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Blehm v. Jacobs                                         
702 F.3d 1193 (10th Cir. 2012) 

SYDNEY ARCHIBALD∗ 

BACKGROUND 

Plaintiff Gary Blehm developed the “Penmen” characters in the 1980s. 
Penmen are simple figure-drawings characterized by a lack of clothing; 
thick-lined bodies; large feet; disproportionately long legs; four fingers on 
each hand; round, solid heads; and white, half-moon smiles engaged in 
everyday activities. Mr. Blehm also developed specific guidelines for 
drawing each Penmen figure that covered a range of traits, from head shape 
and limb length to perspective and use of negative space. Between 1989 
and 1993, Mr. Blehm created and copyrighted posters featuring hundreds 
of Penmen in different poses. The posters were marketed as a visual game 
that challenges the viewer to “Find the Two Identical Penmen.” Between 
1990 and 2004, Mr. Blehm sold his posters nationally through various 
distributors. Mr. Blehm eventually expanded his market to include Penmen 
shirts, a Penmen comic strip syndicated by newspapers, and a Penmen 
book. 
 Defendants Albert A. Jacobs, John Jacobs, and the Life is good 
Company (collectively “the Defendants”) design, produce, and sell t-shirts 
featuring a smiling figure known as “Jake.” John Jacobs first drew Jake in 
1994 as a “figure with a red face, wide smile, sunglasses and a beret.” John 
and Albert solicited feedback on the Jake image at a party and, in response 
to the comments, wrote “Life is good” beneath the image. They began 
selling t-shirts featuring Jake’s head and, as their business grew, added a 
torso and limbs to the Jake figure and drew him engaging in ordinary 
activities. In 1997, the Jacobs’ incorporated the Life is good Company and 
hired employees to help design shirts.  Prior to this lawsuit, the Jacobs’ and 
other employees of Life is good contend that they had never heard of the 
Penmen. 
 In 2009, Mr. Blehm filed suit against the Defendants for copyright 
infringement and contributory infringement, alleging that various Jake 
drawings infringed on Mr. Blehm’s copyrighted Penman works. In April 
2011, the Defendants moved for summary judgment on three theories: first, 
that the Defendants had provided evidence that the Jake images were 
independently created; second, that Mr. Blehm had not shown that Life is 
good had access to the Penmen works to copy them; and third, that the Jake 
images were not substantially similar to the Penmen images. The district 
court declined to grant summary judgment on the first two theories, holding 
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that there were still issues of fact regarding whether the Jake images were 
independently created and that Mr. Blehm had provided sufficient evidence 
that the Jacobs’ had access to the copyrighted works to copy them. 
However, the district court granted summary judgment on the theory that 
the Jake images were not substantially similar to copyrightable aspects of 
the Penmen images. Mr. Blehm appealed to the United States Court of 
Appeals for the Tenth Circuit. 

ISSUE 

The Tenth Circuit addressed the issue of whether there was substantial 
similarity between the elements of the copyrighted Penmen work that are 
legally protected and the allegedly infringing Jake work. 

DECISION 

The United States Court of Appeals for the Tenth Circuit affirmed the 
district court’s ruling that the Jake image was not substantially similar to 
the copyrighted Penmen works; therefore, no copyright infringement claim 
was proven. The court noted that the similarity between the two figure-
types stemmed from the artists’ decisions to use unprotected common 
themes, and that the protected elements of each piece were not substantially 
similar. 

REASONING 

To establish copyright infringement, the alleged infringer must have 
copied constituent and original elements of the work. There must be 
substantial similarity between the allegedly infringing work and the legally 
protected elements of the copyrighted work. When determining whether 
infringement has occurred, courts must first identify which elements of an 
original work are legally protectable. Copyright law does not protect ideas 
or concepts, only an artist’s unique expression of an idea. Natural poses, 
common anatomical features, and utilitarian aspects of artistic elements are 
not copyrightable. Once the court identifies the legally protectable elements 
of a work, it must determine whether they are substantially similar to the 
infringing work. The standard for substantial similarity is whether an 
ordinary observer would disregard any minute differences between the 
works and regard their aesthetic as the same. 

The court found that Mr. Blehm’s Penmen drawings enjoyed no 
copyright protection for his choice to use stick figures or to pose them 
doing common activities such as playing golf, catching a Frisbee, or 
making a peace sign. Mr. Blehm’s Penmen did enjoy protectable 
expression in their rounded, half-moon smiles and omission of any other 
facial features; detached heads that hovered above their bodies; and in their 
figures—black-filled, except for a white half-moon smile. 

The court focused its analysis on the half-moon smiles of both the 
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Penmen and the Jake drawings and found that the smiles were not 
substantially similar. The corners of the Penmen’s smiles were rounded on 
the tips, but the smiles in Jake drawings had pointed corners. The Penmen 
had white smiles against a black face, while the Jake drawings had white 
smiles outlined in black over a white face. The Penmen smiles were 
susceptible to multiple interpretations because they were the only feature 
on the Penmen heads, whereas the Jake smiles were clearly smiles because 
the Jake heads had other facial features. The court also observed that, 
unlike the Penmen drawings, the Jake drawings incorporated color, and that 
the Jake figures have dissimilar proportions in their limbs and torsos from 
the Penmen images. 

The court noted that the drawings did have similar ideas such as 
catching a Frisbee between the legs; however, this similarity was not a 
protectable expression because sports activities are public domain concepts. 

Only one basis must be established to sustain a motion for summary 
judgment. Because the court found that the Penmen drawings and Jake 
drawings were not substantially similar, it did not consider the other two 
elements required to establish a claim for copyright infringement: whether 
the Jake images were independently created or whether Mr. Blehm had 
produced sufficient evidence that the Defendants had access to his 
copyrighted drawings. 

 


