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What Does Bristol Palin Have to Do with
Same-Sex Marriage?

By JUNE CARBONE*

Introduction

BRISTOL PALIN MAY BE EVERY parent’s nightmare. At the time
presidential candidate John McCain chose her mother, Sarah Palin,
the then-governor of Alaska, as his 2008 vice presidential running
mate, Bristol was seventeen, unmarried, and pregnant.1 The Palins
quickly announced that Bristol was engaged to the father, Levi John-
ston, but that relationship broke up before the marriage (though after
the election).2 Bristol gave birth to a son, Tripp, and, as a single par-
ent, has become a well-paid spokesperson for the abstinence-only
cause.3

The answer to the question: “What does Bristol have to do with
same-sex marriage?” should be “nothing,” but it may also be “every-
thing.” Arguing “nothing” is straightforward. As columnist Steve Blow
wrote in the Dallas Morning News:

When opponents talk about the “defense of marriage,” they lose
me. James Dobson’s Focus on the Family just sent out a mailer to
2.5 million homes saying: “The homosexual activists” movement is
poised to administer a devastating and potentially fatal blow to the

* Edward A. Smith/Missouri Chair of the Constitution, Law and Society, University
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1. See NAOMI CAHN & JUNE CARBONE, RED FAMILIES V. BLUE FAMILIES: LEGAL POLARIZA-

TION AND THE CREATION OF CULTURE 9 (2010) [hereinafter CAHN & CARBONE, RED FAMILIES

V. BLUE FAMILIES].
2. Id.
3. Bristol Palin, Levi Johnston Fight for Custody of Tripp, HUFFINGTON POST (Dec. 29,

2009), http://www.huffingtonpost.com/2009/12/28/bristol-levi-custody-figh_n_405401.
html. See also Lindsey Boerma, Bristol Palin’s Learning Curve, NATIONALJOURNAL.COM, (Dec.
5, 2010), http://nationaljournal.com/member/politics/bristol-palin-s-learning-curve-
20101205 (on Palin’s role as a paid abstinence spokesperson).
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traditional family.’ And I say, “Huh?” How does anyone’s pledge of
love and commitment turn into a fatal blow to families?4

Responding to Steve Blow, Dr. James Dobson of Focus on the Family
explains that:

The legalization of homosexual marriage will quickly destroy the
traditional family.

. . . [W]hen the State sanctions homosexual relationships and
gives them its blessing, the younger generation becomes confused
about sexual identity and quickly loses its understanding of lifelong
commitments, emotional bonding, sexual purity, the role of chil-
dren in a family, and from a spiritual perspective, the “sanctity” of
marriage.5

Blow and Dobson talk past each other, and the differences between
them illustrate the cultural chasm at the center of the modern family
debate. The first of their differences in perspective is the sense of ur-
gency they bring to the issue. Dobson frames the discussion in terms
of the “destruction of the traditional family;” Blow does not see how
the issue of same-sex marriage has any effect on his traditional and
seemingly secure marriage. These differences in perspective reflect
the changes affecting the country as a whole. The “traditional” family
of biological mother, father, and child is in crisis. Divorce rates have
leveled off near their historic highs,6 non-marital births are close to
forty percent and continuing to rise,7 and, with the Great Recession,
marriages fell to a record low in 2009.8 Yet, these changing family pat-
terns do not affect everyone equally. The college educated middle-
class’s divorce and non-marital births rates, which rose with those of
the rest of the country in the seventies and early eighties, have fallen
back to the levels of the mid-sixties. In contrast, divorce and non-mari-
tal birth rates for the rest of the country have continued to rise. Sin-

4. JAMES DOBSON, MARRIAGE UNDER FIRE 46 (2004) (internal quotations omitted).
5. Id. at 47.
6. For a discussion of factors increasing the risk of divorce, see Paul R. Amato &

Stacy J. Rogers, A Longitudinal Study of Marital Problems and Subsequent Divorce, 59 J. MAR-

RIAGE & FAM. 612, 621 (1997); for a discussion of the trend in divorce rates, see Hans P.
Johnson & Margaret O’Brien-Strain, Underlying Population Trends, in Getting to Know the Fu-
ture Customers of the Office of Child Support, Projection Reports for 2004 and 2009, Fig. 4.4, Office
of Child Support Enforcement, Nov. 2000, available at http://www.acf.hhs.gov/programs/
cse/pubs/reports/projections/ch04.html.

7. Stephanie J. Ventura, Changing Patterns of Non-Marital Childbearing in the U.S.,
NCHS DATA BRIEF No. 18, (May 2009), http://www.cdc.gov/nchs/data/databriefs/db18.
htm#summary.

8. U.S. CENSUS BUREAU, SELECTED SOCIAL CHARACTERISTICS IN THE UNITED STATES:
2009, available at http://factfinder.census.gov/servlet/MYPTable?_bm=y&-geo_id=01000
US&-qr_name=ACS_2009_1YR_G00_CP2_1&-context=myp&-ds_name=ACS_2009_1YR_
G00_&-tree_id=309&-_lang=en&-redoLog=false&-format=.
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gle-parent families have become a marker of class. In those
communities where unintended pregnancies and single-parent births
are widespread, concerns about the moral fabric of the society are far
more pointed and immediate.

Second, the ways in which Blow and Dobson frame their concerns
reflect different assumptions about the source of family values and
practices. When Blow cannot imagine how gay marriage might affect
his commitment to his wife, he is describing a marital ideal that attrib-
utes the vitality of the relationship to the strength of the commitment
between the two adults. In this world, a marriage between two adoles-
cents, with or without a child, can only be as strong as the partners
themselves. Dobson, in contrast, sees marriage as a state-sanctioned
and societally-sanctioned institution that derives its meaning from col-
lective notions about the importance of sexual purity, the role of chil-
dren, and spiritual sanctity. The duty of young couples is to order
their sexuality and childbearing in accordance with powerful spiritual
norms. And those norms, not the individuals by themselves, deter-
mine marriage’s strength as an institution. Hence, Dobson’s percep-
tion of same-sex marriage as a threat: If gays and lesbians are free to
depart from eternal (and, indeed, God-given) prescriptions for family
life, why can’t young people like Bristol and Levi also choose to define
the terms of their relationship on whatever basis they like? And if Bris-
tol and Levi’s relationship in fact rests on no more than their individu-
ally crafted terms, how can it possibly survive the inevitable tensions
that best young relationships?

Finally, the two views, if not the actual exchange between Blow
and Dobson, reflect different approaches to the issue of family recon-
struction—differences that in turn reflect different attitudes about the
role of the state. Those who see family formation as a matter of indi-
vidual choice tend to favor supplying seventeen-year-olds with access
to contraception, training their own children to manage the lengthy
period between sexual maturity and readiness for family formation,
empirically testing the effectiveness of proposed government interven-
tions, and leaving moral choices to the privacy of the bedroom. In
short, they tend to be “modernists,” who prize autonomy, equality,
and tolerance in the public square.9 Those who see the family, in cri-
sis, however, are also more likely to view family formation as a moral
issue that is an appropriate subject of state action.10 They are more

9. See infra Part II.A.
10. See Suzanne B. Goldberg, Sticky Intuitions and the Future of Sexual-Orientation Discrim-

ination, 57 UCLA L. REV. 1375, 1396 (2010). (referring, for example, to the Institute for
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likely to be traditionalists, who value a properly maintained hierarchi-
cal order and see the reaffirmation of moral authority as critical to an
orderly society. These views, of course exist independently of the issue
of same-sex marriage, and they interact with the larger political divi-
sions in the United States, divisions that have become more intense
over the last twenty years.11

The three elements that divide Blow and Dobson set the stage for
the emergence of same-sex marriage as a cultural divisive and politi-
cally significant issue. Family change has increased the anxiety of
some communities more than others. Those who are most threatened
by the changes also tend to be the more traditionalist in their values
orientation, and the perception of threatening cultural change tends
to increase the perceived importance of traditional values. The ex-
pression of traditionalist values tends to correspond to a greater de-
gree than in the recent past to partisan political identification. Same-
sex marriage both symbolizes and sharpens these divisions, creating a
climate ripe for political exploitation of the underlying differences.

This article will consider the ways in which cultural anxiety about
the changing economy, class standing, and the family map onto the
same-sex marriage debate. This article will start with a description of
the nature of family change. The technocratic middle class, concen-
trated in urban areas and on the coasts, has adjusted to the long-term
change in family roles and is doing quite well financially and cultur-
ally, with divorce and non-marital birth rates comparable to those of
the mid-1960s—the period before the sexual revolution. Family condi-
tions for America’s poor have stabilized with very high non-marital
birth rates. For the middle group,12 divorce rates continued to climb
through the 1990s while falling for the college educated and high
school dropouts. And the most recent changes indicate that non-mari-

Marriage and Public Policy statement that “when family diversity moves from a principle of
compassion for those in difficult circumstances, to positioning itself as a core moral ideal
for family life, it fundamentally asks law and society to take the side of unencumbered
adult individualism over the needs of our own children”).

11. See BILL BISHOP, THE BIG SORT: WHY THE CLUSTERING OF LIKE-MINDED AMERICA IS

TEARING US APART 5–7, 37, 38, 154 (First Mariner Books ed. 2009) (2008) [hereinafter
BISHOP, THE BIG SORT].

12. Some scholars describe this group as what has historically been thought of as the
“white working class,” that is, whites without degrees from four-year colleges whose income
is in the lower-middle part of the income spectrum. See, e.g., Joan C. Williams, Reshaping
the Work-Family Debate: Why Men and Class Matter 155–56 (2010). On family issues, as
opposed to political issues, however, it should also be thought of as including what Wil-
liams refers to as the “settled working class,” regardless of race. Id. at 165. Williams argues
that the cultural attitudes of this group are more easily described in terms of education
than income. Id. at 155–57.
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tal birth rates are continuing to increase for Latinas and whites with-
out college degrees, transforming what had once been marriage-
centered communities.13

Second, this article will examine the relationship between anxiety
about family change, traditionalism, and the growing culture divide
about how to discuss—much less manage—family change.14

Third, this article will examine the deliberate political manipula-
tion of the anxieties underlying family change and the exacerbation
of cultural differences.15

Finally, the article will consider a central dilemma for the advo-
cates of same-sex marriage. Opponents of same-sex marriage have
used the issue to help solidify a broad-based conservative coalition.
Does promotion of same-sex marriage ultimately depend on creating
an equally broad coalition on the left or does the issue stand on its
own? One of the ironies in the debate is that more tolerant attitudes
toward sexual orientation are winning out even as the opposition to
abortion (a culturally similar issue) seems to be strengthening.16 This
article will maintain that the issue of fairness to gays and lesbians is
compelling in ways that stand apart from the issue of family values
more generally, and that the two components of the fight—fairness
for gays and lesbians and more general opposition to hierarchy and
rigid traditionalism—can and should operate independently. In the
meantime, the issue of same-sex marriage is being used to obstruct
what should be the true family debate; viz., the remaking of family
relationships in an era of economic insecurity and growing inequality.

I. Class and Anxiety

The changing family sets the stage for consideration of same-sex
marriage. At a time when society sought to channel sexuality exclu-
sively into marriage for purposes of reproduction, same-sex marriage
was unthinkable—and still is for a portion of the population. In our
book Red Families v. Blue Families,17 Naomi Cahn and I describe mod-
ern changes in understandings of the institution and the divisions the
changes produced. Economic changes have remade the connections
between the family and the economy and have increasingly made fam-

13. See infra Part I.
14. See infra Part II.A.
15. See infra Parts II.B, II.C.
16. See infra notes 120–24 and accompanying text.
17. CAHN & CARBONE, RED FAMILIES V. BLUE FAMILIES, supra note 1.
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ily life a marker of economic inequality.18 These changes involve four
interrelated factors: (1) the change in the life patterns of the middle
class, producing a new, successful, but hard-to-achieve family strategy;
(2) the erosion of the male premium for working class men that once
served as the foundation for marital stability; (3) the improvement of
working-class women’s job opportunities, increasing women’s inde-
pendence and dissatisfaction with less than ideal marital partners; and
(4) what Bill Bishop has termed “the big sort,” that is, the increased
likelihood that Americans live in communities of like-minded individ-
uals, with the increased mobility of the college graduates, in particu-
lar, creating greater concentrations of wealth and accelerating
political and family divisions.19

A. The Remaking of the Middle Class

The information economy, which places greater emphasis on for-
mal education and technological skills, has increased the payoffs for
investment in human capital for women as well as men.20 To realize
the gains from higher education, though, women need to avoid early
marriage (or at least childbearing) that derails educational accom-
plishments.21 Moreover, over the last quarter-century, access to the
best positions has increasingly required experience and expertise
through graduate programs, internships, and job changes.22 These
changes mean that for the most ambitious, the twenties have become
a time of experimentation, growth, and the avoidance of permanent
commitments as young adults change cities, specialties, and partners.
During this lengthy transition to adulthood, abstinence is unrealistic,
sexual exploration is a private matter, and contraception is morally as
well as practically compelled.23 The sexual revolution, rather than
celebrating license, prizes discipline in the preparation for family life.

18. See id. at 33–46.
19. BISHOP, THE BIG SORT, supra note 11, at 133.
20. Id. at 35–37.
21. See Claudia Goldin & Lawrence F. Katz, The Power of the Pill: Oral Contraceptives and

Women’s Career and Marriage Decisions, 110 J. POL. ECON. 730, 731 (2002) (explaining that
the pill gave women the ability to pursue their careers without abstaining from sex or
risking unwanted pregnancy).

22. For a discussion of the increasing returns to education, see, e.g., CLAUDIA GOLDIN

& LAWRENCE KATZ, LONG-RUN CHANGES IN THE U.S. WAGE STRUCTURE: NARROWING, WIDEN-

ING, POLARIZING 2 (2007), available at http://www3.brookings.edu/es/commentary/jour-
nals/bpea_macro/forum/200709goldin_katz.pdf.

23. See June Carbone, Age Matters: Class, Family Formation, and Inequality, 48 SANTA

CLARA L. REV. 901, 954, 958 (2008) (discussing the changing nature of the twenties).
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The most recent studies indicate that these changes have pro-
duced a new—and very successful—family strategy. For the most am-
bitious men and women, family formation comes after emotional
maturity and financial independence.24 The new “blue” family model
prepares children to go off to college, manage intimate relationships
that will not lead to childbearing for perhaps more than a decade,
settle in a city far from home, and build professional, social, and sex-
ual relationships without extended family support.25

The results for the most elite part of the population have been
striking. While cohabitation has increased and marriage rates have de-
clined, marriage rates have declined least for college-educated wo-
men—who were once less likely than other women to marry.26 At the
same time, divorce rates for college graduates have fallen significantly,
and by the mid-1990s they were back to the levels of 1965, before no-
fault divorce.27 Non-marital birth rates for the same group, which
never exceeded ten percent, had fallen by the year 2000,28 and the
relationship between age and marital success has changed apprecia-
bly.29 Teen marriages have always had a high risk factor, but the di-
vorce rates for those in their early twenties and those in their late
twenties did not differ significantly for much of the mid-twentieth cen-
tury.30 Paul Amato reports that today they do. In 2000, likelihood of
divorce decreased as the age at marriage increased, well into a per-

24. CAHN & CARBONE, RED FAMILIES V. BLUE FAMILIES, supra note 1, at 181.
25. BISHOP, THE BIG SORT, supra note 11, at 133 (observing greater mobility of college

graduates).
26. See RICHARD FRY & D’VERA COHN, PEW RESEARCH CENTER, WOMEN, MEN AND THE

NEW ECONOMICS OF MARRIAGE 5 (2010), available at http://pewsocialtrends.org/files/
2010/11/new-economics-of-marriage.pdf (finding that today, women college grads marry
at higher rates than other women and about the same rates as college-educated men).

27. See Sara McLanahan, Diverging Destinies: How Children are Faring After the Second Dem-
ographic Transformation, 41 DEMOGRAPHY 607, 612–13 (2004).

28. Id. at 617.
29. See, in particular, notes 31 and 32, infra, and accompanying text.
30. See, e.g., PAUL R. AMATO ET AL., ALONE TOGETHER: HOW MARRIAGE IN AMERICA IS

CHANGING 78–79 (2007) [hereinafter AMATO ET AL., ALONE TOGETHER]; Booth & Edwards,
supra note 6, at 68, 71 (summarizing literature and observing that age at marriage is the
single best predictor of divorce); Barbara Dafoe Whitehead & David Popenoe, Essay, The
Marrying Kind: Which Men Marry and Why, THE STATE OF OUR UNIONS: THE SOCIAL HEALTH

OF MARRIAGE IN AMERICA 6, 19 (2004), available at http://www.virginia.edu/marriagepro-
ject/pdfs/SOOU2004.pdf; see also Amato & Rogers, supra note 6, at 620 (efforts to indicate
why suggest that greater infidelity at younger ages is a significant factor); Larry L. Bumpass
& James A. Sweet, Differentials in Marital Instability, 37 AM. SOC. REV. 754, 775 (1972) (find-
ing that the biggest drops in marital instability occurred as the woman’s age of marriage
increased from the mid-teens to the late teens (a ten-point drop), and that marital stability
continued to improve as women’s age at marriage increased from the late teens to the
early twenties (five-point drop), and from the early- to mid-twenties (three-point drop)).
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son’s thirties.31 In the 1960s, when half of female college grads were
married by the age of twenty-three, waiting increased the risk that the
good catches would be gone. Today, the more successful marry later,
and they increasingly marry similarly successful mates. At thirty-two,
unlike twenty-two, there are fewer illusions about career prospects, al-
cohol use, or sexual preferences. Studies show that both the selection
effects (the greater tendency of the successful to marry similarly suc-
cessful mates) and the increase in age itself are independent protec-
tive factors producing more stable unions.32

In this new system, investment in the human capital of young
men and women pays off in greater financial success and greater rela-
tionship stability. Yet it requires training young people to manage au-
tonomy as they attend universities farther from home and to negotiate
longer periods on their own. Parents and neighbors in turn become
more deferential to the choices of the financially independent and
emotionally mature even if they would object vehemently to the same
choices made by a seventeen-year-old or a twenty-year-old still living at
home. In a cultural context that prizes autonomy, encourages toler-
ance, and emphasizes the importance of living up to one’s personally
chosen values, acceptance of same-sex couples—together with greater
non-marital cohabitation and more diverse family forms33—follows as
a matter of course.34

B. Erosion of Working Class Male Income and Employment
Stability

At the same time the new economy rewards those with the re-
sources to garner graduate degrees and the discipline to avoid early
childbearing, it has undermined support for traditional family forma-
tion practices. Akerlof, Yellin, and Katz describe the courtship pat-
terns of working-class young couples in 1960 as sexual and brief,
quoting a young man who explained, “ ‘If a girl gets pregnant, you

31. AMATO ET AL., ALONE TOGETHER, supra note 30, at 79.
32. Stéphane Mechoulan, Divorce Laws and the Structure of the American Family, 36 J.

LEGAL STUD. 143, 161–63 (2006).
33. DAVID POPENOE, NAT’L MARRIAGE PROJECT, THE STATE OF OUR UNIONS: THE SOCIAL

HEALTH OF MARRIAGE IN AMERICA 8 (2007), available at http://www.virginia.edu/marriage
project/pdfs/SOOU2007.pdf; Frank Newport, The Poll Editors: Sexual Norms: Where Does
America Stand Today?, GALLUP POLL (Dec. 1997), available at http://www.hi-ho.ne.jp/taku
77/refer/sexnorm.htm.

34. Jeffrey Lax & Justin H. Phillips, Gay rights in the States: Public Opinion and Policy
Responsiveness, 103 AM. POL. SCI. REV. 367, 385, Figure 4 (2009) (describing evolution in
public attitudes from with greater support for anti-discrimination provisions protecting
gays and lesbians ahead of support for same-sex marriage).
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married her. There wasn’t no choice. So I married her.’”35 Over the
course of the 1950s, the shotgun wedding became so common that
30% of brides gave birth within 8 1/2 months of marriage—the high-
est figures since 1800.36 The community then expected the husband
to support the family and the wife to stay with him so long as he did.
Studies indicate that the more children a woman had under the age of
five, the less power she had within a relationship and the less her abil-
ity to leave.37 The net result was that so long as the young husband
could support the family, the pressures for the young wife to stay with
him were considerable. A sexual division of labor that gave men in-
come-producing opportunities unavailable to most women cemented
family stability.

Today, both the male premium that allowed men to earn substan-
tially more than women, and the decent-paying blue-collar jobs that
allowed most husbands to support a family on his own are gone. The
Journal of Economic Literature, for example, reports that that while
wages across the population rose in lockstep through the 1960s, they
began to diverge in 1970, with the top ten percent of the population
enjoying a substantial increase in earnings that has accelerated since
the 1980s, the middle stagnating, and the relative earning power of
the bottom ten percent of males declining significantly over the last
forty years.38 During the same period, investments in education have
increased, with those holding advanced degrees earning 125% of what

35. George A. Akerlof, Janet L. Yellen & Michael L. Katz, An Analysis of Out-of-Wedlock
Childbearing in the United States, 111 Q.J. ECON. 277, 279 (1996).

36. See KRISTIN LUKER, DUBIOUS CONCEPTIONS: THE POLITICS OF TEENAGE PREGNANCY

196 tbl.1 (1997) (charting change in teen pregnancy rates); STEPHANIE COONTZ, THE WAY

WE NEVER WERE: AMERICAN FAMILIES AND THE NOSTALGIA TRAP 25–26 (1992). For a compar-
ison with the nineteenth century, see LINDA HIRSHMAN & JANE LARSON, HARD BARGAINS:
THE POLITICS OF SEX 92 (1998); Jane E. Larson, “Women Understand So Little, They Call My
Good Nature ‘Deceit’”: A Feminist Rethinking of Seduction, 93 COLUM. L. REV. 374, 390–92
(1993).

37. See, e.g., SUSAN MOLLER OKIN, JUSTICE, GENDER, AND THE FAMILY, 137–39, 168
(1991).

38. Jared Bernstein and Heidi Hartmann, Defining and Characterizing the Low-Wage La-
bor Market, THE LOW-WAGE LABOR MARKET: CHALLENGES AND OPPORTUNITIES FOR ECONOMIC

SELF-SUFFICIENCY (The Urban Institute, 1999), available at http://aspe.hhs.gov/hsp/lwlm
99/bernhart.htm.

For a breakdown of the figures on income inequality see Daron Acemoglu, Technical
Change, Inequality, and the Labor Market, 40 JOURNAL OF ECONOMIC LITERATURE 7 (2002);
Lawrence Mishel and Jared Bernstein, Economy’s Gains Fail to Reach Most Workers’ Paychecks,
Economic Policy Institute, August 30, 2007, available at http://www.epi.org/publications/
entry/bp195. See also Christopher H. Wheeler, Evidence on Wage Inequality, Worker Education,
and Technology, 87 FEDERAL RESERVE BANK ST. LOUIS REV. 375, 379 (2005), available at http:/
/research.stlouisfed.org/publications/review/05/05/MayJun05Review.pdf.
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they earned in 1973. In contrast, those without a high school diploma
have lost ground, earning less than 80% of their 1973 wages by the
mid-1990s.39 While the boom in the late 1990s improved earnings
across the board, the Great Recession has eroded the gains. Even the
middle group, which attended college but did not graduate, lost
ground in the decade between 1985 and 1995,40 and the men in that
group have disproportionately felt the effects of the recent economic
downturn.41

The traditional family depended on male ability to earn a “family
wage.” The less education, expertise, and experience a husband has,
the less likely that is to be true in the modern economy.

C. The Rise in “Pink Collar” Opportunities

Complementing the erosion of a male premium is an increase in
employment opportunities for women and in women’s educational
achievement. The modern economy has produced a substantial ex-
pansion in the service sector and in the type of health care, food ser-
vice, child care, and administrative jobs that women have historically
held.42 At the same time, women’s educational achievement and
workforce participation has increased. Indeed, women’s accomplish-
ments now outpace men’s. More women than men graduate from
high school (61.5% to 59.8%), and women have become more likely
than men to graduate from college (21.3% to 17.8%).43 Partly as a
result, women’s occupational status now exceeds men’s. For those be-
tween the ages of 18 and 34, 40 percent of employed women hold
professional, technical, or white-collar positions compared to 25 per-
cent of employed men.44

39. Fed. Reserve Bank of S.F., Economic Inequality in the United States, FRBSF ECON.
LETTER 2006-33-34, Dec. 1, 2006, available at http://www.frbsf.org/publications/econom-
ics/letter/2006/el2006-33-34.html. See also U.S. CENSUS BUREAU, AVERAGE MONTHLY IN-

COME BY EDUCATION, SEX, AGE, AND RACE AND HISPANIC ORIGIN, 2004, tbl.2B, Jan. 29, 2008,
available at http://www.census.gov/hhes/socdemo/education/data/sipp/2004/tables.
html.

40. Fed. Reserve Bank of S.F., supra note 39.
41. Elisabeth Eaves, In This Reception, Men Drop Out, FORBES.COM (Apr. 10, 2009), avail-

able at http://www.forbes.com/2009/04/09/employment-men-women-recession-opinions-
columnists-gender-roles.html.

42. See, e.g., Richard G. Harris, The Knowledge-Based Economy: Intellectual Origins and New
Economic Perspectives, 3 INT’L J. MGMT. REVS. 21 (2001).

43. Fast Facts: Work and Education, NETWORK ON TRANSITIONS TO ADULTHOOD, available
at http://www.transad.pop.upenn.edu/trends/facts_wa.htm (last visited Jan. 6, 2011)
(finding that men exceed women among high school dropouts by 22.4 to 17.1).

44. Id.
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Women’s greater opportunities and achievements—together with
the decline in working-class male wages—increase the importance of
two-career families. Yet, the percentage of parents who report that
dual-parent employment interferes with family life has increased sub-
stantially since 1980, and the divorce rate of those reporting economic
distress has more than doubled in the last twenty years, even as the
marital stability of the better-off has improved.45 Analyzing this data,
Paul Amato concludes that:

[D]ual-earner arrangements are linked with positive marital quality
among middle-class couples and with negative marital quality
among working-class couples. Although the additional income pro-
vided by working class wives helps . . . their families, these financial
benefits come with a steep price in the form of greater marital ten-
sion, low job satisfaction, and a desire [to] . . . decrease their hours
of employment or return to . . . homemaking.46

This new family structure increases the dissatisfaction of working
mothers at the same time that it undermines the norms of depen-
dence that often locked unhappy couples into marriage.47 The result
is increased working class divorce rates and, over the last decade and a
half, more non-marital births as working women have become pickier
as the supply of attractive mates diminishes.

D. The Big Sort

Greater interstate mobility has concentrated the class-based ef-
fects of these economic and social changes. Studies indicate that the
college-educated middle class is more mobile than those without col-
lege degrees. Journalist Bill Bishop reports that “only 19 percent of
young people with only a high school degree moved between states,
but 45 percent of those with more than a college education” made
such a move.48 Those with the most education are, in turn, attracted
to cities and states that offer the best job opportunities. With the tech

45. AMATO ET AL., ALONE TOGETHER, supra note 30, at 107. The percentage of men
reporting that their employment conflicted with family life rose from just under 25% to
about 45%; the percentage of their wives reporting a conflict rose from approximately 17%
to just under 30%. Id. The percentage of husbands observing that their wife’s job created
tensions rose from just over 10% in 1980 to over 20% in 2000, while the wives’ reporting
interference from their own job rose from about 22% to about 34% in the same period. Id.

46. Id. at 139; see also id. at 168 fig.5.9, 173 (discussing the effect of mothers’ employ-
ment on working-class marriages).

47. Amato finds that the happiest couples tend to be either dual-career couples with
satisfying jobs and egalitarian attitudes toward marriage or traditional couples where the
husband earns enough to permit the wife to work part time. AMATO ET AL., ALONE TO-

GETHER, supra note 30, at 139.
48. BISHOP, THE BIG SORT, supra note 11, at 133.
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boom, the Boston Corridor, Silicon Valley in California, the area
around Washington, D.C., and the Research Triangle in North Caro-
lina have all become centers of innovation attracting highly edu-
cated—and mobile—workers. During the same period, the
concentration of college graduates has become much higher in dy-
namic cities, such as Austin, Texas, rather than in rural areas, as com-
pared to rustbelt cities such as Cleveland, Ohio.49 Family-oriented
couples in turn have become more likely to choose locales with afford-
able housing, churches, and community activities that reflect their
personal preferences.50 The increasing concentration of those with
similar resources and perspectives magnifies geographic disparities in
wealth and family structure.

The cumulative result of these changes is that family form has
become a marker of class and culture. Divorce rates, for example,
plateaued during the 1990s. But the overall numbers obscure the fact
that divorce rates declined substantially for those with college degrees
while continuing to rise for the rest of the population.51 During the
same period, non-marital birth rates fell for the top and bottom quar-
tiles of American women, while increasing for the middle.52 The
wealthiest and most liberal parts of the country—the Northeast, Cali-
fornia, and part of Virginia and upper Midwest—saw teen birth rates
fall substantially over the last twenty years, but the rates have declined
far less in the poorest parts of the country, particularly in the South
and the plains.53

E. Conclusion

Family change has occurred at different times, with a different
overall impact for different parts of the country. For the most prosper-
ous and liberal parts of the country, family stability and happiness
have increased. For the poorest Americans, concentrated in urban

49. See id. at 131.
50. See Steve Sailer, Value Voters, AM. CONSERVATIVE, Feb. 11, 2008, available at http://

www.amconmag.com/article/2008/feb/11/00016/. See ANDREW GELMAN ET AL., RED

STATE, BLUE STATE, RICH STATE, POOR STATE: WHY AMERICANS VOTE THE WAY THEY DO 170
(2008) [hereinafter GELMAN ET AL., RED STATE, BLUE STATE](“Republicans do better
among married voters, who are more likely to end up in more affordable states that also
happen to be more culturally conservative.”).

51. McLanahan, supra note 27, at 612.
52. Id. at 612 fig.3.
53. See Percent Change in Teen Birth Rate, 1991–2008, Kaiser State Health Facts, available

at http://www.statehealthfacts.org/comparemaptable.jsp?ind=38&cat=2. See also CAHN &
CARBONE, RED FAMILIES V. BLUE FAMILIES, supra note 1, at 19–32.
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centers, marriage has effectively disappeared.54 For Americans in the
middle, particularly those in what have historically been marriage-cen-
tered communities, divorce rates have continued to rise. Over the last
decade and a half, non-marital birth rates also have increased substan-
tially for white women in their early twenties and, even more recently,
for Latinas throughout their twenties.55 These changes threaten mar-
riage as the foundation for childrearing in the parts of the country
most committed to traditional values.

Part of what determines whether families feel they have adjusted
to these economic and social changes is their flexibility in embracing
new roles. In Alone Together, Amato addresses the dilemma at the core
of family stability: Why, with greater ability to enter and leave mar-
riage, has overall marital happiness remained about the same? His an-
swer is that those who have redefined marriage using terms that
husband and wife share are happier, whether they are a dual-career
couple that shares egalitarian values or a deeply traditional couple
that attends church together and remains committed to a gendered
division of family obligations. Those couples, however, who would pre-
fer traditional roles but find that the wife has to work to support the
family, those couples who face economic distress, and those couples
with divergent expectations about family life are very unhappy and
more likely to divorce than they were a generation ago.56

Accordingly, family anxiety is high throughout America, but with
very different effects across class and geography.

II. Family, Traditionalism, and Politics

The fact that families are changing, that they are doing so in dif-
ferent ways for different parts of the population, and that these
changes are causing different rates of anxiety in different groups, does
not explain why these differences have become political. Nor does it
explain why these changes frame the dispute over same-sex marriage
or why the dispute is so intense.

The key to understanding the relationship between socio-eco-
nomic change and same-sex marriage lies in two factors. First, cultural
anxiety increases the appeal of traditionalism.57 Second, political dif-
ferences, as they have developed over the last two to three decades,

54. See CAHN & CARBONE, RED FAMILIES V. BLUE FAMILIES, supra note 1, at 165–67.
55. Ventura, supra note 7.
56. AMATO ET AL., ALONE TOGETHER, supra note 30, at 139.
57. See, e.g., Markus Brückner & Hans Peter Grüner, Economic Growth and the Rise of

Political Extremism: Theory and Evidence (Mar. 2010), www.cepr.org/pubs/dps/DP7723.asp;
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track the rhetoric and worldviews of traditionalist versus modernist di-
visions.58 Combined, these factors inflame passions, making it harder
for the two groups to talk to each other. This is particularly true within
the context of a political system designed to call attention to divisive
“wedge” issues and to institutional approaches that obstruct rather
than promote compromise.

The political role of same-sex marriage accordingly begins with
the reemergence of traditionalism as a partisan force, as well as the
overlap between traditionalism, conservative ideology, geographic di-
vision, and political rhetoric. American political parties in the middle
of the twentieth century were not particularly ideological, and their
partisans did not starkly divide along traditionalist versus modernist
lines.59 Today, however, they do, and these divisions correspond to
divisions much deeper than those of party loyalty itself.

A. Traditionalists Versus Modernists

A variety of studies chart “values preferences”—individual prefer-
ences for types of values irrespective of content. These studies do not
use a common vocabulary or definitions, nor do they agree on where
the values come from. What they do find, though, is that basic politi-
cal orientations account for a considerable degree of the difference in
viewpoints, and that today political parties are more aligned with these
basic viewpoints than they were in the immediate past. Traditionalist
versus modernist views also help frame positions on same-sex
marriage.

In a meta-study of political attitudes, John Jost describes conserva-
tive versus liberal views this way: “Conservatives consider people to be
inherently unequal and due unequal rewards; liberals are egalitarian.
Conservatives venerate tradition and—most of all—order and authority;
liberals believe planned change brings the possibility of improve-
ment.”60 Jost concludes that the prevalence of “liberal” traits, such as

Rory McVeigh & Maria-Elena D. Diaz, Voting to Ban Same-Sex Marriage: Interests, Values, and
Communities, 74 AM. SOC. REV. 891 (2009).

58. I am using the terms in their ordinary sense: traditionalism referring to those who
believe in following tradition and modernism indicating a willingness to change in accor-
dance with modern conditions. As I will indicate below, however, these terms may also be
defined in terms of conservative versus liberal political preferences; cognitive biases such as
a preference for hierarchy, order versus equality, and openness to change; and fundamen-
talist versus secular orientations toward religion.

59. BISHOP, THE BIG SORT, supra note 11, at 82 (explaining that historically, political
loyalty did not correspond to church membership).

60. John T. Jost, The End of the End of Ideology, 61 AM. PSYCHOL. 651, 654 (2006) (em-
phasis original). Jost found
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openness to change, versus “conservative” ones, such as the veneration
of tradition, is a major factor in political loyalties and that the party
realignment that has occurred over the last twenty-five years in accor-
dance with these values belies earlier claims that we had reached the
“end of ideology.”61

The Cultural Cognition Project at Yale maintains that the traits
that determine values orientations can be characterized in terms of
different orientations toward risk.62 The cultural cognition research-
ers use what they term a “parsimonious framework for classifying indi-
viduals’ cultural values”63 to create two intersecting axes: “hierarchy-
egalitarianism,” and “individualism-communitarianism.”64 Hierarchs
tend to favor the distribution of goods and benefits in accordance
with a well-established system that may be based on wealth, gender,
ethnicity, or lineage; egalitarians prefer equality in the distribution of
rights and benefits.65 Communitarians believe that the needs of the
collective take precedence over those of the individual, and the collec-
tive should secure the conditions for individual flourishing; individu-
alists believe that each person should be responsible for his or her

a clear tendency for conservatives to score higher on measures of dogmatism,
intolerance of ambiguity, needs for order, structure, and closure and to be lower
in openness to experience and integrative complexity than moderates and liber-
als. Several studies demonstrate that in a variety of perceptual and aesthetic do-
mains, conservatism is associated with preferences for relatively simple,
unambiguous, and familiar stimuli, whether they are paintings, poems, or songs.

Id. at 662.
61. Id. passim.
62. See Dan M. Kahan et al., The Second National Risk and Culture Study: Making Sense

of—and Making Progress in—The American Culture War of Fact (Yale Law Sch., Pub. Law Work-
ing Paper No. 154, 2007) [hereinafter Kahan et al., Second National Risk]. Unlike the Jost
study, the authors do not examine the link between these traits and “liberal” versus “con-
servative” political positions, but they apply their framework to politically divisive issues,
such as gun control. See, e.g., Dan M. Kahan & Donald Braham, More Statistics, Less Persua-
sion: A Theory of Gun-Risk Perceptions, 151 U. PENN. L. REV. 1291 (2003).

63. Kahan, et al., Second National Risk, supra note 62. Cf. Shalom H. Schwartz & Lilach
Sagiv, Identifying Culture-Specifics in the Content and Structure of Values, 26 J. CROSS-CULTURAL

PSYCHOL. 92, 93–94 (1995) (using ten values). In contrast, many researchers refer to the
“big five” of personality profiles: openness, conscientiousness, neuroticism, extraversion,
and agreeableness. Openness tends to the factor that best predicts liberal political views.
See also Jost, supra note 60, at 662 (“There is now the possibility of explaining ideological
differences between right and left in terms of underlying psychological needs for stability
versus change, order versus complexity, familiarity versus novelty, conformity versus creativ-
ity, and loyalty versus rebellion.”).

64. See THE CULTURAL COGNITION PROJECT AT YALE LAW SCH., THE CULTURAL COGNI-

TION OF GAY AND LESBIAN PARENTING: SUMMARY OF FIRST ROUND DATA COLLECTION, http://
www.culturalcognition.net/storage/Stage%201%20Report.pdf [hereinafter CULTURAL

COGNITION PROJECT].
65. Id.
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own well-being without societal assistance or interference.66 The Cul-
tural Cognition Project posits that individuals view empirical data—”Is
global warming real?” “Does gun control increase individual safety?”—
through cultural lenses in which the observer interprets new informa-
tion in terms of preexisting beliefs. Individualists, who are culturally
primed to think of security in terms of individual efforts, for example,
are more likely see their safety enhanced by their ability to keep a gun
under the bed than by state action to remove the gun from a potential
assailant.67

An innovative group of political scientists attempted to test
whether these cultural or political orientations might be inherited.68

These researchers compared identical and fraternal twins on a series
of political questions and found that genetics accounted “for approxi-
mately half of the variance in ideology, while shared environment in-
cluding parental influence accounts for only 11%.”69 In attempting to
map political attitudes onto our genes, they described conservatives as
typified by “a yearning for in-group unity and strong leadership.”70

Those farther to the political right were suspicious of other groups
and experienced “a desire for clear, unbending moral and behavioral
codes” that also included a belief in the importance of punishing any-
one who violated this code, “a fondness for systematization (procedu-
ral due process), a willingness to tolerate inequality (opposition to
redistributive policies), and an inherently pessimistic view of human
nature (life is ‘nasty, brutish, and short’).”71

The political scientists describe liberals, when confronted with
the same issues, as displaying “tolerant attitudes toward out-groups,
[and] a desire to take a more context-dependent rather than rule-
based approach to proper behavior.”72 Those farther to the political
left also demonstrated more empathy and less emphasis on strict pun-
ishment for violations of moral and behavioral rules, “an inherently
optimistic view of human nature (people should be given the benefit
of the doubt),” along with “suspicion of hierarchy, certainty, and

66. Id.
67. Donald Braman, Dan M. Kahan & James Grimmelmann, Modeling Facts, Culture,

and Cognition in the Gun Debate, 18 SOC. JUST. RES. 283, 288 (2005).
68. See John R. Alford, Carolyn L. Funk & John R. Hibbing, Are Political Orientations

Genetically Transmitted? 99 AM. POL. SCI. REV. 153 (2005) [hereinafter Alford, Funk & Hib-
bing, Political Orientations].

69. Id. at 164; see also John R. Alford & John R. Hibbing, The Origin of Politics: An
Evolutionary Theory of Behavior, 2 PERSP. ON POL. 707 (2004).

70. Alford, Funk & Hibbing, Political Orientations, supra note 68, at 164.
71. Id. at 164–65.
72. Id. at 165.
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strong leadership (flip-flopping is not a character flaw),” and intoler-
ance of inequality.73 Same-sex marriage falls along these fault lines as
advocates emphasize equality, disdain for the association of marriage
with patriarchy, and greater support for personal autonomy in the
construction of family.74

Similar traits can be used to characterize religious practices, with
more conservative and fundamentalist congregations gaining mem-
bership at the expense of more liberal churches over the last half cen-
tury.75 James Hunter, for example, characterizes moral worldviews in
terms of the desire for an “external, definable, and transcendent au-
thority.”76 He observes that:

Such objective and transcendent authority defines, at least in the
abstract, a consistent, unchangeable measure of value, purpose,
goodness, and identity, both personal and collective. It tells us what
is good, what is true, how we should live, and who we are. It is an
authority that is sufficient for all time.77

Hunter contrasts traditionalists with religious modernists who
“resymbolize historic faiths according to the prevailing assumptions of
contemporary life.”78 Both may be religious and, indeed, both may
attend the same churches, but they approach the importance of faith
in different ways.

Notre Dame professor David Campbell maintains that in assess-
ing the role of religion in politics, it is traditionalism rather than ei-
ther denomination or church attendance that explains political
loyalties. The American National Election Survey, for example, identi-
fies “traditionalist” versus “modernist” voting patterns in accordance
with four statements that emphasize openness to change and attitudes
toward family values:

73. Id.
74. See, e.g., Nancy D. Polikoff, Ending Marriage as We Know It, 32 HOFSTRA L. REV. 201

(2003); Nancy D. Polikoff, Equality and Justice For Lesbian and Gay Families and Relationships,
61 RUTGERS L. REV. 529, 552 (2009) (“The Right’s anti-LGBT position is only a small part
of a much broader conservative agenda of coercive, patriarchal marriage promotion . . . all
of which disproportionately impact poor, immigrant, and people-of-color communities.
The purpose is not only to enforce narrow, heterosexist definitions of marriage and coerce
conformity, but also to slash to the bone governmental funding for a wide array of family
programs.”).

75. BISHOP, THE BIG SORT, supra note 11, at 167–68, 178 (describing a “collapse of the
center” in American church life).

76. JAMES DAVISON HUNTER, CULTURE WARS: THE STRUGGLE TO DEFINE AMERICA 44
(1991) (emphasis omitted) [hereinafter HUNTER, CULTURE WARS].

77. Id. at 44.
78. Id. at 44–45 (emphasis omitted).
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(1) The world is always changing and [moral values should adjust
to those changes].

(2) The newer lifestyles are contributing to the breakdown of our
society.

(3) We should be more tolerant of people who choose to live ac-
cording to their own moral standards, even if they are very dif-
ferent from our own.

(4) This country would have many fewer problems if there were
more emphasis on traditional family ties.79

These statements link the traits associated with conservative/lib-
eral political divisions (tradition/change) with differences in values
such as a preference for unchanging, externally-derived standards ver-
sus tolerance and autonomy. Campbell observes that in predicting po-
litical outcomes, “it is clearly traditionalism that makes the
difference.”80 During the 2004 presidential election, for example, only
24% of the top quartile of modernists voted for George W. Bush, com-
pared to 84% in the highest quartile of traditionalists.81 When Camp-
bell compared the level of traditionalism among evangelical and
mainline Protestants, he found that, irrespective of denomination,
“eighty-nine percent who scored in the highest quartile of moral tradi-
tionalism voted for Bush.”82

Joan Williams examines many of the same divisions, but she does
so through the lens of class and its role in the creation of culture. She
observes that among the working class, the critical distinction is be-
tween what she calls “hard living” and “settled living” types.83 The
hard-living types live closer to the edge, are more likely to abuse alco-
hol and drugs, have less stable family lives, and have more erratic work
histories.84 The settled-living working class, who may be from the same
families and neighborhoods, distinguish themselves from their hard-
living neighbors by their adherence to the “right” values. Michèle La-
mont observes that:

Morality is the structuring principle in the worldviews of American
workers, black and white. Through it, they define who they are
and, perhaps more important, who they are not. It is also impor-
tant in maintaining a sense of self-worth and dignity. In particular,

79. David E. Campbell, A House Divided? What Social Science Has to Say About the Culture
War, 15 WM. & MARY BILL RTS. J. 59, 65 (2006) (citing to NES 2004 POST ELECTION QUES-

TIONNAIRE 87–88 (2004), ftp://ftp.nes.isr.umich.edu/ftp/cses/studies/module2/survey/
USA_2004_English_PostElection.pdf (last visited Oct. 2, 2007)).

80. Campbell, supra note 79, at 65.
81. Id.
82. Id.
83. WILLIAMS, supra note 12, at 164. Williams attributes the term to Howell’s Hard-

Living on Clay Street. JOSEPH T. HOWELL, HARD-LIVING ON CLAY STREET (1972).
84. Id. at 165.
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hard work, personal integrity, and traditional morality allow work-
ers to put themselves above others and help them compensate for
their low socio-economic status.85

In a world where living up to the right values may be critical to
self-worth and family well-being, values are more likely to be seen as
externally-derived, absolute, and unchanging over time, i.e., tradition-
alist rather than modernist in expression. Lamont observes that
“[h]igh school graduates generally uphold more rigid moral norms
than college graduates; they are less supportive of freedom of choice
and self-expression, especially in the area of sexual morality, divorce,
[and] abortion.”86

The working class often sees the role of religion in exactly such
terms. Lamont quotes a man from Rahway, New Jersey, who explains
that his goal is to raise his three daughters to:

. . . believe in God, and you know, all the rights and wrongs, no
grays. I don’t believe in gray. . . . Believe in God and believe in
parents. Must have two parents in the family. I don’t believe in di-
vorce. Without religion, there’s nothing. Without religion or some
sort of background, we would have anarchy, total breakdown. We
have to put religion in children. I’m Catholic and proud to be
Catholic. Honesty and morals. I am worried about this country [es-
pecially] groups that are trying to break down our morality . . .
[like] lesbianism and gayism. [The world is] going to hell.87

In accordance with these views, religion—and its support for ab-
solute values—is a critical factor in a well-run society and is a source
for individual determination to do the right thing. President George
W. Bush turned to religion when he decided to stop drinking.88 The
working class may not have access to the rehab centers of the upper-
middle class, but they do have access to the type of prayer and Bible
study groups President Bush found in Midland.89 Williams observes
that the working class sees religion and the military as the key institu-
tions for turning one’s life around. She concludes that “[f]or the hard
living [working class folk], adherence to traditionalist religion, with its
emphasis on absolute truths and a transcendent moral authority,
sometimes offers a path back to settled life.”90 Those who are drawn to
religion because they see it as a way to restore order in their lives seek

85. MICHÈLE LAMONT, THE DIGNITY OF WORKING MEN: MORALITY AND THE BOUNDARIES

OF RACE, CLASS, AND IMMIGRATION 51 (2000).
86. Id. at 42.
87. Id. at 38–39.
88. STEPHEN MANSFIELD, THE FAITH OF GEORGE W. BUSH 71 (2003).
89. Id. at 69.
90. WILLIAMS, supra note 12, at 181.
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out more traditionalist and fundamentalist versions of religion in or-
der to do so.91

Williams’s account of working-class traditionalism appears to be
at odds with political scientists’ suggestion that a preference for tradi-
tionalism over modernism may be genetic, or at least hard-wired in
ways that it is difficult to change. Scientists have little insight into the
mechanisms that transmit such traits, whether genetic or cultural.92

Williams emphasizes that some of the working-class preference for
traditionalism reflects upbringing—working-class parents emphasize
strict rules and do not encourage questioning authority or the deter-
mination of values as a matter of individual expression.93 “Right” and
“wrong” are not relative or contextual terms.

Lesley Newson and Peter Richerson offer a way to reconcile the
two notions (that is, the notion that a preference for traditionalist val-
ues may be inherited, or at least ingrained at an early age in ways that
are hard to change, and the idea that it reflects class and upbringing).
Newson and Richerson, who study cultural evolution, have done a
cross-cultural study on the emergence of modernist versus traditional-
ist reproductive norms.94 They note that the “blue” family paradigm,95

associated with modernist approaches to family formation, involves a
dramatic reduction in fertility at odds with presumed evolutionary ten-
dencies favoring production of larger numbers of offspring. Newson’s
and Richerson’s “kin influence hypothesis” posits that in pre-modern
societies virtually all communities and social networks are kin-based,
and that this has the effect of supporting norms and values that en-
courage investing resources in producing offspring rather than in
other life goals.96 They argue that as social networks form among peo-
ple who are genetically unrelated, people focus less on reproduction
and more on other objectives, such as employment productivity or in-
dividual expression. Newson and Richerson attempt to show that a
move from traditionalist to modernist norms correlates with urbaniza-

91. Id. at 180 (high school grads uphold more rigid moral values than college gradu-
ates); id. at 181 (moral absolutism is a bulwark against middle-class relativism).

92. See, e.g., Kimberly Powell, Native vs. Nurture: Are We Really Born That Way?,
About.com (July 19, 2010), http://genealogy.about.com/cs/geneticgenealogy/a/nature_
nurture.htm. (the relative contributions of DNA versus our life experience cannot yet be
determined).

93. WILLIAMS, supra note 12, at 167–68, 180–81, 196 (conformity, obedience, and in-
tolerance for back talk are the norm).

94. Lesley Newson & Peter J. Richerson, Why Do People Become Modern? A Darwinian
Explanation, 35 POPULATION & DEVELOPMENT REV. 117 (2009).

95. See generally CAHN & CARBONE, RED FAMILIES V. BLUE FAMILIES, supra note 1.
96. Newson & Richerson, supra note 94, at 118.
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tion, migration, and other factors that transform kin-based societies to
more diverse social networks. They conclude that a leading causal vari-
able in the move toward modernism is a change in the ratio of rela-
tives to non-relatives in a community.97

Williams explains working-class attitudes toward family in similar
terms (though without reference to Darwin). She argues that “family
comes first” is a truism of working-class life98 and that this is true, in
part, because workers lack the large, geographically-diverse networks
enjoyed by the elite.99 Williams relies on the work of sociologist
Marjorie L. DeVault, who observes that “working-class families live rel-
atively close to their relatives and spend a large part of their social
time with kin. Husbands and wives often have separate social groups,
and their friends tend to be local people they have known for many
years.”100 Lamont agrees, noting that workers “are often immersed in
tight networks of sociability, in part because their extended family
often resides within a few miles (the children appear to spend consid-
erable time visiting cousins).”101 Poor and working-class families are
more likely to stay in the communities in which they were born, with
nearby parents and siblings, who speak to each other on a daily basis
and who raise children as part of a network of cousins who see each
other on a regular basis.102

Class status,103 kinship patterns, religious observance, attitudes to-
ward hierarchy, degree of openness toward change, and a preference
for traditionalist versus modernist values may reinforce each other.
Kin-based groups place greater importance on family and may be
more threatened by changes in family structure that undermine
shared understandings of morality. To the extent that kin-based
groups are more likely to be traditionalists, they may also be suspi-
cious of family change even if it does not alter their material well-
being. Changes that also affect material well-being, such as divorce or
single parenthood, may in turn increase the perceived importance of
traditional values. Indeed, two recent studies provide empirical sup-

97. Id. at 119.
98. WILLIAMS, supra note 12, at 185.
99. Id. at 169.

100. MARJORIE L. DEVAULT, FEEDING THE FAMILY: THE SOCIAL ORGANIZATION OF CARING

AS GENDERED WORK 206 (1991).
101. LAMONT, supra note 85, at 11.
102. See ANNETTE LAREAU, UNEQUAL CHILDHOODS: CLASS, RACE, AND FAMILY LIFE 57

(2003).
103. Williams identifies the white working class as those who are not poor, are not

managers, and have not graduated from college. WILLIAMS, supra note 12, at 156.
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port for the proposition that voters are more likely to insist on tradi-
tional verities as state policy if they feel threatened by other factors
such as crime or economic downturn.104 Other studies show that as
fewer people attend church, those who continue to do so tend to be
those most drawn to traditionalist religions, thereby increasing the
identification of religion with more fundamentalist tenets.105

These changes in class, family, and religion may explain the ap-
peal of fundamentalist approaches to family values. To understand
the appeal of traditionalist policies, however, requires recognition of a
political leadership that has contributed to a redefinition of American
politics, using same-sex marriage as a vehicle along traditionalist/
modernist lines.

B. Traditionalism Versus Modernism, and Political Polarization

Extensive literature addresses political polarization in the United
States, the extent to which the parties are more ideologically identi-
fied, and the degree to which polarization better describes either a
change in the attitudes of the rank and file or the attitudes of party
activists.106 This literature, while often disagreeing about the nature of
political polarization, comes close to consensus on two points: (1) the
country has become increasingly divided on the issue of “moral val-
ues” over the last twenty years while changing less on economic is-
sues;107 and (2) party activists are more divided over moral values than

104. See Brückner & Grüner, supra note 57; McVeigh & Diaz, supra note 57 (finding
that counties voted more heavily for same-sex marriage bans if they were characterized by
traditional gender roles and family structure and weak community cohesion, as indicated
by residential instability, low rates of home ownership, and high crime rates).

105. BISHOP, THE BIG SORT, supra note 11, at 169. Bishop observed further that after
the sixties, mainline Protestant churches, which tended to be more moderate and inclu-
sive, started to lose membership to evangelical and fundamentalist congregations. Id. at
167–68.

106. See, e.g., Morris P. Fiorina & Samuel J. Abrams, Political Polarization in the American
Public, 11 ANN. REV. POL. SCI. 563 (2008) (summarizing the consensus on elite polarization
but disputing the evidence of mass polarization). See also John W. Evans, Have Americans’
Attitudes Become More Polarized?—An Update, 84 SOC. SCI. Q. 71 (2004); MORRIS P. FIORINA,
SAMUEL J. ABRAMS & JEREMY C. POPE, CULTURE WAR? THE MYTH OF A POLARIZED AMERICA

(2004) (arguing that Americans stand in general agreement on even those issues thought
to be most divisive); Alan Abramowitz & Kyle Saunders, Why Can’t We All Just Get Along? The
Reality of a Polarized America, 3 FORUM, no. 2, 2005, at 1, available at http://www.bepress.
com/forum/vol3/iss2/art1.

107. See, e.g., Stephen Ansolabehere, Jonathan Rodden & James M. Snyder, Jr., Purple
America, J. ECON. PERSPECTIVES, Spring 2006, at 97, 107, available at http://web.mit.edu/
jrodden/www/materials/purplefinal.pdf (“Moral issues have become increasingly impor-
tant over the past 30 years. Such issues have grown from insignificance to a clear second
dimension in American elections.”).
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the rank and file.108 In the context of these divisions, abortion and
same-sex marriage provide flashpoints, having been politically
manipulated to increase the intensity of party identification, especially
on the conservative side.

Abortion provides a dramatic example. In the 1970s, the two ma-
jor political parties differed only slightly on abortion, and in some
polls Republicans were more pro-choice than Democrats.109 Polls
show the two parties diverging sharply on the issue after 1990.110 The
dramatic development over the last few years is the further decline in
Republican support. An examination of politicians indicates that pro-
life legislators hold more extreme views than their constituents, sug-
gesting that party activists have led, rather than followed, public divi-
sions on the issue.111 A different study adds that while in the 1990s,
those holding pro-life religious views may have become Republicans
because of their views on abortion, in recent years conservative Repub-
licans may also have become more opposed to abortion because of their
political identification—even if they do not necessarily belong to reli-
gions with staunch pro-life beliefs.112

Drew Westen explains that the effectiveness of these appeals is
partly due to more strident political rhetoric designed to correspond
with traditionalist/modernist divisions.113 He observes that as a matter

108. See, e.g., DELIA BALDASSARRI & ANDREW GELMAN, PARTISANS WITHOUT CONSTRAINT:
POLITICAL POLARIZATION AND TRENDS IN AMERICAN PUBLIC OPINION 114 AJS 408, 413 (2008),
available at , http://www.stat.columbia.edu/~gelman/research/published/B&G_Partisans
WithoutConstraint_final.pdf.; Edward L. Glaeser & Bryce A. Ward, Myths and Realities of
American Political Geography (Nat’l Bureau of Econ. Research, Working Paper No. 11857,
2006) (concluding that American political divisions have reverted to their pre-New Deal
form and have become increasingly religious and cultural).

109. Andrew Gelman, Red-Blue Roundtable: Andrew Gelman, OMNIVORACIOUS (Oct. 7,
2008), http://www.omnivoracious.com/2008/10/red-blue-roun-3.html.

110. Id.
111. Geoffrey C. Layman, Thomas M. Carsey & Juliana Menasce Horowitz, Party Polari-

zation In American Politics: Characteristics, Causes, and Consequences, 9 ANN. REV. POL. SCI. 83,
104 (2006) (explaining that increased polarization among party activists is a likely cause of
both mass and elite polarization). See Ted G. Jelen & Clyde Wilcox, Causes and Consequences
of Public Attitudes Toward Abortion: A Review and Research Agenda, 56 POL. RES. Q. 489, 495
(2003) (characteristics of legislators, not the characteristics of voters in the district, best
predicted votes on abortion-related issues).

112. Dan Cassino, Changing the Subject: Abortion and Symbolic Masculinities Among Young
Evangelicals, 1 J. MEN, MASCULINITIES & SPIRITUALITY 201, 205 (2007), http://www.jmm-
sweb.org/issues/volume1/number3/pp201-214.

113. DREW WESTEN, THE POLITICAL BRAIN: THE ROLE OF EMOTION IN DECIDING THE FATE

OF THE NATION 178 (2007). See also Janet L. Dolgin, Embryonic Discourse: Abortion, Stem Cells,
and Cloning, 31 FLA. ST. U. L. REV. 101, 133 (2003) (“[P]ro-life adherents are more reluc-
tant than ever to compromise their position with regard to fetal and embryonic status.
Their rhetoric, their tactics, and their underlying agenda all have come to depend increas-
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of political strategy, the Republicans have been “unequivocal” in con-
flating abortion and murder, setting out “an uncompromising stance
as the only moral stance one could take, get[ting] the thirty percent of
Americans with the least tolerance for ambiguity on moral questions
to the polls,” and allowing the Democrats to splinter in their approach
to the issue.114

These same factors contribute to the effectiveness of political mo-
bilization on same-sex marriage. First, traditionalist versus modernist
family structure corresponds closely with party differences in recent
U.S. elections. In 2004, the correlation between the electoral vote in a
given state and a composite factor measuring family issues such as
teen births, non-marital cohabitation, fertility, abortion and age of
marriage was .87 (.83 in 2008), one of the highest correlations of any
factor used to measure the outcome.115

Second, fundamentalist versus modernist religious beliefs also
map onto political geography. In a study designed to test the correla-
tion between religious and political beliefs, the researchers divided
people into three categories: (1) fundamentalists, who believe literally
in the words of the Bible; (2) maximalists, who believe in the events in
the Bible, but who do not believe literally in each word of it; and (3)
biblical minimalists, who don’t believe that the Bible reflects the di-
vine word at all.116 In those states voting Republican in 2004, almost
half of the voters were biblical fundamentalists compared to 28% in
states voting Democratic.117

Third, these divisions apply even more to political leaders than to
the rank and file. Indeed, one of the critical differences between red

ingly on the notion that abortion constitutes murder because fetuses and embryos are
people.”).

114. WESTEN, supra note 113, at 178.
115. RON LESTHAEGHE & LISA NEIDERT, POPULATION STUDIES CENTER, THE “SECOND

DEMOGRAPHIC TRANSITION” IN THE U.S.: Spatial Patterns and Correlates (2006), http://
www.psc.isr.umich.edu/pubs/pdf/rr06-592.pdf; Ron Lesthaeghe & Lisa Neidert, Voting
and Families: America’s Second Demographic Transition, NEW GEOGRAPHY (Dec. 11, 2008),
http://www.newgeography.com/content/00461-voting-and-families-america%E2%80%99
s-second-demographic-transition.

116. Peter L. Francia, Jonathan S. Morris, Carmine Scavo & Judy Baumgardner,
America Divided? Examining the Myth of the Polarized American Electorate 8 (2005)
(manuscript prepared for presentation at the 2005 annual meeting of the American Politi-
cal Science Association), http://www.allacademic.com//meta/p_mla_apa_research_cita-
tion/0/4/1/5/0/pages41504/p41504-1.php.

117. Id. at 11. These divisions exist within states as well. 72% of Biblical fundamentalists
in red states and 65% of fundamentalist in blue states describe themselves as conservatives.
Id. at 15. In contrast, 60% of Biblical minimalists in blue states and 59% in red states
describe themselves as liberals. Id. at 15.
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states and blue states is that in red states—which tend to be poorer—
more affluent citizens are more likely to attend church than poorer
voters.118 In the wealthier and more liberal blue states, on the other
hand, wealthier and better-educated voters are less likely to attend
church than those farther down the economic ladder.119 The net re-
sult is that the views of the better-educated leaders in the different
states are farther apart than the views of the less educated, and this
may be particularly true on social issues that involve religious teach-
ings such as same-sex marriage and abortion.120

Differences between the sharply polarized views of party leaders
in different parts of the country and the more moderate differences
among the rank and file complicate analysis of the role of class in any
discussion of voting behavior. So, too, does the lack of precise defini-
tions distinguishing the middle classes, working classes, and poor. The
latest studies attempt to clarify matters by distinguishing between mid-
dle-income whites without college degrees—the group that has swung
most decisively to the right over the last thirty years—versus college
educated whites, on the one hand, and poorer Americans of all races,
on the other. In What’s the Matter with Kansas?, Thomas Frank argued
that “conservatives won the heart of America” by convincing Kansans
and other people of modest means to vote against their own eco-
nomic interests in a vain effort to defend traditional cultural values
against the elites in coastal and urban areas far removed from the
concerns of the heartland.121 Larry Bartels responded a year later with
an analysis that suggested that, if anything, income has become a
stronger explanation of voting patterns since 1976, with whites in the
bottom third of the income distribution becoming more Democratic
and whites in the top third less so.122 Joan Williams argues that class,
and the identification of the white working class in particular, has be-
come less about income and more about education and mindset.123

Bartels agrees, for example, that President Bush won the “white work-

118. GELMAN ET AL., RED STATE, BLUE STATE, supra note 50, at 22.
119. Id.
120. See, e.g., LARRY M. BARTELS, UNEQUAL DEMOCRACY: THE POLITICAL ECONOMY OF THE

NEW GILDED AGE (2008).
121. See THOMAS FRANK, WHAT’S THE MATTER WITH KANSAS? HOW CONSERVATIVES WON

THE HEART OF AMERICA 116, 129 (2004). The effort is vain, of course, because the changes
in family values are a product of the changing economy. See JUNE CARBONE, FROM PARTNERS

TO PARENTS: THE SECOND REVOLUTION IN FAMILY LAW (2000).
122. Larry M. Bartels, What’s the Matter with What’s the Matter with Kansas? 13 (2005)

(manuscript prepared for presentation at the 2005 annual meeting of the American Politi-
cal Science Association), http://www.princeton.edu/~bartels/kansas.pdf.

123. See WILLIAMS, supra note 12, at 153.
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ing class vote” by 23%, when class is defined in terms of whites without
a college degree rather than in terms of income.124 Williams identifies
this group of voters, who strongly support traditional values, with the
“settled living” white working class who are struggling to hang onto
decent incomes in the face of a sagging economy rather than the
working poor closer to the edge economically.125

Finally, what Bill Bishop terms the “Big Sort” intensifies the geo-
graphic isolation of those who think in similar terms, and that move-
ment may be greater among the better-educated, who tend to be
more mobile. New Hampshire’s political future, for example, may de-
pend less on how conservative its working-class voters are than on how
many workers with graduate degrees relocate there because of the ex-
pansion of the high-tech Boston corridor.

Taken together, these factors set the stage for political and legal
divisions that map traditionalist/modernist splits.

C. The Politics of Same-Sex Marriage

Public opinion polls uniformly indicate that same-sex marriage
rests on the divide that separates Democrats from Republicans, liber-
als from conservatives, and traditionalists from modernists. Consider
the following table containing data from the Pew Forum126 showing
views on same-sex marriage:

124. Bartels, supra note 122, at 9.
125. WILLIAMS, supra note 12, at 164, 180–81. A more nuanced explanation would

nonetheless map class onto geographic divisions and regional leadership. The white work-
ing class, after all, is not monolithic. It has shifted most dramatically from the Democratic
to the Republican camp in the South, where the population generally is more likely to
identify as conservative, the role of fundamentalist religions is particularly strong, and race
continues to be more of a factor in white working class identity. In addition, the percent-
age of state voters who are part of the white working class varies from over 70% in West
Virginia, Iowa and Wyoming to 15% in Hawaii. For a more in depth discussion of the
regional role of working class politics, see Ruy Teixeira & Alan Abramowitz, The Decline of
the White Working Class and the Rise of a Mass Upper Middle Class 16–17, 20 (April 2008)
(Brookings Working Paper), available at http://www.brookings.edu/~/media/Files/rc/pa-
pers/2008/04_demographics_teixeira/04_demographics_teixeira.pdf.

126. THE PEW FORUM ON RELIGION & PUB. LIFE & PEW RESEARCH CTR. FOR THE PEOPLE &
THE PRESS, MOST STILL OPPOSE SAME-SEX MARRIAGE: MAJORITY CONTINUES TO SUPPORT CIVIL

UNIONS: RESULTS FROM THE 2009 ANNUAL RELIGION AND PUBLIC LIFE SURVEY (2009), http://
pewforum.org/uploadedfiles/Topics/Issues/Gay_Marriage_and_Homosexuality/samesex
marriage09.pdf [hereinafter THE PEW STUDY].
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Group Favor Oppose Don’t Know

Conservative Republican 14 81 5

Independent 44 47 9

Liberal Democrat 72 24 3

White Mainline
Protestant 39 50 10

White Evangelical 17 77 6

Black Evangelical127 15 49 6

Unaffiliated 60 34 6

White Catholics 45 42 13

Hispanic Catholics128 32 52 16

Total 39 53 8

Moreover, the Francia, Morris, Scavo, and Baumgardner study
cited earlier, which compares biblical fundamentalists to biblical mini-
malists, similarly finds that just 14% of biblical fundamentalists in red
states and 7% of those in blue states support same-sex marriage in
contrast with 79% of the biblical minimalists in red states and 68% of
those in blue states.129

These findings are hardly surprising. Those who favor eternal,
unchanging, transcendental values are unlikely to discard centuries-
old teachings to permit same-sex couples to marry; modernists, who
are often distrustful of externally imposed institutions such as mar-
riage, tend to be more concerned about individual equality and fulfill-
ment—and less likely to believe that same-sex relationships affect
heterosexual marriage. These religious differences have been further
exacerbated by use of same-sex marriage to solidify political loyalties.

The most dramatic example came in 2004. President George W.
Bush, who was up for reelection that year, advocated a constitutional
amendment banning gay marriage.130 Social conservative activists and
state legislators placed anti-gay marriage propositions “on the ballot in
several states—five of which were considered ‘battleground’ states

127. The data on Black Evangelicals is from the Pew Research Center survey in 2007,
which may overstate the opposition given that most of the change between 2007 and 2009
is in the direction of greater support. Id.

128. The data for Hispanic Catholics is from “Changing Faiths: Latinos and the
Transformation of American Religion,” Pew Forum and Pew Hispanic Center, conducted
in 2006 and published in 2007. Like the data for “Black Evangelicals,” it may overstate the
opposition given the difference in time periods. Id.

129. Francia, Morris, Scavo & Baumgardner, supra note 116, at 13.
130. Todd Donovan, Caroline Tolbert, Daniel Smith & Janine Parry, Did Gay Marriage

Elect George W. Bush? 5 (2005) (manuscript prepared for the 2005 Western Political Sci-
ence Association meeting in Oakland, California, March 17–20), http://www.allacademic.
com//meta/p_mla_apa_research_citation/0/8/7/5/0/pages87506/p87506-1.php.
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early in the presidential campaign.”131 The measures constituted clas-
sic “wedge issues” in the sense that they united and mobilized the Re-
publican base while dividing Democrats. Every measure passed,
receiving 70% support on average.132

Political scientists believe that the measures affected the election
outcome in direct and indirect ways. First, since the Republican base
strongly supported the measures while the Democratic base was di-
vided on the issues, any increase in turnout because of the measures
was likely to favor President Bush. Post-election surveys indicate that
this effect was probably greatest in the crucial battleground state of
Ohio, where turnout increased by 10% (the second highest increase
in turnout in the country).133 The presence of these measures on the
ballot encouraged churches and other conservative groups to mobil-
ize their constituents, who may not necessarily have been motivated by
more partisan get-out-the-vote campaigns.134

Second, the ballot measures may have persuaded some voters to
vote for President Bush on the basis of his position on same-sex mar-
riage. In Ohio, for example, Bush increased the percentage of those
voting for him most significantly among those most in favor of the
ban: those with low education, the elderly, and non-whites—groups
that tend to be traditionalists but do not necessarily vote Republi-
can.135 A post-election analysis of these effects found, for example,
that after controlling for voter views on other issues such as the war on
terror,

a white non-Protestant, female independent with mean levels of
education, age and income had a .50 probability of supporting

131. Id.
132. Id. at 5 n.3 (“Louisiana (78% yes) and Missouri (71% yes) placed their measures

as referendums on late-season primary ballots. The other referendum states included
Georgia (76% yes), Kentucky (75% yes), Mississippi (86% yes), Oklahoma (76% yes), and
Utah (66%). Only one of these states (Oklahoma) has provisions for constitutional initia-
tives. Votes in the initiative states were: Arkansas (75% yes), Michigan (56% yes), Montana
(67 % yes), North Dakota (73% yes), Ohio (62% yes), and Oregon (57% yes).”).

133. Id. at 23, 25.
134. Id. at 21. The survey also found a more subtle effect: Those highly motivated to

vote by the presence of the measures on the ballot were more likely to vote for Bush than
those who favored the ballot measure but were not motivated to turnout by that issue
alone. The authors state that the

probability of voting for Bush among supporters of the ban who reported low
levels of turnout motivation by the ballot question was .46 in Arkansas, and .47 in
Ohio (that is, a predicted vote for Kerry). In contrast, the probability of voting for
Bush was .62 among those who supported the ban and reported being very moti-
vated to turnout by the ballot question.

Id.
135. Id. at 12–13, 23–28.
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Bush if she believed that gay marriage was a very important issue in
evaluating the candidates, but just a .38 probability if she did not
believe that gay marriage was a very important issue.136

For some otherwise undecided voters, same-sex marriage itself may
have been a decisive issue.

Third, the presence of same-sex marriage issues on the ballot may
have had a “priming effect.” If a voter is primed to see same-sex mar-
riage as an important issue, they are more likely to use it in evaluating
a candidate; Bush staked out a clear position on the issue early in the
election cycle, placing himself in a position to benefit from the ef-
fect.137 Taking two voters with identical demographic profiles, for ex-
ample, the voter living in a state with a same-sex marriage ban on the
ballot was significantly more likely to view the issue as important, pre-
sumably due to the increased attention paid to the issue because of
the ballot proposition.138 Consideration of the issue may also have
had the incidental effect of making John Kerry seem more liberal by
reframing the election in terms of an issue to which a majority of
Americans were opposed.139

Most of the discussion of these effects focuses on the question of
whether the same-sex marriage issue helped President Bush win the
2004 election; political scientists conclude the answer may be “yes.”140

The analysis further suggests, however, that the use of these wedge
issues may have longer-lasting effects. One of the most significant ef-
fects of the ballot measures was to increase the perception that same-
same sex marriage was an important issue, particularly among voters
already anxious about family matters.141 The perceived crisis that
these measures addressed—the possibility that a state court might
compel recognition of a same-sex couple—was manufactured in terms
likely to inflame voters primed to view further family change as a
threat. Moreover, much of the mobilization and get-out-the-vote
campaigning took place through a combination of party and church

136. Id. at 14.
137. Id. at 21, 23–24 (summarizing the effect).
138. Id. at 13. The authors give the following example:

[A] non-white, independent Protestant woman with low education, living in a
state with a gay marriage ban is predicted to have a .61 probability of saying gay
marriage was very important in her consideration of the presidential candidates.
A woman with the same demographic profile from a non-ban state is predicted to
have a .55 probability of saying this.

Id.
139. Id. at 23.
140. Id. at 24–25, 27.
141. Id. at 2, 13.
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organizations that coordinated their activities.142 This had the effect
of creating alliances that may not have previously existed (Catholic
parishes, for example, might attempt to mobilize parishioners to vote
on same-sex marriage even if they would not be willing to take a stand
on Bush versus Kerry for President) and may have served to cement
conservatives’ and traditionalists’ identification with Republican party
politics.

III. Cultural Cognition Revisited

The fight for same-sex marriage has not remained static. Indeed,
the most recent polls indicate that while the factors described above
have increased opposition to abortion, support for same-sex mar-
riage—and a variety of other rights for gays and lesbians—has steadily
increased.143 The public, however, remains deeply divided on the is-
sue, and the divisions continue to follow party, age, religion, and tradi-
tionalist-versus-modernist values orientation. These divisions also raise
questions about how the issue is to be framed in the future.

A. Same-Sex Parenting and Cultural Attitudes

In an effort to provide a more in-depth examination of attitudes
toward same-sex relationships, the Cultural Cognition Project has
been examining the subject of same-sex parenting. The Project chose
same-sex parenting, rather than same-sex marriage, in part because
attitudes toward parenting involve testable factual beliefs about the
well-being of children.144 The study demonstrated the continuing
deep divisions on the subject. Indeed, the Project concluded that its
findings

142. Id. at 6–7.
143. See Brian Montopoli, Poll: Support For Same Sex Marriage Grows, CBS NEWS.COM

(April 27, 2009, 6:30 PM), http://www.cbsnews.com/8301-503544_162-4972643-503544.
html. The polls vary a fair amount, however, and may differ depending on how questions
are asked. THE PEW STUDY, supra note 127, at 1, for example, which was also conducted in
2009, showed a continuing increase in support of civil unions for same sex couples, with
the public favoring civil unions by 57% to 37% but opposing same-sex marriage by 53% to
39%, a slightly higher number in favor than the previous year. THE PEW STUDY, supra note
127, at 1. The CBS poll, in contrast, asked voters whether they favored same-sex marriage,
civil unions, or no recognition, rather than asking whether the voters favored or opposed
each measure.

144. See CULTURAL COGNITION PROJECT, supra note 64, at 1–2. Cultural cognition is de-
fined as “[t]he psychological disposition of persons to conform their factual beliefs about
the instrumental efficacy (or perversity) of law to their cultural evaluations of the activities
subject to regulation” (i.e., to view factual assertions about the effect of law though precon-
ceived views about the subject at hand). Dan M. Kahan & Donald Braman, Cultural Cogni-
tion and Public Policy, 24 YALE L. & POL’Y REV. 149, 152 (2006).
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are characterized by dissensus. Moreover, it is not a statistically nor-
mal form of dissensus in which most people grouped at the center
with fewer people at the extremes; rather, the modal response is at
the extreme on either side. In fact, for all gay- and lesbian- related
issue-items in our study, a majority of people indicated that they
either strongly support or strongly oppose the policies. The modal
responses on both sides of this issue are at the extremes—Ameri-
cans feel strongly about these issues.145

For example, on the basic question of whether gays and lesbians
should be allowed to legally adopt children, 31% strongly agreed and
25% strongly disagreed compared with the much smaller percentages
who agreed (11%), slightly agreed (16%), disagreed (8%), or slightly
disagreed (9%).146 Similarly, on the question of gay marriage, the ex-
tremes dominated even more, with 43% strongly opposed and 26%
strongly in favor; on civil unions, 36% were strongly in favor, com-
pared to 25% who were strongly opposed.147

The survey also indicated deep divisions on the role of equal
rights. When asked whether “it is important that same-sex couples
have the same rights as heterosexual couples,” for example, 32%
strongly agreed, while 24% strongly disagreed, again with weaker en-
dorsements of the milder statements.148 On the decline of the family,
however, there was more agreement with 42% strongly agreeing with
the statement “I worry about the decline of the traditional family,”
and another 26% agreeing or mildly agreeing.149

Demographic analysis of the cultural cognition findings indicated
that opposition to same-sex relationships was heavily concentrated
among Republicans, conservatives, and those who attended church
more than once a week.150 On the issue of whether gays and lesbians
should be allowed to legally adopt children, only 35% of Republicans
agreed compared to 72% of Democrats and 62% of Independents;
32% of those who attended church once a week or more agreed com-
pared to 70% of those who never attended; 33% of conservatives
agreed compared to 69% of moderates and 81% of liberals.151 The
study shed light on the relationships between these variables. For ex-
ample, the relationship between church attendance and attitudes to-
ward gay and lesbian adoptions were very strong. Ninety percent of

145. CULTURAL COGNITION PROJECT, supra note 64, at 4.
146. Id.
147. Id. at 8.
148. Id. at 5.
149. Id.
150. Id. at 10.
151. Id.
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those who were the most opposed to gay and lesbian adoption at-
tended church once a week or more; of those who were most support-
ive, 90% never attended church.152

One of the study’s most striking findings was the extent of the
division between hierarchs and egalitarians.153 On the question of
whether seeing two men married by a judge in a public park made the
subject feel bad, 57% of hierarchs said yes, compared to 27% of egal-
itarians. Nonetheless, the differences between conservatives and liber-
als were even greater, with 76% of conservatives feeling bad compared
to 23% of liberals.154

The first stage of the study concluded that the more extreme peo-
ple are in their positions on gay and lesbian issues, the less likely they
are to say they will change their position on adoption in light of em-
pirical demonstrations that the factual basis for their beliefs are
wrong. This was particularly true for the opponents of gay and lesbian
adoption.155

The results are not surprising. To the extent that opposition to
same-sex parenting is rooted in concern about the decline of the
traditional family, of violations of a “natural hierarchy,” or of discor-
dance with a religiously mandated order, empirical data—even if ac-
curately interpreted—is unlikely to affect views. Indeed, polls
documenting the attitudes underlying the nascent “tea party move-
ment” provide further evidence of the role of hierarchical viewpoints
in shaping attitudes toward government policies. A University of
Washington poll indicated that among Tea Party supporters, 74%
agreed that “[w]hile equal opportunity for blacks and minorities to
succeed is important, it’s not really the government’s job to guarantee
it.”156 Another 52% said that “compared to the size of their group,
lesbians and gays have too much political power.”157 Unsurprisingly,
only 18% of those in the Tea Party survey thought that gay and lesbian
couples should have the legal right to marry.158

152. See CULTURAL COGNITION PROJECT, supra note 64.
153. Id. at 10–11.
154. Id. at 11.
155. Id. at 16.
156. Elyse Siegel, More Than Half Of Tea Party Supporters Say Gays And Lesbians Have Too

Much Political Power, HUFFINGTON POST (June 2, 2010), http://www.huffingtonpost.com/
2010/06/02/tea-party-poll-more-than_n_597968.html?ref=email_share.

157. Id.
158. Id.
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B. Cultural Expression and Same-Sex Marriage

Same-sex marriage is part of a larger cultural and political fight.
In a different era, the courts might have cautiously guided cultural
change; the long fight to dismantle state prohibitions on interracial
marriage provides an example. On the one hand, the Supreme
Court’s decision in Loving v. Virginia159 came near the end of a long
civil rights campaign, with recognition that the issue of marriage gen-
erated greater cultural tension and less immediate impact than issues
such as civil rights in schools or employment.160 On the other hand,
once the courts resolved the issue, there was relatively little resistance
in comparison with the school desegregation fights. Same-sex mar-
riage, however, has had a different trajectory. While the early deci-
sions in Vermont requiring the state to establish civil unions161 and
Massachusetts mandating same-sex marriage162 have contributed to a
transformation of attitudes in those states,163 similar decisions in other

159. 388 U.S. 1 (1967).
160. For a comparison of the two struggles, see, e.g., William N. Eskridge, Jr., Equality

Practice: Liberal Reflections on the Jurisprudence of Civil Unions, 64 ALB. L. REV. 853 (2001);
Randall Kennedy, Marriage and the Struggle for Gay, Lesbian, and Black Liberation, 2005 UTAH

L. REV. 781, 783–84; Andrew Koppelman, The Miscegenation Analogy: Sodomy Law as Sex Dis-
crimination, 98 YALE L.J. 145 (1988); Adele M. Morrison, Same-Sex Loving: Subverting White
Supremacy Through Same-Sex Marriage, 13 MICH. J. RACE & L. 177 (2007); Josephine Ross, The
Sexualization of Difference: A Comparison of Mixed-Race and Same-Gender Marriage, 37 HARV.
C.R.-C.L. L. REV. 255 (2002); Sharon Elizabeth Rush, Equal Protection Analogies—Identity and
“Passing”: Race and Sexual Orientation, 13 HARV. BLACKLETTER L.J. 65, 79–83 (1997); Mark
Strasser, Family, Definitions, and the Constitution: On the Antimiscegenation Analogy, 25 SUFFOLK

U. L. REV. 981 (1991); Monte Neil Stewart & William C. Duncan, Marriage and the Betrayal of
Perez and Loving, 2005 BYU L. REV. 555; Devon W. Carbado, Black Rights, Gay Rights, Civil
Rights, 47 UCLA L. REV. 1467, 1484–500 (2000); Darren Lenard Hutchinson, Out Yet Un-
seen: A Racial Critique of Gay and Lesbian Legal Theory and Political Discourse, 29 CONN. L. REV.
561, 631–35 (1997).

161. Vermont has since passed legislation adopting same-sex marriage. CAHN & CAR-

BONE, RED FAMILIES V. BLUE FAMILIES, supra note 1, at 135. See also Marriage Equality & Other
Relationship Recognition Laws, HUM. RTS. CAMPAIGN, http://www.hrc.org/documents/Rela-
tionship_Recognition_Laws_Map.pdf.

162. Goodrich v. Dep’t of Pub. Health, 798 N.E. 2d 941 (Mass. 2003).
163. See CAHN & CARBONE, RED FAMILIES V. BLUE FAMILIES, supra note 1, at 134 fig.8.2

(indicating that the public increasingly supports same-sex marriage and does so most dra-
matically in those states that now have same-sex marriage or civil unions. In Massachusetts
and Vermont, for example, over 70% of people under thirty years old favor same sex mar-
riage, as do a majority of the two states’ entire population, with the exception of those
people over the age of sixty-five. An effort to repeal same-sex marriage in such states today
might offend a much larger segment of the population than would a similar effort before
the state supreme court cases that initially changed the law.).
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states produced reversals at the polls.164 Moreover, this early litigation
gave rise to a series of legislative and ballot measures affirming opposi-
tion even when same-sex marriage would not otherwise have been an
issue in those states.165 The effect is similar to what might have hap-
pened if, after the California Supreme Court struck down laws prohib-
iting interracial marriage in 1948, the effort to preserve racial purity
had been raised throughout the South through high profile initiatives
following the Perez decision.166 The rise of a more aggressive and ideo-
logical right, which seeks to impose its own political agenda, means
that the issue of same-sex marriage will ultimately be determined in
the public arena. The inevitable fight will need to acknowledge, rather
than ignore, the cultural tensions that underlie it.

The environment in which these battles will be fought, however,
is changing. Early anti-same-sex marriage propositions often raised a
symbolic issue—affirmation of traditional marriage—that sounded
the alarm for those threatened by cultural change but did not appear
to affect anyone directly.167 By contrast, California’s Proposition 8,
which passed by a much narrower margin than the 2004 anti-same-sex
marriage initiatives, repealed civil rights guaranteed by the California

164. For an account of the campaign to overturn same-sex marriage in California, see
Perry v. Schwarzenegger, 702 F. Supp. 2d 1132 (N.D. Cal. 2010), which found, inter alia, that
the efforts to do so violated the U.S. Constitution.

165. These ballot measures have a number of different effects. For some portions of
the population, the ballot measures had the effect of increasing the perception of the
issue’s importance. In California, the state supreme court, in In re Marriage Cases, 183 P.3d
384, 411–12 (Cal. 2008), concluded that the state legislature could not override the pro-
position, stating that “it would be unreasonable to conclude that the measure [Proposition
22] was intended (and should be interpreted) to leave the Legislature free to revise Cali-
fornia law to authorize the marriage of same-sex couples.” Id. While it is impossible to
know what would have happened in the absence of Proposition 22, it is conceivable that
the public might have responded differently to legislation passed by a Democratic legisla-
ture if signed into law by a Republican governor than it responded to a judicial decision
mandating same-sex marriage. See, e.g., Melissa Murray, Marriage Rights and Parental Rights:
Parents, the State, and Proposition 8, 5 STAN. J. C.R. & C.L. 357, 365 (2009) (observing that
Proposition 8 “was explicitly intended as a bulwark against an overreaching judiciary and
other state actors who would thwart the will of the voters.”).

166. See R.A. Lenhardt, Beyond Analogy: Perez v. Sharp, Antimiscegenation Law, and the
Fight for Same-Sex Marriage, 96 CALIF. L. REV. 839 (2008).

167. I say did not “appear” to affect anyone directly because the states that passed the
measures in 2004 had not been proposing to adopt same-sex marriage. Some of the pro-
positions affected other laws, in some cases inadvertently. See, e.g., C. Susie Lorden, The Law
of Unintended Consequences: The Far-Reaching Effects of Same-Sex Marriage Ban Amendments, 25
QUINNIPIAC L. REV. 211 (2006) (examining the effect of same-sex marriage prohibition on
victims of domestic violence); Marc Spindelman, State v. Carswell: The Whipsaws of Backlash,
24 WASH. U. J.L. & POL’Y 165 (2007) (discussing the application of Ohio’s same-sex mar-
riage ban to domestic violence laws.).



Fall 2010] BRISTOL PALIN & SAME-SEX MARRIAGE? 347

Constitution and prevented recognition of a right enacted twice by
the legislature, supported by the Governor, and affirmed by the state
supreme court.168

In 2008, Arkansas voted on a proposition that prohibited adop-
tion or foster parenting by “unmarried individuals in cohabiting rela-
tionships.”169 It did so despite the fact that there were three times the
number of children needing foster care placement than there were
homes available.170 Ongoing litigation has challenged the constitu-
tionality of the result.171

These actions/propositions are not just symbolic, nor are they
just about different forms of cultural expression. The 2004 ballot mea-
sures involved the cynical use of the initiative process to affect the
presidential election. The California initiative used direct democracy
to block possible action by the legislature or the courts.172 The Arkan-
sas vote, which also occurred during a presidential election year,
sought to overturn interpretations of state law that affected the most
vulnerable children.173 These results circumvent the established legal
and political leadership that might seek to defuse rather to inflame
cultural differences. It is time to consider the implications of these
developments more broadly.

I would like to suggest a few modest considerations to change the
tenor of the debate and to critique the transformative possibilities un-
derlying Perry v. Schwarzenegger.174 The Perry litigation challenges the
constitutionality of Proposition 8 under the Federal Constitution.175

The plaintiffs attempted to do so by treating the issue as one that de-
pended on factual findings about the impact of the proposition on

168. Proposition 8, Cal Const, Art. I § 7.5, passed with 52.47% of the vote. See Murray,
supra note 165, at 358 n.1. In contrast, Proposition 22, CAL. FAM. CODE § 308.5, the Califor-
nia initiative passed in 2000, which also defined marriage as a relationship between a man
and a woman, passed with 61.4% of the vote. State Ballot Measures in 2000, CAL. SEC’Y STATE,
http://primary2000.sos.ca.gov/returns/prop/00.htm (last visited October 16, 2010). See
also In re Marriage Cases, 183 P.3d 384 (Cal. 2008) (finding California’s failure to provide
for same-sex marriage to be a violation of the state constitution); Strauss v. Horton, 207
P.3d 48 (Cal. 2009) (upholding constitutionality of Proposition 8).

169. See SALLY STEENLAND, NAN FUTRELL & MARTA COOK, CTR. FOR AM. PROGRESS, FAITH

AND FAMILY EQUALITY: AN ANALYSIS OF ARKANSAS’S 2008 BATTLE OVER SAME-SEX ADOPTION 1
(2010), http://www.americanprogress.org/issues/2010/04/pdf/antigay_adoption.pdf.

170. Id.
171. See Cole v. Arkansas—Case Profile, ACLU, http://www.aclu.org/lgbt-rights_hiv-

aids/cole-v-arkansas-case-profile (last visited October 16, 2010).
172. See In re Marriage Cases, 183 P.3d at 411–12.
173. See STEENLAND, FUTRELL & COOK, supra note 169, at 1.
174. Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010).
175. Id. at 928.
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same-sex couples, the motives of Proposition 8 advocates, and the
strength of the state interest in defining marriage as a relationship
between a man and a woman.176 The trial court ruled in their favor,
and the appeal to the Ninth Circuit is pending.

The greatest difficult the litigation faces is the fact that the suit is
brought under the Federal Constitution and, thus, it could ultimately
be decided by the U.S. Supreme Court in ways that affect the country
as a whole. Nonetheless, principles of judicial statesmanship offer the
courts ways to defuse the issue.177 The Ninth Circuit’s inquiry into the
standing of the Proposition 8 advocates offers one such avenue. None-
theless, the case also involves a framing of the Proposition 8 campaign
in a way that differs significantly from the portrayal in thirty-second
television ads. This reframing of the issues may contribute to the long
term understanding of the same-sex marriage in cultural terms, subtly
if not directly. It is likely to do so to the extent that it refines the
messages on each side and contributes to a determination of legiti-
mate and illegitimate public discourse or what Professor Gedicks re-
fers to as “public reason.”178

Perry v. Schwarzenegger’s success, politically and culturally, if not
legally, may depend on the following issues underlying cultural cogni-
tion. These issues require framing the issue in a way that rallies the
base, redefines the issue to appeal to those on the fence, and discred-
its the opposition.

1. Clarity of the Message

First, a litigation strategy offers a way to overcome the cacopho-
nous voices in the public arena. Modern political parties have become
caricatures of the traits in the cultural cognition indices. The issue for

176. See extensive findings of fact at in Perry. Id. at 954–92.
177. See Neil S. Siegel, The Virtue of JUDICIAL STATESMANSHIP, 86 TEX. L. REV. 959 (2008).

Seigel states:
Statesmanship charges judges with approaching cases so as to facilitate the capac-
ity of the legal system to legitimate itself—over the long run and with respect to
the nation as a whole—by accomplishing two paradoxically related preconditions
and purposes of law: expressing social values as social circumstances change and
sustaining social solidarity amidst reasonable, irreconcilable disagreement.

Id. at 960.
178. Frederick Mark Gedicks, Truth and Consequences: Mitt Romney, Proposition 8, and

Public Reason, 61 ALA. L. REV. 337 (2010). Gedicks observes that “the ethic of public reason
seeks to exclude religious and other appeals to comprehensive doctrines or philosophies
from politics and policymaking, in favor of arguments framed in language and concepts
that are potentially acceptable to and actually understandable by citizens regardless of
their beliefs about ultimate life-ends or meanings.” Id. at 359 (footnote omitted).
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Republicans is the role of the tea party, with its hierarchical views.179

For Democrats, given the left’s “suspicion of hierarchy, certainty, and
strong leadership,”180 it may be Will Rogers’s joke, “I belong to no
organized political party. I’m a Democrat.”181 Dissecting what went
wrong in the adoption vote in Arkansas, progressives concluded that
their “campaign was hindered from the start by differing philosophies
as to what their messaging and communications strategies should be,
conflicting advice from campaign experts, and lack of outreach into
the state as a whole.”182

This issue may be particularly difficult in the context of same-sex
marriage. The argument for same-sex marriage is a modernist one. Its
supporters comprise a broad spectrum ranging from deeply religious
moderates, who revere marriage as a spiritual institution, to those who
would prefer to dismantle marriage altogether.183 Therefore, the chal-
lenge includes the question of organization: Is there a central message
that makes sense and are there groups that can orchestrate its presen-
tation?184 The Perry litigation offers the opportunity to reconsider the
lesson of the Proposition 8 campaign. The litigation has made the is-
sue of fairness to LGBT185 people the primary issue,186 while
marginalizing the traditionalist arguments in opposition and high-
lighting the least attractive and most intolerant aspects of the cam-
paign for Proposition 8.187

179. See discussion supra notes 167–168 and accompanying text.
180. See supra note 73.
181. Jonathan Chait, “I belong to no organized political party. I’m a Democrat”, A BLUE VIEW

(March 5, 2010), http://www.ablueview.com/2010/03/i-belong-to-no-organized-political-
party-im-a-democrat.html.

182. See STEENLAND, FUTRELL & COOK, supra note 169, at 2.
183. See, e.g., Julie Shapiro, Reflections on Complicity, 8 N.Y. CITY L. REV. 657, 657–58, 665

(2005) (observing that “feminist anti-assimilationists” were torn once marriage became
“the primary battleground between pro-lesbian and gay and anti-lesbian and gay forces”
because “to align oneself with the vitriolic forces of anti-lesbian fundamentalism is
unthinkable.”).

184. Murray, supra note 165, at 391–93. Murray emphasizes that at a tactical level a
political campaign may involve not just a calculated message but one that can shift quickly
if necessary to respond to the tactics of opponents.

185. I use the term “LGBT people” here to refer to lesbians, gay men, bisexuals and
transgendered people. The issue of fairness applies to each of these groups and to their
ability to marry a partner of their choice.

186. See Section 2, infra.
187. See Section 3, infra.
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2. The Importance of Fairness to LGBT: People As Individuals

Second, an important criticism of the Proposition 8 campaign is
that it did not directly feature gay and lesbian couples or show the way
that they are affected by denial of the opportunity to marry.188 The
litigation offers an opportunity to do so.

Attitudes toward same-sex couples have changed over time due to
recognition that respect and membership in the community are basic
human rights, which has compelled broad acceptance within commu-
nities of faith as well as secular communities.189 The argument for
same-sex marriage is at its core one for equality. In cultural terms
equality has multiple meanings that range from dismantling the estab-
lished family order to compassion for families struggling for recogni-
tion.190 The plaintiffs in Perry v. Schwarzenegger, rather than just
presenting an abstract defense of the right to marry, attempted to
show the impact of the proposition on the specific plaintiffs in the
case and their children. The court summarized the testimony as
follows:

Katami and Stier testified about the effect Proposition 8 campaign
advertisements had on their well-being. Katami explained that he
was angry and upset at the idea that children needed to be pro-
tected from him. After watching a Proposition 8 campaign mes-
sage, . . . Katami stated that “it just demeans you. It just makes you
feel like people are putting efforts into discriminating against you.”
Stier, as the mother of four children, was especially disturbed at
the message that Proposition 8 had something to do with protect-
ing children. She felt the campaign messages were “used to sort of
try to educate people or convince people that there was a great evil
to be feared and that evil must be stopped and that evil is us, I
guess. . . . And the very notion that I could be part of what others

188. See, e.g., Murray, supra note 165, at 391–95 (describing the infrequent depiction of
gay and lesbian couples in advertisements); STEENLAND, FUTRELL & COOK, supra note 182,
at 8.

189. See, e.g., Lax & Phillips, supra note 34, at 383 (documenting the broad support for
anti-discrimination laws and civil rights protections). Indeed, even the Mormon Church,
which led the fight for Proposition 8, has felt compelled to discuss with its members the
“extraordinary pain” associated with the campaign); Holly Welker, The LDS Elder Marlin
Jensen’s Prop 8 ‘Apology’: We Need Clarification, HUFFINGTON POST (Sept. 27 ,2010, 12:14 PM),
http://www.huffingtonpost.com/holly-welker/elder-jensen-prop-8-apology_b_739609.
html.

190. For a particularly good examination of the family images underlying Proposition
8, see Murray, supra note 165, at 367 (emphasizing that the campaign for Proposition 8
used the idea of rights to present families opposed to same-sex marriage as the victims of
the extension of civil rights to gays and lesbians).
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need to protect their children from was just—it was more than up-
setting. It was sickening, truly. I felt sickened by that campaign.”191

This analysis constructs the campaign for the proposition as a per-
sonal attack on the plaintiffs, one that denies their status as full mem-
bers of the community.192

The Perry effort to capture the impact of Proposition 8 on identifi-
able and sympatric families had the potential to influence public as
well as judicial opinion. In the effort to influence the public, the most
significant decision may well be the one the Supreme Court has al-
ready issued, a 5-4 decision to prohibit televising the proceedings.193

3. Discredit the Opposition

Third, opposition to same-sex marriage has been part of a
broader conservative coalition that has energized religious participa-
tion in politics and strengthened support for conservative candidates.
To prevail on same-sex marriage may ultimately require rethinking
coalition politics, and that may be easier to do by focusing on opposi-
tion to the tactics underlying the campaign for Proposition 8 than by
concentrating attention solely on the same-sex marriage issue itself.
The Perry litigation has had some success in making the homophobia
underlying the campaign visible and discrediting the proffered secu-
lar justifications for opposing same-sex marriage.

Central to the success of conservative politics has been the efforts
to frame progressive politicians and policies in terms that marginalize
them.194 During the Proposition 8 campaign, the proponents suc-
ceeded in linking same-sex marriage to fears about the potential state
efforts to dismantle traditional notions of marriage.195 Melissa Murray
observes that the Yes on 8 campaign “joined the anxiety over state

191. Perry v. Schwarzenegger, 704 F. Supp. 2d 921, 938 (N.D. Cal. 2010) (citations
omitted).

192. Id.at 196–98, 1002–03. The decision in In re Marriages Cases had also found the
denial of same-sex marriage to be a mark of second-class citizenship. See In re Marriage
Cases, 183 P.3d 384, 443–44 (Cal. 2008).

193. Hollingsworth v. Perry, 130 S. Ct. 705 (2010).
194. See, e.g., George Lakoff, Framing the Dems: How Conservative Control Political Debate

and How Progressives Can Take It Back, AM. PROSPECT, August 31, 2003, at 32, available at
http://www.zephoria.org/lakoff/files/AP08p3235.pdf.

195. Frank Schubert & Jeff Flint, Passing Prop 8, CAMPAIGNS & ELECTIONS, http://www.
politicsmagazine.com/magazine-issues/february-2009/passing-prop-8 (last visited Jan. 14,
2011) (“One of the most important aspects of our behind-the-scenes work during this criti-
cal early period was to develop messages that would result in voters casting a Yes vote for
traditional marriage. To do so, we had to have messages that appealed to a much broader
audience than the forty percent or so of voters who made up our base. The dynamics of the
Proposition 8 campaign were unique. We were asking voters for a Yes vote to ban same-sex
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interference with individual and parental rights with the anxiety over
‘genderless’ marriage, suggesting the importance of the family—and
particularly, the traditional marital family—as a site for imparting gen-
der norms and values.”196 These efforts exacerbate the fears of tradi-
tionalists by linking same-sex marriage to positions at the opposite
end of the cultural spectrum.197

Proponents of same-sex marriage, in contrast, have been less suc-
cessful in linking their opponents to homophobia and, perhaps, as
critically, to a broader strain of intolerant, authoritarian views.198 Yet,
even those ambivalent about same-sex marriage may find, as Julie Sha-
piro has written, that “[t]o align oneself with the vitriolic forces of
anti-lesbian fundamentalism is unthinkable.”199 While supporters of
Proposition 8 tried to distance themselves from overt homophobia,200

the Perry plaintiffs sought to make the extreme elements in the cam-
paign more visible. The trial court, for example, reported that:

Proponent Hak-Shing William Tam testified about his role in the
Proposition 8 campaign. . . . Tam testified that he is the secretary
of the America Return to God Prayer Movement, which operates
the website “1man1woman.net.” Tr 1916:3–24. 1man1woman.net
encouraged voters to support Proposition 8 on grounds that homo-
sexuals are twelve times more likely to molest children, Tr
1919:3–1922:21, and because Proposition 8 will cause states one-by-
one to fall into Satan’s hands, Tr 1928:6–13. Tam identified
NARTH (the National Association for Research and Therapy of
Homosexuality) as the source of information about homosexuality,
because he “believe[s] in what they say.” Tr 1939:1–9. Tam identi-
fied “the internet” as the source of information connecting same-
sex marriage to polygamy and incest. Tr 1957:2–12. Protect Mar-
riage relied on Tam and, through Tam, used the website
1man1woman.net as part of the Protect Marriage Asian/Pacific Is-
lander outreach. Tr 1976:10–15; PX2599.201

marriage and restore traditional marriage. We strongly believed that a campaign in favor of
traditional marriage would not be enough to prevail.”).

196. Murray, supra note 165, at 367.
197. Indeed, the lesbian community itself has been split about same-sex marriage

partly because of the perception that marriage is intertwined with traditional gender roles.
See Paula L. Ettelbrick, Since When is Marriage a Path to Liberation?, in THE PRODUCTION OF

REALITY: ESSAYS AND READINGS IN SOCIAL PSYCHOLOGY 45 (1994); Shapiro, supra note 183, at
657–58, 665.

198. For an example of an argument linking different forms of outgroup bias to per-
sonality differences, see Clark Freshman, Whatever Happened To Anti-Semitism? How Social
Science Theories Identify Discrimination And Promote Coalitions Between “Different” Minorities, 85
CORNELL L. REV. 313, 359–409 (2000).

199. Shapiro, supra note 183, at 665.
200. Murray, supra note 165, at 367, 372.
201. Perry v. Schwarzenegger, 704 F. Supp. 2d 921, 937 (N.D. Cal. 2010).
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The political success of the anti-same-sex marriages campaigns has de-
pended on the ability to mobilize churches and to send culturally
coded messages to different groups.202 Making those messages visible
and discrediting the misinformation they spread is critical to coun-
tering the effect.

The larger issue may be the ability of fundamentalist and evangel-
ical church groups to mobilize opposition to same-sex rights precisely
because they attract like-minded followers. In the Arkansas adoption
campaign, for example, one observer explained that:

There is a different mindset in evangelical churches; people are
more of like mind. In mainstream churches, people cross political
views . . . [and you’re] not as likely to see ballot petitions . . . or
announcements from the pulpit. It’s not part of the culture. There
are people of all stripes theologically and politically in mainstream
churches, and there’s concern about how [political advocacy] will
be perceived. In an evangelical church, people are happy to discuss
[politics]. A pastor will say, “You will sign [this petition].”203

Fundamentalist churches tend to attract like-minded people, which
make their congregations easier to organize.204 Mainstream church
members are more diverse and more opposed to the church playing a
political role. The political science literature indicates that when a

202. See Donovan, Tolbert, Smith & Parry, supra note 131, at 5–8. For a discussion of
the role of the Mormon Church, for example, in financing the campaign, see for example
Hendrik Hertzberg, Eight is Enough, THE NEW YORKER, Dec. 1, 2008, at 27 (“Of the forty
million dollars spent on behalf of Prop. 8, some twenty million came from members or
organs of the Church of Jesus Christ of Latter-day Saints.”); Jesse McKinley & Kirk Johnson,
Mormons Tipped Scale in Ban on Gay Marriage, N.Y. TIMES, Nov. 15, 2008, at A1 (documenting
Mormon efforts on behalf of Proposition 8); Dan Savage, Anti-Family, Anti-Gay, N.Y. TIMES,
Nov. 12, 2008, at A31 (“The Mormon Church largely bankrolled Proposition 8.”). Freder-
ick Mark Gedicks observes further that:

Although the pro-8 coalition with which the church and its members were allied
employed consequentialist arguments against same-sex marriage, the church it-
self relied heavily on sectarian arguments drawn from LDS theology in support of
the Proposition. The church set up its own website in support of PROPOSITION 8,
entitled, “Preserving the Divine Institution of Marriage.” The church’s most de-
tailed written argument in support of PROPOSITION 8 began with the flat theologi-
cal claim that “[m]arriage is sacred, ordained of God,” and was immediately
followed by a condemnation of same-sex marriage based on a detailed demonstra-
tion of its inconsistency with core elements of LDS theology.

Gedicks, supra note 178, at 367 (footnote omitted).
203. See STEENLAND, FUTRELL & COOK, supra note 169, at 12 (footnote omitted). For a

similar analysis of the role of the Mormon Church in the Proposition 8 campaign, see Fred
Karger, 8: The Mormon Proposition Will Knock Your Socks Off, HUFFINGTON POST (October
20, 2009, 6:16 AM), http://www.huffingtonpost.com/fred-karger/8-the-mormon-proposi-
tion_b_326832.html, (reviewing a movie about the Mormon role in organizing the opposi-
tion to Proposition 8).

204. For an explanation of the greater cohesiveness of the Mormon Church, see
Gedicks supra note 178, at 364–68.
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like-minded group interacts only with similarly like-minded groups
the more extreme the views tend to become.205 As the Tan testimony
indicates, it is not difficult to find homophobic statements from those
associated with politically active fundamentalist churches or political
groups.206

The Perry litigation attempts to make the overt homophobia by
some of those involved in the campaign for Proposition 8 more appar-
ent and to link it to the impact on gay and lesbian families. The dis-
trict court findings further discredit the consequentialist arguments
that the opponents of same-sex marriage attempted to advance.207 In-
deed, the district court found that “the state advances nothing when it
adheres to the tradition of excluding same-sex couples from mar-
riage.”208 On appeal, therefore, the proponents of Proposition 8 have
reframed the case in terms of an appeal to authority and tradition—
the cornerstone of traditionalist cultural claims—but without the con-
nection to traditional family defense implicit in the Proposition 8
campaign itself.209

Litigation offers a way to alter the definition of what it is at stake
in same-sex marriage litigation. In part, this is because of its limita-
tions on the type of arguments that can be raised and the nature of
the evidence that can be introduced.210 The opponents have accord-
ingly attempted to characterize judicial decisions as ones “thwarting

205. See, e.g., Thomas J. Miles & Cass R. Sunstein, The New Legal Realism, 75 U. CHI. L.
REV. 831, 839 (2008).

206. See also Richard Piatt & Becky Bruce, Some Say Buttars has Gone Too Far with Anti-gay
Statements, KLS (Salt Lake City, Utah) (Feb. 18, 2009, 6:02 PM), http://www.ksl.com/?nid=
148&sid=5628917. Utah State Senator D. Chris Buttars, who compared gay people to radi-
cal Muslims and said gays represent the “greatest threat to America going down I know of
today.” Id. Buttars also characterized gays as engaged in “pig sex,” which triggered a human
rights complaint and his eventual ouster from his position as chair of Utah’s Senate Judici-
ary Committee. Id.

207. The trial court found, with respect to the principal expert witness for the defense,
that: “Blankenhorn’s opinions are not supported by reliable evidence or methodology and
Blankenhorn failed to consider evidence contrary to his view in presenting his testimony.
The court therefore finds the opinions of Blankenhorn to be unreliable and entitled to
essentially no weight.” Perry v. Schwarzenegger, 704 F. Supp. 2d 921, 950 (N.D. Cal. 2010).

208. In its conclusions of law, the trial court held that: “The evidence shows that the
state advances nothing when it adheres to the tradition of excluding same-sex couples
from marriage. Proponents’ asserted state interests in tradition are nothing more than
tautologies and do not amount to rational bases for Proposition 8.” Id. at 998.

209. See Murray, supra note 165, at 359 (on the effort to “valorize” traditional
marriage).

210. Gedicks, supra note 178, at 367–68. Gedicks’s articulation of the basis for “public
reason” offers a similar analysis outside the judicial context, distinguishing secular reason
from appeals to religious theology, for example.
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the will of the voters.”211 Ultimately, the broader campaign must be
linked to making homophobia unacceptable and to viewing marriage
in terms of the policies that actually affect young couples like Bristol
Palin and Levi Johnston.

Conclusion: Bristol Palin is Important for Reasons That Have
Nothing to do with Same-Sex Marriage

The family crisis is tied to a changing economy; yet that economy
is largely invisible in the moral-values debate. When Bristol Palin an-
nounced her recent reengagement to Levi Johnston and then almost
as quickly broke up again, one of the topics that arose was the fact that
Bristol’s accomplishments since the pregnancy have outpaced
Levi’s.212 She has graduated from high school while he has not, and
she has complained about his failure to secure a steady job to support
their son.213 The fact that a young man no longer offers a young wo-
man a financial foundation she cannot obtain on her own has far
more to do with the health of the traditional family than same-sex
marriage;214 yet, it somehow receives much less attention. With the
Great Recession, the country finally noticed that marriage ceremonies
fell to a 100-year low and the economy had something to do with it.215

In 2004, same-sex marriage served as a distraction—from the Iraq
war, the economy, and the ineptitude of the administration—and it
worked brilliantly. The entire moral-values agenda—with bans on
same-sex marriage, abstinence education, the repeal of abortion

211. Murray, supra note 165, at 365.
212. See, e.g., Poll: Alaskans Really Don’t Like Levi Johnston, POPEATER.COM (Sept. 7, 2010,

11:34 AM), http://www.popeater.com/2010/09/07/poll-alaska-levi-johnston/ (quoting
Bristol that Levi “needs to get his G.E.D.”) Bristol, in contrast, has her diploma. Bristol Palin
Graduates High School, HUFFINGTON POST (May 15, 2009, 5:12 AM), http://www.huffington
post.com/2009/05/15/bristol-palin-graduates-h_n_203849.html.

213. Josh Grossberg, Bristol Palin to ‘‘Erratic” Levi Johnston: Get a Job !, E! ONLINE, (Febru-
ary 11, 2010, 10:32 AM), http://www.eonline.com/uberblog/b166743_bristol_palin_er-
ratic_levi_johnston_get.html.

214. Gould and Paserman, for example, observe that:
. . . marriage rates decline with higher education, higher wages for women, and
demand shifts in favor of women; marriage rates increase with age, higher wages
for men and a higher ratio of men to women. Overall, the results show that wo-
men get married less when their labor market prospects improve (relative to
men), and they get married more when marriage market conditions improve and
when labor market prospects for men are relatively better.
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rights, and restrictions on divorce—is unlikely to bring back the
“traditional family” even if a majority of Americans actually wanted it.
Instead, these issues simply serve to keep anxiety about the American
family alive without doing anything to address the country’s real
needs.

A genuine family agenda would take the initiative in addressing
the country’s changing economic circumstances, starting with employ-
ment. A changing economy has dramatically increased the premium
for higher education, yet jobs have become harder to get; college has
become harder to pay for; and support for struggling families is wan-
ing, not increasing. As Paul Amato’s work underscores, the mismatch
between traditional gender roles and an economy that provides
greater opportunities for young women than young men fuels marital
unhappiness and divorce.216 The ability to marry and stay married is
thus increasingly a marker of class and education, and one that has a
significant impact on the next generation.217 The reaffirmation of
traditional attitudes toward marriage, to the extent that it encourages
early childbearing that derails education or women to expect that
their husbands will be able to support the family while their attentions
can be directly primarily toward childrearing, is a prescription for
frustration.218 Increasing family stability for the country as a whole ac-
cordingly requires rethinking the relationship between work and fam-
ily and the meaning of gender within a changing economy. In this
context, the Dobson claim that “the legalization of homosexual mar-
riage will quickly destroy the traditional family”219 simply serves to
mask the forces that in fact undermine young couples like Bristol and
Levi.

216. See supra sources cited in note 57, and accompanying text.
217. See McLanahan, supra note 27, at 612–13 (summarizing divergence by education).
218. See supra notes 52–53, and accompanying text.
219. See supra note 4.


