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Introduction

THERE IS A GROWING BODY of legal literature discussing the ex-
tent to which state recognition of same-sex marriages will burden the
religious liberty of individuals and faith-based institutions. Most schol-
ars recognize that some conflicts will arise. There is far less accord on
the magnitude of the problem and even less on the desirability of gov-
ernmental responses to mitigate this concern.

Legal commentators have taken a range of positions in this de-
bate. To some scholars opposed to same-sex marriage, the burdens on
religious liberty resulting from state recognition of same-sex marriages
are simply additional reasons why the legal recognition of such mar-
riages should be forcefully opposed.1 Other scholars argue that ac-
commodations for religious objectors to same-sex marriage are almost
always unjustified and are outweighed by the costs such accommoda-
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1. THOMAS M. MESSNER, SAME-SEX MARRIAGE AND THE THREAT TO RELIGIOUS LIBERTY

2 (2008), available at http://www.heritage.org/Research/Reports/2008/10/Same-Sex-
Marriage-and-the-Threat-to-Religious-Liberty (“Preserving marriage as a relationship be-
tween a man and woman is the most effective way to avoid the dangers to religious liberty
associated with granting legal recognition to same-sex unions.”); see also George W. Dent,
Jr., Civil Rights for Whom?: Gay Rights Versus Religious Freedom, 95 KY. L.J. 553 (2007); Roger
Severino, Or for Poorer? How Same-Sex Marriage Threatens Religious Liberty, 30 HARV. J.L. &
PUB. POL’Y 939 (2007).
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tions would impose on same-sex marital couples.2 The non-academic
rhetoric on this issue is often even more one-sided and extreme.3

A different cohort of scholars, and I include myself in this group,
have tried to argue for a middle-ground position, sometimes de-
scribed as a live and let live approach to the problem.4 These writers

2. See, e.g., Chai R. Feldblum, Moral Conflict and Conflicting Liberty, in SAME-SEX MAR-

RIAGE AND RELIGIOUS LIBERTY: EMERGING CONFLICTS 123, 152–55 (Douglas Laycock et al.
eds., 2008) [hereinafter EMERGING CONFLICTS]; Dean R. Broyles & Lorri L. Jean, A Gay-
Marriage Pandora’s Box?, L.A. TIMES, Oct. 27, 2008, http://www.latimes.com/news/opin-
ion/la-oew-broyles-jean27-2008oct27,0,7357456.story (quoting Chai Feldblum) (“[W]hen
push comes to shove and religious- and sexual-liberty conflict, ‘I’m having a hard time
coming up with any case in which religious liberty should win.’”); see also Shannon
Gilreath, Not a Moral Issue: Same-Sex Marriage and Religious Liberty, 2010 U. ILL. L. REV. 205,
218 (2010) (book review) (arguing that if demands for religious accommodations are ac-
cepted, “[t]he right to same-sex marriage . . . [would be] eviscerated, riddled with morals-
based conscience exceptions . . . .”); Ira C. Lupu & Robert W. Tuttle, Same-Sex Family Equal-
ity and Religious Freedom, 5 NW. J.L. & SOC. POL’Y 274 (2010) (supporting more accommoda-
tions than Feldblum but considering accommodations unjustified in many circumstances).

3. Political rhetoric on this issue often considers state recognition of same-sex mar-
riages and religious liberty to be essentially a zero-sum game that will result in decisive
victory or defeat for one side or the other. Opponents of same-sex marriage perceive the
gay and lesbian community and straight supporters of same-sex marriage as irrevocably
hostile to religion. Accordingly, they assume that no meaningful religious accommodations
will be granted if same-sex marriages are recognized. See Chai R. Feldblum, Moral Conflict
and Liberty: Gay Rights and Religion, 72 BROOK. L. REV. 61, 87 (2006) [hereinafter Feldblum,
Gay Rights and Religion] (explaining how for those who view homosexual acts as sinful or
harmful, or those who believe homosexual orientation is morally neutral, the debate about
same-sex marriage creates a zero-sum game, where “a gain for one side necessarily entails a
corresponding loss for the other”); Laura K. Klein, Rights Clash: How Conflicts Between Gay
Rights and Religious Freedoms Challenge the Legal System, 98 GEO. L.J. 505, 513–15 (2010)
(describing legal scholarship construing this conflict and others to be a zero-sum game);
Lupu & Tuttle, supra note 2, at 278 (describing how opponents of same-sex marriage have
argued that state recognition of same-sex marriage is “a zero-sum game” in which “[t]he
gains for same-sex families would come at the expense of religious communities”).

Proponents of marriage equality, operating under a similar zero-sum perspective,
often perceive concerns about religious liberty and demands for accommodation as noth-
ing more than a political ploy to mobilize opposition to same-sex marriages. They doubt
that any reasonable accommodations will placate opponents. Moreover, accommodations
impose costs on others. Groups that refused any meaningful accommodation of the liberty
and equality interests of the gay and lesbian community for so many years have no entitle-
ment to special consideration once their power has been displaced. See, e.g., Douglas Lay-
cock, Afterword, in EMERGING CONFLICTS, supra note 2, at 189, 190 [hereinafter Laycock,
Afterword] (noting that some gay rights activists construe the protection to be provided to
religious liberty “down to the vanishing point”); Gilreath, supra note 2, at 214 (perceiving
demands for religious accommodations from the perspective that “every hard-won escape
from the caste [in which gays and lesbians have been placed] is propagandized into an
attack on the liberty of the people who created the caste system and put you in it.”).

4. Several authors adopt a middle-ground position and explicitly use some form of
live and let live terminology to describe their stance. See, e.g., Laycock, Afterword, supra note
3, at 192; Robin Fretwell Wilson, Matters of Conscience: Lessons for Same-Sex Marriage from the
Healthcare Context, in EMERGING CONFLICTS, supra note 2, at 81 [hereinafter Wilson, Matters
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attempt to identify a working framework for providing accommoda-
tions to individuals and institutions that object to facilitating or recog-
nizing same-sex marriages on religious grounds. Their goal is to take
the legitimate needs and interests of both religious groups opposed to
same-sex marriages and the gay and lesbian community into account
in determining whether particular categories of accommodation
should be adopted. I applaud this objective. But I have serious misgiv-
ings about much of the commentary written to further it.

This article suggests an alternative middle-ground position. In
many ways, however, my contribution to this Symposium is more of a
rhetorical essay than the kind of doctrinal analysis typically published
in law reviews. In part, this is because there is a paucity of law and
cases on this subject.5 Once the issue of coercing clergy to officiate
over marriage ceremonies is taken off the table, as it should be,6
under the free exercise doctrine established in Employment Division v.
Smith,7 religious accommodations are pretty much a matter of legisla-
tive discretion. Discussions about the need for, or the legitimacy of,
such legislation are primarily political and normative. There is only
limited opportunity for conventional doctrinal analysis.

of Conscience]; Thomas C. Berg, What Same-Sex Marriage and Religious Liberty Claims Have in
Common, 5 NW. J.L. & SOC. POL’Y 206, 208, 226, 228 (2010) [hereinafter Berg, Common]; see
also Letter from Thomas C. Berg, et. al., to Sen. Paul A. Sarlo, New Jersey (Dec. 4, 2009)
[hereinafter Berg, Religious Liberty Letter], available at http://mirrorofjustice.blogs.com/
files/12-4-2009-nj-sarlo-ssm-letter-1.pdf (urging New Jersey to include religious-conscience
protections and providing a summary of claims likely to be brought against those who
conscientiously object to same-sex marriage).

5. The few cases and administrative actions that have been identified as illustrating
the burdens on religious liberty resulting from a state recognizing same-sex marriages have
been exhaustively addressed in the literature. See, e.g., Marc D. Stern, Same-Sex Marriage and
the Churches, in EMERGING CONFLICTS, supra note 2, at 1; Berg, Common, supra note 4, at
209–12; Lupu & Tuttle, supra note 2. I refer readers to these articles for extensive, but not
always consistent, commentary on these disputes. The discussion of the Ocean Grove
Camp Meeting Association dispute, in particular, is thoroughly and thoughtfully analyzed
in Lupu & Tuttle, supra note 2, at 279–82; see also Piero A. Tozzi, Whither Free Exercise:
Employment Division v. Smith and the Rebirth of State Constitutional Free Exercise Clause Juris-
prudence?, 48 J. CATH. LEGAL STUD. 269, 300 (2009) (noting the small number of cases that
test religious liberty with regards to same-sex marriage).

6. Marc Stern, who maintains that state recognition of same-sex marriage will result
in significant burdens on religious individuals and institutions in other respects, correctly
summarizes the position of legal scholars when he writes that “[n]o one seriously believes
that clergy will be forced, or even asked, to perform marriages that are anathema to them.”
Stern, supra note 5, at 1. Because of popular misconceptions on this issue, however, Chip
Lupu and Robert Tuttle do us all a valuable service by carefully and persuasively explaining
why any state regulation requiring clergy to officiate over marriages prohibited by their
faith would be struck down as unconstitutional. Lupu & Tuttle, supra note 2, at 282–86.

7. Emp’t Div. v. Smith, 494 U.S. 872 (1990).
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More importantly, my reason for adopting an essay format for
this piece is that my dissatisfaction with existing middle-ground com-
mentary not only relates to the substantive conclusions of other au-
thors but also to the tone and tenor of their arguments. Most of the
middle-ground commentary I have read has been written by scholars
who strongly support religious liberty either as a constitutional man-
date or as a basis for statutory accommodation. Their articles attempt
to explain why religious accommodations in this context are necessary
and deserve to be adopted.8

I assume that at least one important audience for these articles is
readers who support states recognizing same-sex marriages. It seems
obvious, at least to me, that writers need not work very hard to con-
vince religious objectors to same-sex marriage that their interests in
not facilitating or validating such marriages should be accommo-
dated. At most, religious objectors to same-sex marriage may need to
be convinced that the scope of accommodations they seek must be
limited to some extent. But surely the audience that will be most skep-
tical of the need for, and legitimacy of, significant accommodations,
will be those who will bear the cost of accommodations—same-sex
couples and their families and supporters. This is the side of the same-
sex marriage debate that has to be persuaded of the merits of relig-
ious accommodations.

In my judgment, most of the commentary supporting accommo-
dations for religious objectors to same-sex marriage will be unconvinc-
ing and unpersuasive to that audience.

One of my goals in writing this essay is to attempt to present the
middle-ground position more effectively. I think there are arguments
supporting religious accommodations that are more persuasive to pro-
ponents of same-sex marriage than those that have been offered so
far. At a minimum, commentators supporting accommodations have
to demonstrate that they are willing to take the needs and interests of
the gay and lesbian community into account as well as the religious
liberty interests of faiths opposing same-sex marriages. I hope to do
that in this essay. With respect, I do not believe the other commentary
I have read persuasively accomplishes that objective.9

Of course, my essay will have little value if it substantially under-
states the need for, and the importance of, religious accommodations
in an effort to make the availability of any accommodations more

8. See articles cited supra note 4.
9. See articles cited supra note 4.
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palatable. Thus, my goal is to critically evaluate claims for religious
accommodations in a way that fairly recognizes the interests of those
seeking such accommodations and explains my support for a range of
accommodations in a way that might be persuasive to those who will
bear their cost.

I do not know whether it is possible to be entirely even-handed in
discussing this issue, but I can say something about the perspective I
bring to this enterprise. I am unequivocally committed to the moral
necessity of states recognizing same-sex marriages, but I have also
spent much of my professional life writing about, and advocating for,
the rigorous protection of religious freedom. That foundation may
not make my arguments persuasive to anyone. But it ought to be a
credible place to begin the discussion of a middle ground in this often
heated and hurtful debate.

I. The Normative Foundation for Accommodating Religious
Objections to Same-Sex Marriages

A. Distinguishing Political Compromise from Normative
Justifications

There is a political rationale for accepting some significant ac-
commodation of religious objectors to same-sex marriages that has
persuasive force—at least as an abstract argument. Proponents of
same-sex marriage should recognize that religious liberty arguments
are being employed as a reason for denying same-sex couples the
right to marry. Clearly stated commitments to religious accommoda-
tions would preemptively neutralize these arguments.

A comparable political argument can be presented to opponents
of same-sex marriage. While opponents of same-sex marriage have
achieved victories in the legislature and at the ballot box in most states
in recent years, future cultural demographics on this issue are far
from favorable. Young people differ dramatically from their elders in
their willingness to accept same-sex marriages.10 Concessions on same-

10. See Adam Nagourney, Same-Sex Marriage Holds Peril for GOP, N.Y. TIMES, Apr. 28,
2009, available at http://www.nytimes.com/2009/04/29/us/politics/29memo.html?_r=1&
scp=10&sq=demographics%20of%20gay%20rights%20issues&st=cse (reporting polls show-
ing that 57% of respondents under 40 supported same-sex marriage, compared to 31% of
respondents over 40); David Masci, Public Opinion on Gay Marriage: Opponents Consistently
Outnumber Supporters, PEW FORUM ON RELIGION & PUB. LIFE (July 9, 2009), http://
pewforum.org/Gay-Marriage-and-Homosexuality/Public-Opinion-on-Gay-Marriage-Oppo-
nents-Consistently-Outnumber-Supporters.aspx (finding opponents of same-sex marriage
outnumber supporters by the widest margin among older people, with those over age 65
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sex marriage rights in return for religious accommodations should be
offered now. There will be far less incentive to consider such accom-
modations on the part of proponents of same-sex marriage when the
political tide has turned.

While I understand and appreciate these political arguments, I
believe their utility is limited. The political case for religious accom-
modations is grounded on power relationships. These arguments
would be most persuasive in a jurisdiction with a roughly equal power
relationship between the two sides of the same-sex marriage debate.
In that circumstance, it might be advantageous to both sides to forge
some kind of meaningful compromise. But these situations may be the
exception rather than the rule. In most jurisdictions where opponents
of same-sex marriage have been successful, there seems to be little
support for softening the majority’s position in exchange for even
broadly stated religious accommodations. Similarly, in the few jurisdic-
tions where same-sex couples receive state recognition for their mar-
riages, there is often no political imperative for accommodating
religious groups whose long standing opposition to same-sex marriage
has finally been overcome.11 Put simply, in jurisdictions where the
power relationships between the two sides are decidedly unequal,
there seems to be little evidence that the more powerful side is inter-
ested in a compromise.

Also, it is difficult to measure the political impact of granting re-
ligious accommodations—particularly with regard to ballot measures.
It is hard to predict how and whether writing particular religious ac-
commodations into legislation would significantly alter the popular
vote when same-sex marriage issues are placed on the ballot. Indeed,
the history of how accommodation issues have played out in same-sex
marriage campaigns and debate has not been auspicious.

Opponents of same-sex marriage have argued with considerable
effect during initiative campaigns that state recognition of such mar-
riages will subject churches to legal sanction if clergy refuse to offici-
ate over same-sex marriage ceremonies.12 Responses by constitutional

opposing gay marriage by a margin of 64% to 24%, whereas only 45% of those under 30
are opposed to same-sex marriage).

11. See generally Laycock, Afterword, supra note 3, at 196 (noting that “[e]xisting gay-
rights legislation often includes no religious exemption at all apart from background rights
under state and federal constitutions . . . .”).

12. See, e.g., Laurie Goodstein, A Line in the Sand for Same-Sex Marriage Foes, N.Y. TIMES,
Oct. 26, 2008, http://www.nytimes.com/2008/10/27/us/27right.html (noting that “[i]n
television advertisements, rallies, highway billboards, sermons and phone banks, support-
ers of Proposition 8 are warning that if it does not pass, churches that refuse to marry
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scholars and others—that such contentions lacked merit because the
Constitution protects clergy and congregations from being coerced
into performing ceremonies prohibited by their faith13—were often
ignored or cast aside. Certainly, they did not appear to sway the tenor
of public debate.

Given this reality, it is hardly surprising that proponents of same-
sex marriage and others have attempted to allay these concerns by
accepting or promoting legislation explicitly prohibiting the coerced
officiating of same-sex marriage ceremonies.14 Those accommoda-
tions, however, have often been cavalierly dismissed as meaningless
and unnecessary by some legal scholars and political activists on the
grounds that they are redundant to the protection provided to clergy

same-sex couples will be sued and lose their tax-exempt status.”); Roger Severino, Op-Ed,
Legalizing Gay Marriage Will Spark Lawsuits Against Churches, WASH. EXAMINER, Apr. 7, 2008,
http://washingtonexaminer.com/node/353806 (“[C]hanging the definition of marriage
opens the door to a flood of lawsuits against dissenting religious institutions . . . [R]eligious
institutions that refuse to recognize a new state-imposed definition could be stripped of
access to government programs, have their tax exemption denied and even lose the ability
to solemnize civil marriages.”); Martin Wisckol, Gay Marriage Advocates Bristle at Religion’s
Role in Prop. 8 Win, ORANGE COUNTY REG., Dec. 5, 2008, http://www.ocregister.com/news/
religious-190774-church-campaign.html (explaining that many supporters of Proposition 8
expressed the concern that if same-sex marriage were recognized under law “all churches
would be forced by the state to perform gay marriages whether they liked it or not”).

13. During the campaign over Proposition 8, fifty-nine constitutional law professors
from fourteen California law schools signed a statement affirming that the Constitution
protects a religious organization’s decision about whether to solemnize or recognize partic-
ular marriages. See Michael Gardner, Law Professors Enter Prop. 8 Fray on Church’s Tax-Exempt
Status, SAN DIEGO UNION-TRIBUNE, Oct. 30, 2008, http://legacy.signonsandiego.com/
news/politics/20081030-9999-1n30exempt.html.

14. Conn. Gen. Stat. § 46b-22b (2010) (“No member of the clergy authorized to join
persons in marriage pursuant to section 46b-22 shall be required to solemnize any mar-
riage in violation of his or her right to the free exercise of religion guaranteed by the first
amendment to the U.S. Constitution or section 3 of article first of the Constitution of the
state.”); D.C. CODE § 46-406(c) (2010) (“No priest, imam, rabbi, minister, or other official
of any religious society who is authorized to solemnize or celebrate marriages shall be
required to solemnize or celebrate any marriage.”); VT. STAT. ANN. tit. 18, § 5144(b)
(2010) (“[D]oes not require a member of the clergy authorized to solemnize a mar-
riage . . . to solemnize any marriage, and any refusal to do so shall not create any civil claim
or cause of action.”); ME. REV. STAT. ANN. tit. 19-A, § 655 (2009) (repealed 2009) (“A per-
son authorized to join persons in marriage and who fails or refuses to join persons in
marriage is not subject to any fine or other penalty for such failure or refusal.”); Cal. S.B.
906, § 2(a), 2009–10 Reg. Sess. (Cal. 2010) (vetoed by governor after approval by legisla-
ture) (“A priest, minister, rabbi, or authorized person of any religious denomination . . .
shall [not] be required to solemnize a marriage that is contrary to the tenets of his, her, or
its faith. Any refusal to solemnize a marriage under this subdivision shall not affect the tax
exempt status of any entity.”).
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and houses of worship by the First Amendment.15 I do not dispute the
conclusion that these accommodations are almost certainly unneces-
sary and redundant to constitutional doctrine in this area. But given
the way that the coerced officiating issue has been misused in political
campaigns, the rejection of this accommodation as largely meaning-
less feeds the perception that arguments about religious accommoda-
tion are nothing more than political gamesmanship. Proponents of
same-sex marriage conclude that there is little point in responding
positively to accommodation demands because any accommodation
granted will be belittled and result in new demands for additional
accommodations.16

In any case, whatever the ultimate value of political compromises
may be, the focus of this essay is on normative concerns rather than
political matters. As a political matter, religious accommodations are a
cost that proponents of the right of same-sex couples to marry may
have to incur in order to achieve their goals. As such, accommoda-
tions are grudgingly accepted only when it is necessary to do so. I
argue that religious accommodations should be accepted, because
they are justified under a vision of personal autonomy and integrity
that deserves support from both religious groups and the gay and les-
bian community. Indeed, until more progress is made on developing
a shared commitment to respect for differences, the prospect of politi-
cal compromise on this issue will be more of an aspiration than a real-
istic goal.

B. The Problem of Past, Present, and Future Burdens: The
Rhetorical Threshold for Arguing in Favor of Religious
Accommodations for Objectors to Same-Sex
Marriage

There is a comparative justice asymmetry in any discussion of ac-
commodating religious objectors to same-sex marriage that cannot be

15. Robin Wilson, The Flip Side of Same Sex Marriage, L.A. TIMES, May 3, 2009, http://
articles.latimes.com/2009/may/03/opinion/oe-wilson3 (suggesting that New Hampshire’s
same-sex marriage law provides “meaningless protections” to religious freedoms because
protections offered fall under preexisting first amendment protections); see also Berg, Re-
ligious Liberty Letter, supra note 4, at 11 (belittling protection against “forced officiating”
as unnecessary and “a distraction from real situations where religious conscience is at
risk”).

16. I do not suggest that commentators supporting accommodations have to assign
greater value to legislative prohibitions against coercive officiating than these provisions
deserve. But they do have to discuss this issue in context if their arguments are to be
credible.
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avoided. For the most part, the burdens on religious liberty that may
result from states recognizing same-sex marriage17 do not yet exist. At
best they are prospective,18 at worst speculative.19 There is no uncer-
tainty, however, about the invidious, oppressive treatment gays and

17. See supra note 4 and accompanying text.
18. See, e.g., Berg, Common, supra note 4, at 212 (conceding that “same-sex marriage

may not have yet produced a measurable increase in conflicts” between gay rights and
religious liberty and “that the total number of cases between religious objectors and same-
sex couples [even outside of marriage] has not been huge”).

19. See, e.g., Wilson, Matters of Conscience, supra note 4, at 89 (explaining that “although
a church’s or religious organization’s risk of losing its Sec. 501(c)(3) characterization may
be remote, it cannot be ignored.”); Maggie Gallagher, Banned in Boston: The Coming Conflict
Between Same-Sex Marriage and Religious Liberty, WKLY. STANDARD, May 15, 2006, http://www.
weekly]standard.com/Content/Public/Articles/000/000/012/191kgwgh.asp (suggesting
that “[e]ven a slight risk of anything so damaging as the loss of tax-exempt status will
persuade many such groups to at least mute their marriage theology.”).

Some predictions of the impact of same-sex marriage and gay rights legislation on
religious liberty extend beyond what can be even reasonably described as speculative.
There are some limited circumstances involving, for example, public employees and stu-
dent speech in public schools where speech condemning same-sex marriage (as well as
speech on an almost limitless list of other subjects) will receive less than rigorous protec-
tion. See, e.g., Stern, supra note 5, at 7–19 (describing some of these situations). However,
there is no constitutional foundation for arguing that civil rights protection for gays and
lesbians and same-sex couples will result in clergy or religious people being punished for
expressing alleged “hate” speech in churches or the public square as some commentary
suggests. See, e.g., Fredric J. Bold, Jr., Note, Vows to Collide: The Burgeoning Conflict Between
Religious Institutions and Same-Sex Marriage Antidiscrimination Laws, 158 U. PA. L. REV. 179,
199 (2009) (asserting the “prospect of ‘hate speech’ laws . . . prevent[ing] or at least
chill[ing] an organization from expressing . . . theological arguments against same-sex
marriage”).

It is particularly disingenuous to raise such concerns without describing the constitu-
tional case law in this area that renders any such possibility so implausible. In Virginia v.
Black, 538 U.S. 343 (2003), the U.S. Supreme Court had to struggle to uphold a law prohib-
iting cross burning, a notoriously racist symbol associated with brutal acts of violence. It
only did so in the context of the law being limited to threats, an accepted category of
unprotected speech, and because the law satisfied a narrow and convoluted exception to
the holding of R.A.V. v. City of St. Paul, 505 U.S. 377 (1992)—a decision which effectively
precludes the prohibition or prosecution of hate speech in most circumstances, even when
the speech at issue would be otherwise unprotected. Indeed, a line of authority extending
over decades demonstrates the protection that hate speech or religious speech critical of
others receives under accepted first amendment doctrine. See, e.g., Snyder v. Phelps, 2011
WL 709517; Terminiello v. Chicago, 337 U.S. 1 (1949); Cantwell v. Conn., 310 U.S. 296
(1940); Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200 (3d Cir. 2001); Collin v. Smith, 578
F.2d 1197 (7th Cir. 1978). The fact that hate speech laws have been applied to religious
commentary in other countries lacking a comparable constitutional commitment to free-
dom of speech has no bearing on U.S. law.

Still other comments speak for themselves as to their plausibility, see, e.g., Mary Ann
Glendon, For Better or for Worse?, WALL ST. J., Feb. 25, 2004, at A14, arguing that “[g]ay-
marriage proponents use the language of openness, tolerance, and diversity, yet one fore-
seeable effect of their success will be to usher in an era of intolerance and discrimination
the likes of which we have rarely seen before.”
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lesbians have suffered in the not so recent past in our society. Nor is
there any doubt about the unequal treatment and material disadvan-
tages that same-sex couples experience today as a consequence of dis-
criminatory state and federal legislation.20 Put frankly, the worst-case
scenario for religious individuals and institutions that proponents of
same-sex marriage can realistically imagine pales in significance to the
burdens imposed on the gay and lesbian community historically and
even today.

This does not mean that concerns about the impact of state rec-
ognition of same-sex marriage on the liberty of religious individuals
and institutions are misplaced. Law changes to reflect changing social
attitudes. The force of the liberty and equality arguments supporting
state recognition of same-sex marriages is too powerful to be continu-
ally rejected. Eventually, additional states are going to recognize same-
sex marriages. That recognition of same-sex marriages will have some
significant impact on the religious liberty of some individuals and
faith-based institutions. Claims for religious accommodation in the fu-
ture will not lack substance.21

Acknowledging the past and current burdens imposed on gays
and lesbians does not undermine the case for religious accommoda-
tions. Unfairness and injustice in the past does not legitimate the bur-
dening of important liberty values in the future. But new slates cannot
be written until prior burdens and hardships are recognized. Discus-
sions of religious accommodations have to be more cognizant of the

20. Chai R. Feldblum, Symposium, Gay Is Good: The Moral Case for Marriage Equality and
More, 17 YALE J.L. & FEMINISM 139, 145 n.16 (2005) (citing David L. Chambers, What If? The
Legal Consequences of Marriage and the Legal Needs of Lesbian and Gay Male Couples, 95 MICH. L.
REV. 447, 452–85 (1996)) (discussing the myriad benefits available to heterosexual couples
and the concomitant denial of those benefits to similarly situated gay couples including
access to health care and medical decision making for partners and children, parenting
and immigration rights, inheritance, taxation, Social Security and other government bene-
fits); Evan Wolfson, Introduction: Marriage, Equality and America: Committed Couples, Committed
Lives, 13 WIDENER L.J. 691, 693 (2004); see also Jane E. Cross, et al., Families Redefined: Kin-
ship Groups that Deserve Benefits, 78 MISS. L.J. 791, 797–99 (2009) (listing statutory benefits
available to opposite-sex married couples); Letter from Douglas Holtz-Eakin, Dir., Cong.
Budget Office, to U.S. Representative Steve Chabot, Chairman, Subcomm. on the Constitu-
tion and Comm. on the Judiciary (June 21, 2004), available at http://www.cbo.gov/
ftpdocs/55xx/doc5559/06-21-SameSexMarriage.pdf (noting 1,138 statutory provisions “in
which marital status is a factor in determining or receiving ‘benefits, rights, and privi-
leges,’” and discussing disadvantages faced by same-sex couples compared to opposite-sex
couples under these provisions).

21. See Laycock, Afterword, supra note 3; Wilson, Matters of Conscience, supra note 4;
Berg, Common, supra note 4; Berg, Religious Liberty Letter, supra note 4.
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extent of discrimination that has been directed at those who are now
being asked to accommodate the needs of others.

C. The Common Ground Underlying Religious Liberty and the
Right of Gay and Lesbian Couples to Marry

A strong normative case can be made for accommodating relig-
ious objectors to same-sex marriage in some circumstances. There are
also powerful arguments for denying the propriety of such accommo-
dations, however. A persuasive discussion of the reasons for granting
accommodations should acknowledge these arguments and demon-
strate why they are mistaken or, alternatively, why they are outweighed
by competing considerations.

In practice, however, there are serious barriers to this kind of a
discussion. This is not an easy area of law to write about. The debate
underlying religious accommodation questions, in relation to the con-
flict about same-sex marriage in our society, invokes intensely passion-
ate emotions from the opposing sides.22 Even more problematically,
some significant part of the emotional undercurrent of this contro-
versy is grounded on suspicion and fear of the motives of the oppos-
ing sides.23 I take it as a given that persuasive argument requires
identifying some mutually acceptable common ground between the
participants in a discussion. In debates on same-sex marriage and ac-
commodations for religious objectors to same-sex marriage, the com-
mon ground often seems hard to find and too small to stand on.

The situation may not be as dire as it sometimes appears to be,
however.24 The common ground is far broader than is typically recog-
nized by the competing sides in the same-sex marriage debate. In-
deed, there are striking parallels between autonomy and equality

22. Given my commitment to gay and lesbian rights and to religious liberty, this issue
raises internal conflicts that I have had to struggle to resolve. Accordingly, the solution I
propose has a personal ethical dimension to it as well as public policy basis. See infra notes
90–110 and accompanying text. I will not argue to gay and lesbian couples that they should
bear the cost of religious accommodations in the name of religious liberty unless I can say
that I am willing for my family to incur similar costs for the same reason.

23. See, e.g., Laycock, Afterword, supra note 3, at 191 (noting that in the same-sex mar-
riage controversy “[e]ach side sees the other as a genuine threat to its values and to its own
liberty”); Stern, supra note 5, at 28 (explaining that “[w]hen each side thinks that the effort
is not about the resolution between a localized conflict but a skirmish in a take-no-prison-
ers war, it is hard to expect either side to allow the other any victories.”).

24. See Laycock, Afterword, supra note 3, at 189–92 (describing the anthology he
helped to edit as “a depressing book” because the articles in it suggest how difficult it will
be to marshal support for reasonable accommodations that balance the legitimate interests
of gays and lesbians and religious objectors to same-sex marriage).
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rights, which are grounded in sexual orientation and intimacy, and
autonomy and equality rights, which are grounded in religious iden-
tity, belief, and practice. Put simply, both religious liberty and the
right of same-sex couples to marry share a common constitutional and
normative foundation: a commitment to personal autonomy, authen-
ticity in conduct, and relational responsibilities.

Accepting religious accommodations, therefore, serves utilitarian
as well as deontological values. Doing so is not only the right thing to
do; it also reinforces that common foundation—our cultural and con-
stitutional commitment to personal and associational autonomy. In
that sense, accepting religious accommodations protects more than
religious liberty. Demonstrating the universality of that foundation—
even when it is against self-interest—strengthens the argument for
recognizing the right of same-sex couples to marry.25 It reaffirms our
collective understanding that one of the most effective ways to protect
one’s own autonomy rights is to recognize the autonomy rights of
others.26

The common foundation underlying both religious liberty and
the right to marry can be described and defended from a variety of
perspectives. First, both rights reflect a commitment to personal au-
tonomy, the right to live one’s life in a way that authentically expresses
one’s identity. Religious liberty “is part of the basic autonomy of iden-
tity and self-creation which we preserve from state manipulation, not
because of its utility to social organization, but because of its impor-
tance to the human condition.”27 Other commentators have justified
religious liberty using a similar analysis.28

25. See id. at 189 (explaining that “religious minorities and sexual minorities could
easily be on the same side . . . [because] they make essentially parallel and mutually rein-
forcing claims against the larger society.”).

26. Alan Brownstein, Coexistent Rights: Same-Sex Marriage and Religious Liberty Coexistent
Rights, LIBERTY, May/June 2009, at 9, available at http://www.libertymagazine.org/index.
php?id=64. Professor Laycock expresses a similar argument when he writes that: “[c]laims
to liberty by religious traditionalists would be more credible, and quite possibly more per-
suasive, if they did not devote so much of their energy to restricting the liberty of others.”
Laycock, Afterword, supra note 3, at 194.

27. Alan E. Brownstein, Harmonizing the Heavenly and Earthly Spheres: The Fragmentation
and Synthesis of Religion, Equality, and Speech in the Constitution, 51 OHIO ST. L.J. 89, 95 (1990)
[hereinafter Brownstein, Harmonizing].

28. See, e.g., JOHN WITTE JR., RELIGION AND THE AMERICAN CONSTITUTIONAL EXPERI-

MENT ESSENTIAL RIGHTS AND LIBERTIES 39 (2000) (explaining that “for most founders, lib-
erty of conscience protected voluntarism—’the unalienable right to private judgment in
matters of religion,’ the unencumbered ability to choose and to change one’s religious
beliefs and adherences”); Ira C. Lupu, Free Exercise Exemption and Religious Institutions: The
Case of Employment Discrimination, 67 B.U. L. REV. 391, 422 (1987) [hereinafter Lupu, Free
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The right of same-sex couples to marry shares a similar founda-
tion. As Justice Blackmun explained: “sexual intimacy is ‘a sensitive,
key relationship of human existence, central to family life, community
welfare and the development of human personality.’”29 The right to
marry, in establishing access to a social institution in which responsi-
ble sexual intimacy may take place, reflects the importance of this re-
lationship to individual autonomy and identity.30

For devoutly religious persons, religion is a core aspect of their
identity.31 It is a fixed part of who they are. Religion “represent[s] the
basic truths by which [devout] persons order their lives and their
place in the world.”32 Similarly, sexual orientation may be a fixed part
of a gay or lesbian person’s identity.33 Just as it is unrealistic, useless,

Exercise] (“Rights of free exercise are quintessentially rights of autonomy.”); Kenneth L.
Karst, Paths to Belonging: The Constitution and Cultural Identity, 64 N.C. L. REV. 303, 357
(1986) (“[A]t the substantive core of both the establishment clause and the free exercise
clause lies the individual’s religious liberty . . . that liberty includes the freedom to develop,
maintain, or modify a religious identity.”).

29. Bowers v. Hardwick, 478 U.S. 186, 205 (1986) (Blackmun, J., dissenting) (quoting
Paris Adult Theatre I v. Slaton, 413 U.S. 49, 63 (1973)).

30. See Varnum v. Brien, 763 N.W.2d 862, 883 (Iowa 2009) (“[O]fficial recognition of
[same-sex couples’] status provides an institutional basis for defining their fundamental
relational rights and responsibilities, just as it does for heterosexual couples.”); In re Mar-
riage Cases, 183 P.3d 384, 399 (Cal. 2008) (discussing constitutional right to marry as “ba-
sic substantive legal rights . . . so integral to an individual’s liberty and personal autonomy
that they may not be eliminated or abrogated by the Legislature . . .”).

31. See BETTE NOVIT EVANS, INTERPRETING THE FREE EXERCISE OF RELIGION 170 (1997)
(“[R]eligious identity is not just an outgrowth of religion, it is essential for the very exis-
tence of religion . . . [T]he protection of religion—belief or practice—is simply not com-
prehensible without the protection of religious identity. Identity . . . is prior to both belief
and practice: it creates both, even while it is created by both.”).

32. Alan Brownstein, Justifying Free Exercise Rights, 1 U. ST. THOMAS L.J. 504, 516–17
(2003); see also Douglas Laycock, Religious Liberty as Liberty, 7 J. CONTEMP. LEGAL ISSUES 313,
317 (1996) (describing “extraordinary importance” of religion to devout believers); Lupu,
Free Exercise, supra note 28, at 422 (“The right of religious liberty embraced by the [free
exercise] clause protects interests in making and maintaining spiritual commitments, and
in living in accord with one’s deepest presuppositions about humankind and nature.”).

33. See, e.g., Berg, Common, supra note 4, at 213 (noting that “a crucial step for the
courts that have found a right to same-sex marriage has been the assertion that compre-
hensive intimate relationships between two partners, opposite-sex or same-sex, are central
to people’s personal identity”). The statement in the text and the language in judicial
opinions recognizing the right of same-sex couples to marry, oversimplify necessarily the
nature of human sexuality and its place in people’s lives. Sex and sexual orientation do not
play the same role in the lives of every person. See generally Janet E. Halley, Sexual Orientation
and the Politics of Biology: A Critique of the Arguments from Immutability, 46 STAN. L. REV. 503
(1994) (arguing that sexual orientation is not biologically determined but is relative and
acquires meaning through the social and political activities of the individual). There are
variations and continuums of sexuality and sexual orientation just as there are variations
and continuums of religiosity. The term “devoutly religious” meaningfully describes an
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and oppressive to insist as a matter of social policy that gays and lesbi-
ans should just stop being gay, it is equally unacceptable to insist that
devoutly religious persons should just stop obeying the dictates of
their faith.34

Also, religion and sexual orientation both have a merged identity
and conduct dimension to them. It makes no sense to tell devout
Catholics, for example, that they are protected as to their identity but
are prohibited from practicing Catholicism. It is similarly senseless to
protect gays and lesbians from discrimination based on their sexual
orientation while prohibiting their right to sexual intimacy and mar-
riage.35 Neither gays and lesbians nor religious individuals can reason-
ably be asked to change who they are or to separate their conduct
from their identity. Religion is no more an easily discarded lifestyle
than is the expression of one’s orientation toward sexual intimacy and
association.36

individual for whom religion is a core aspect of their identity. I am not sure what term to
use to capture the same idea for sexual orientation.

34. Stephen Carter forcefully describes the attitude that religious beliefs can be easily
tossed aside:

If you can’t take your exam because of a Holy Day, get a new Holy Day! If the
government decides to destroy your sacred lands, just make some other lands
sacred! If you must go to work on your Sabbath, it’s no big deal. It’s just a day off!
Pick a different one! If you can’t have a blood transfusion because you think God
forbids it, no problem! Get a new God!

STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: HOW AMERICAN LAW AND POLITICS TRIVIAL-

IZE RELIGIOUS DEVOTION 14–15 (1993).
Of course, people can lose their faith and change their religious beliefs. They can fall

into or out of love and elect to marry or not to marry or to continue or end a marital
relationship. When these decisions are internally driven they reflect the reality that human
beings may change their identity in important respects over time. When those decisions
are coerced by the state, however, they represent a fundamental intrusion into personal
identity and an oppressive constraint on personal liberty. See Alan E. Brownstein, The Right
Not to Be John Garvey, 83 CORNELL L. REV. 767, 783–90 (1998); Brownstein, Justifying Free
Exercise Rights, supra note 32, at 516–17.

35. As Chai Feldblum argues, “gay people—of all individuals—should recognize the
injustice of forcing a person to disaggregate belief or identity from practice. For years, gay
people have been told by some entities that they should separate their status from their
conduct.” Feldblum, Moral Conflict and Conflicting Liberties, supra note 2, at 142.

36. Professor Berg expresses a similar position with considerable force and elo-
quence. He writes:

[B]oth same-sex couples and religious objectors argue that certain conduct is fun-
damental to their identity, and that they should be able to engage in it free from
unnecessary state interference or discouragement. For same-sex couples, the con-
duct in question is to join personal commitment and fidelity to sexual expres-
sion—a multi-faceted intimate relation—in a way consistent with one’s sexual
orientation. For religious believers, the conduct is to live and act consistently with
the demands made by the being that made us and holds the whole world
together.
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In addition, religious belief and practice and sexual orientation,
intimacy, and marriage are intrinsically relational. In Judge John Noo-
nan’s words: “[R]eligion is a relationship to God; God is not a cate-
gory; and categorization misses the living communication between
believer and God that is at the heart of the matter.”37 Religion is also
relational in that it typically involves a group of individuals continually
building a narrative—a “vision of itself, of what its members aspire to
be both individually and communally”38—that consists “of the inten-
tions, commitments, beliefs, settings, images, and stories relating to
the group.”39 The relational nature of intimacy and marriage needs
no explanation or defense.

Moreover, both of these kinds of relationships are the source of
duties and responsibilities. Also, they are both intended to express the
seriousness of mutual commitments. Religious people want to have
the liberty to fulfill the responsibilities that arise out of their relation-
ship with G-d.40 Religious practice and assembly allows them to ex-
press their commitment to G-d and to co-religionists.41 Same-sex
couples want to marry to express their commitment to the person with
whom they want to share their lives and to fulfill the responsibilities
that arise out of this relationship.42

Even the arguments against protecting religious liberty and
against recognizing the right of same-sex couples to marry have used
the same slippery slope analogies to make their case. It is tiresome to

Berg, Common, supra note 4, at 212.
37. JOHN T. NOONAN, JR., THE LUSTRE OF OUR COUNTRY: THE AMERICAN EXPERIENCE OF

RELIGIOUS FREEDOM 2 (1998); see also Brownstein, Justifying Free Exercise Rights, supra note 32,
at 518–19 (citing other passages from Noonan’s book that express similar sentiments).

38. Frederick Mark Gedicks, Toward a Constitutional Jurisprudence of Religious Group
Rights, 1989 WIS. L. REV. 99, 108; see also Bold, supra note 19 (noting relational nature of
religion). See generally ROBERT D. PUTNAM, BOWLING ALONE: THE COLLAPSE AND REVIVAL OF

THE AMERICAN COMMUNITY (2000).
39. Gedicks, supra note 38, at 108.
40. Brownstein, Justifying Free Exercise Rights, supra note 32, at 518–23.
41. Id.
42. See, e.g., M.V. LEE BADGETT, WHEN GAY PEOPLE GET MARRIED: WHAT HAPPENS

WHEN SOCIETIES LEGALIZE SAME-SEX MARRIAGE 29–31, 89 (2009) (describing that in his
studies in the Netherlands, one of the primary reasons that same-sex couples decide to
marry is “to express a commitment to [their] relationship and an intention to stay to-
gether”); Dale Carpenter, A Traditionalist Case for Gay Marriage, 50 S. TEX. L. REV. 93, 97
(2008) (discussing the legal and care giving benefits of marriage and that “marriage is the
way a couple signals the depth of its commitment to each other”); Jonathan Rauch, Gay
Marriage: Good for America, WALL ST. J., June 31, 2008, at A9 (explaining how marriage is a
contract two people make with each other and their community, where they “agree to take
care of each other . . . [and] in exchange the community deems them a family, binding
them to each other and to society with a host of legal and social ties.”).



404 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 45

hear the regularly repeated litany that if states recognize same-sex
marriages, they will also have to recognize polygamy.43 But it is worth
remembering that this was the same argument used by the Supreme
Court in 1878 in Reynolds v. United States44 to limit free exercise rights
solely to religious beliefs and to leave religious conduct entirely un-
protected.45 If religious conduct as well as belief was protected, the
Court feared, then the polygamous Mormons challenging their con-
victions on constitutional grounds might have had an argument de-
serving serious constitutional consideration. The fear of having to
recognize and protect polygamy has been the pit at the bottom of the
slippery slope arguments that have been employed to deny the rights
of both gays and lesbians and religious minorities.

I understand that some individuals on both sides of the same-sex
marriage debate may have considerable difficulty accepting the argu-
ment that religious liberty and the right of same-sex couples to marry
share a common normative foundation. The debate about same-sex
marriage involves profound disagreements about what is good or
moral. At the poles of the continuum, gay and lesbian relations are
denounced as abominations and religious opposition to gay and les-
bian rights is rejected as invidious bigotry. Closer to the center of the
continuum, language becomes less pejorative, but the moral conflict
between the two sides remains deep and divisive.

In such circumstances, the assertion that religious liberty and the
right of same-sex couples to marry are grounded on similar justifica-
tions may seem untenable to some individuals. After all, a person on

43. See, e.g., Ben Schuman, God and Gays: Analyzing the Same-Sex Marriage Debate from a
Religious Perspective, 96 GEO. L.J. 2103, 2119–20 (2008) (quoting Senator Santorum’s state-
ment regarding Lawrence v. Texas, 539 U.S. 558 (2003), that, “If the Supreme Court says
that you have the right to consensual sex within your home, than you have the right to
bigamy, you have the right to polygamy, you have the right to incest, you have the right to
adultery.”); Stanley Kurtz, Beyond Gay Marriage, WKLY. STANDARD, Aug 4, 2003, available at
http://www.weeklystandard.com/Content/Public/Articles/000/000/002/938xpsxy.asp
(predicting, “gay marriage is [likely] to take us down a slippery slope to legalized polygamy
and ‘polyamory’ (group marriage)”); THE SLIPPERY SLOPE OF SAME-SEX “MARRIAGE”, FAMILY

RESEARCH COUNCIL 1 (2004), http://downloads.frc.org/EF/EF04C51.pdf (expanding mar-
riage beyond one man and one woman will lead to impossibility of excluding “virtually any
relationship between two or more partners of either sex—even non-human ‘partners’”);
O’Reilly Suggested that Without Prop 8, “A Man Can Have 27 Wives”; CA Supreme Court Disagrees,
MEDIA MATTERS FOR AM. (Nov. 19, 2008, 6:36 PM), http://mediamatters.org/research/20
0811190017 (host Bill O’Reilly stating that if states allow same-sex couples to marry they
would be required under equal protection to allow polygamous marriages).

44. Reynolds v. United States, 98 U.S. 145 (1878).
45. Id. at 166 (“Laws are made for the government of actions, and while they cannot

interfere with mere religious belief and opinions, they may with practices.”).
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either side of this contentious debate might argue: How can anyone
sensibly assert that my right to engage in morally good behavior has
no greater justification than someone else’s “right” to engage in mor-
ally reprehensible behavior? If religious opponents to same-sex mar-
riage are bigots to the gay and lesbian community and gay and lesbian
couples are abominations to traditional religious congregations,
neither group can accept that both communities may be protected
under similar rationales.

The argument for shared justifications, however, does not evalu-
ate the moral rectitude of the competing positions about same-sex
marriage. Its focus is on the autonomy, identity, and human needs of
the people on both sides of this dispute. The question here is not
whether costs or burdens are deserved under some moral framework.
It is whether they exist and the extent to which they are recognized as
substantial. Pursuant to this analysis, imprisoning a gay man for the
act of sodomy is an enormous burden. The belief that sodomy is a
moral wrong does not change the magnitude of that penalty. A state’s
decision to deny a same-sex couple the right to marry results in a
broad range of adverse financial and legal consequences.46 These fi-
nancial and social burdens do not become less severe if one believes
that they are justified on moral grounds. Similarly, terminating the
employment of a religious individual who refuses to provide services
at the wedding reception of a gay or lesbian couple is a serious bur-
den. The characterization of the employee’s conduct as unacceptable
discrimination does not change the cost to an individual of losing
one’s job.47

46. There are numerous studies documenting the economic costs of denying same-
sex couples the right to marry, see, e.g., The Economics of Equal Marriage, NAT’L ORG. FOR

WOMEN (June 2009), http://www.now.org/issues/marriage/marriage_economics_fact
sheet.pdf; MICHAEL D. STEINBERGER, FEDERAL ESTATE TAX DISADVANTAGES FOR SAME-SEX

COUPLES (2009), available at http://escholarship.org/uc/item/9nt0170b; LISA BENNETT &
GARY J. GATES, THE COST OF MARRIAGE INEQUALITY TO GAY, LESBIAN AND BISEXUAL SENIORS

(2004), http://www.hrc.org/documents/cost_of_marriage.pdf. Of course, if a state pro-
vides for some kind of domestic partnership status for same-sex couples, that may mitigate
the economic costs of denying the opportunity to marry with regard to state benefits, but it
will be irrelevant to the denial of benefits at the federal level.

47. Professor Berg suggests that another way to approach the reality that both sides of
the same-sex marriage debate see the opposing side as acting immorally is to urge both
sides to recognize that despite these perceived moral failings, there is much that is virtuous
in both traditional religion and committed same-sex relationships. Berg, Common, supra
note 4, at 220–24. I agree, but I would cast the argument in traditional civil rights terms.

Several years ago, there was an angry exchange of letters in my local newspaper, The
Davis Enterprise, on whether the community should continue to support the Boy Scouts in
light of their discrimination against gay youth. In response to those letters I wrote an op-ed
piece that evaluated the debate this way:
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This distinction between the justification for protecting liberty
and the moral evaluation of the way that liberty is exercised resonates
with our conventional understanding of religious liberty and can be
extended to apply to the right to marry as well. The essence of relig-
ious liberty, after all, is the right to be different, and to be wrong.48

Members of many faiths do not surrender their conviction that adher-
ents of other faiths, or nonbelievers, are deeply and seriously in error
in their beliefs and practices.49 Nor do they doubt that these errors
will have serious consequences. To the believer, false faiths may lead
their followers to eternal damnation, and lure innocent persons down
the wrong road away from G-d.50

[A] . . . writer protests that the critical letters [disapproving of the Scouts’
policy] seem to be ignoring all of the positive things that the Boy Scouts do—for
the boys and young men who are Scouts and for the community as a whole. All
the good things about Scouting seem to count for nothing to the critics. All they
see is the discriminatory policy, but in reality Scouting is so much more than that.
[T]his is an important and valid point. But can’t the writer see that the Boy
Scouts’ policy about gays makes the very same mistake? To the Scouts, it doesn’t
matter how brave, loyal, helpful, hard-working, reverent, honest or trustworthy a
gay person is. It doesn’t matter if they are braver, more trustworthy, or more
helpful than lots of other Scouts. All that the Scouts see is their sexual orienta-
tion. Nothing else matters.

One of the most demeaning things about discriminatory policies [prohibited
by civil rights laws] is that they focus on one characteristic of a person—their
race, religion, national ancestry or sexual orientation—and act as if that one attri-
bute determines the value of the person. Scouting is a lot more than one discrimi-
natory policy. And gay people are a lot more than their sexual orientation.

Alan Brownstein, Scouts Discrimination Policies are Hurtful, DAVIS ENTERPRISE, Sept. 24, 2000,
at A12. Similarly, traditional religions are a lot more than one allegedly discriminatory
belief might suggest. And gay and lesbian families are a lot more than their sexual orienta-
tion and conduct.

48. See MARTHA C. NUSSBAUM, LIBERTY OF CONSCIENCE: IN DEFENSE OF AMERICA’S TRADI-

TION OF RELIGIOUS EQUALITY 19 (2008) (“One thing that the religion clauses do is to pro-
tect areas of liberty within which people can hold different beliefs and also exercise
religious conduct.”).

49. See, e.g., David M. Smolin, Religion, Education, and the Theoretically Liberal State: Con-
trasting Evangelical and Secularist Perspectives, 44 J. CATH. LEGAL STUD. 99, 108 (2005)
(describing the inherent irrationality of atheism by explaining “‘rejecting’ God is like re-
jecting the air we breathe; atheism is as rational as fish deciding to ‘not believe’ in the
water in which they swim.”).

50. See, e.g., Brownstein, Justifying Free Exercise Rights, supra note 32 at 524, (quoting
Kelly Burke, No Sacred Cows in Dean’s Tirade, SYDNEY MORNING HERALD, Mar. 10, 2003, at A4
(reporting comments of Dean of Anglican Cathedral in Sydney Australia that “‘[D]ifferent
religions cannot all be right. Some, or all of them, are wrong. And if wrong, [they] are the
monstrous lies and deceits of Satan devised to destroy the life of the believers.’”)); Bernard
Lewis, I’m Right, You’re Wrong, Go To Hell, ATLANTIC MONTHLY (May 2003), http://www.the
atlantic.com/magazine/archive/2003/05/-quot-i-apos-m-right-you-apos-re-wrong-go-to-
hell-quot/2723/ (“For some religions, just as ‘civilization’ means us, and the rest are
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Religious individuals who support religious liberty for adherents
of faiths they believe to be false do not do so because they believe that
the faith communities receiving protection are moral or correct. The
justification for protecting false faiths does not depend on the accu-
racy or value of what is believed. At its core, religious liberty recog-
nizes the deeply felt need of individuals to determine religious truth
for themselves and the right to live one’s life authentically in accor-
dance with one’s religious identity.51

For similar reasons, religious individuals should be able to under-
stand the need of same-sex couples to authentically express their iden-
tities and fulfill the responsibilities that arise out of the most

barbarians, so ‘religion’ means ours, and the rest are infidels.”); see also Brownstein, Harmo-
nizing, supra note 27, at 110–11, 156–57.

The issue is complicated, of course. There is no uniformity of religious attitude or
perspective, and religious positions change over time. For example, Hans Küng noted that:

The traditional Catholic position [regarding salvation] . . . is widely known: Extra
Ecclesiam nulla salus—there is no salvation outside the Church . . . . “[O]utside the
Catholic Church, no one, neither heathen nor Jew nor unbeliever nor schismatic,
will have a share in eternal life, but will, rather, be subject to the everlasting
fire . . . .”
Hans Küng, A Christian Response, in CHRISTIANITY AND WORLD RELIGIONS 19, 23 (Peter

Heinegg trans., 1993 ed. 1986) (quoting Council of Florence: Denz, 714; DS 1351); The
Roman Catholic Church has abandoned this teaching, but other faiths, including some
sections of Greek Orthodox Catholicism and Protestantism, share similar beliefs. See
TIMOTHY WARE, THE ORTHODOX CHURCH 247 (1997 ed. 1963) (“[Greek] Orthodoxy . . .
teaches that outside the church there is no salvation.”); JOHN H. ERICKSON, THE CHALLENGE

OF OUR PAST: STUDIES IN ORTHODOX CANON LAW AND CHURCH HISTORY 128 (1991)
(“[O]utside the [Greek] Orthodox Church as we see it there is simply undifferentiated
darkness in which the Pope is no different than a witchdoctor.”); THE CATHOLICITY OF

PROTESTANTISM 92 (R. Newton Flew & Rupert E. Davies eds., 1950) (noting that John Cal-
vin’s idea that outside the church, “‘no salvation can be hoped for’ . . . remains the Protes-
tant conviction down to the present day”) (quoting JOHN CALVIN, INSTITUTES OF THE

CHRISTIAN RELIGION, bk. IV, ch. i, § iv).
Official doctrine and the beliefs of the laity may also be inconsistent. One recent sur-

vey reported that 52% of American Christians believe that adherents of at least one non-
Christian faith can achieve eternal life while 29% of American Christians responded that
they believe that theirs is the one true faith that can lead to eternal life. The percentage of
those who believe that theirs is the only true faith is considerably higher for white evangeli-
cal Protestants (49%) and black Protestants (45%) than other groups, however. Christians
vary in attitudes toward particular non-Christian faiths as well. Thus, 29% of all American
Christians believe that Muslims cannot achieve eternal life, but 45% of white evangelical
Protestants hold this belief. Many Americans Say Other Faiths Can Lead to Eternal Life, PEW

FORUM ON RELIGION & PUB. LIFE (Dec. 18, 2008), http://pewforum.org/Many-Americans-
Say-Other-Faiths-Can-Lead-to-Eternal-Life.aspx.

51. Michael McConnell explains that religious liberty in a pluralistic society must rec-
ognize that “the individual believer [is] the only legitimate judge of the dictates of con-
science.” Michael W. McConnell, Religious Freedom at a Crossroads, 59 U. CHI. L. REV. 115,
173 (1992). Religious liberty “protect[s] the freedom to act in accordance with the dictates
of religion, as the believer understands them.” Id. at 175.
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meaningful relationship in their lives—even if the manifestations of
intimacy and love involves conduct they consider sinful. Proponents
of same-sex marriage, in turn, should be able to appreciate the impor-
tance to religious individuals of being free to authentically express
their identity and fulfill the responsibilities that arise from a relation-
ship that defines their existence—even if the manifestations of relig-
ious exercise involves conduct they consider immoral.52

The liberty and autonomy rights grounded on this mutual under-
standing have to operate as a two-way street. These rights cannot
meaningfully be restricted solely to those who exercise their liberty
and autonomy in approved ways. There is no gold standard that de-
fines the scope of fundamental rights by only protecting what the ma-
jority deems to be the best religions or the best kinds of sexual
intimacy or marriage. By creating a legal regime that protects individ-
ual and institutional autonomy rights, we mutually agree to limit the
use of state authority to interfere with core autonomy interests. These
limitations must apply with equal rigor when we are in the majority
and can use state power to impose our beliefs on others, and when we
are a minority and fear having the majority’s beliefs imposed on us.
An honest commitment to these principles will support both religious
liberty and the right of gays and lesbians to marry the person with
whom they choose to share their lives.

II. The Problem of Identifying an Analytic Model for
Evaluating Claims for Accommodation by Religious
Objectors to Same-Sex Marriages

If my analysis is correct so far, both same-sex couples seeking to
exercise the right to marry and religious groups rejecting that right on
theological grounds are asserting liberty interests that deserve state
recognition and respect. The problem middle-ground commentators
confront is figuring out how we should go about reconciling these
commonly grounded, but sometimes conflicting, autonomy rights.

52. See Berg, Common, supra note 4, at 207 (“Even though the two are pitted against
each other in disputes, the strongest features of the case for same-sex civil marriage also
make a strong case for significant religious-liberty protections for dissenters.”); see also Feld-
blum, Gay Rights and Religion, supra note 3, at 103 (recognizing the impact of anti-discrimi-
nation laws on religious identity by acknowledging “the logical intertwining that many
people (including religious people) experience between their conduct and their beliefs
such that compliance with a neutral civil rights law may burden their belief liberty.”).
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A. Ad Hoc and Categorical Approaches for Religious
Accommodation

Much of the literature on this issue so far involves relatively intui-
tive and ad hoc arguments about the propriety of granting religious
exemptions and accommodations in particular circumstances.53 Many
of these articles are thoughtfully done—although, as I will explain
later, I do not always find the analysis of these writers to be persuasive.
There is some commentary, however, that focuses on existing models
of accommodation from which useful analogies to same-sex marriage
issues might be drawn.54

The advantage of looking at existing models of accommodation
should be obvious. The United States has a long history of resolving
conflicts between religious liberty and public policy requirements
through carefully crafted exemptions and accommodations. It makes
little sense to ignore what we have learned over time about these kinds
of conflicts.

Moreover, and this is a point that needs to be emphasized, there
is nothing about same-sex marriage that suggests it represents a
unique, outlier problem because of its impact on religious liberty.
Civil rights laws often have the potential to create problems for relig-
ious individuals and institutions. This is and has been true for laws
prohibiting discrimination based on race, gender, and religion.55 In-
deed, one of the reasons that calamitous claims about the impact of
same-sex marriage on religious liberty seems so implausible is that
they isolate laws affirming same-sex marriage and ignore their shared
status with many other civil rights requirements.

Religious individuals and institutions may have legitimate con-
cerns about the reach of civil rights laws in general and the impact
such laws may have on religious liberty.56 There is no reason, however,
to think that state recognition of same-sex marriages requires us to

53. See, e.g., Laycock, Afterword, supra note 3, at 195; Berg, Common, supra note 4, at
227–28; Lupu & Tuttle, supra note 2, at 289.

54. See infra notes 61–70 and accompanying text.
55. See, e.g., Corp. of Presiding Bishop v. Amos, 483 U.S. 327 (1987) (reviewing the

impact of Title VII prohibition on religious discrimination in hiring on religious institu-
tions); Bob Jones Univ. v. United States, 461 U.S. 574 (1983) (evaluating government inter-
est in eradicating racial discrimination in education as justification for burdening free
exercise rights of private university); Combs v. Cent. Tex. Annual Conference of the
United Methodist Church, 173 F.3d 343 (5th Cir. 1999) (rejecting sex discrimination claim
brought by female minister against church authorities).

56. See Martha Minow, Should Religious Groups Be Exempt From Civil Rights Laws?, 48 B.C.
L. Rev. 781 (2007).
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develop an entirely new and distinct methodology for resolving the
tension between religious objectors and general laws that challenge
the dictates of a person’s faith. Indeed, the contention that religious
objectors to same-sex marriage must receive special accommodations
beyond those that would be provided to others in comparable circum-
stances raises questions about preferentialism and equity that need to
be addressed and resolved.

1. Uniformity Among Faiths in the Granting of Discretionary
Accommodations

One of the perplexing difficulties intrinsic to a regime of discre-
tionary legislative accommodations is the problem of equal treatment
among faiths. Not all faith communities and religious congregations
oppose same-sex marriage.57 Moreover, religious objections to facili-
tating or validating same-sex marriages are not the only religious be-
liefs or practices that may be burdened by existing or future laws.
Conflicts between religious autonomy and public policy are common
in a diverse and complex society. Only some of those conflicts will be
resolved through adequate accommodations of the needs of religious
individuals and institutions. Thus, proponents of accommodation for
religious objectors to same-sex marriage have to confront the issue of
uniformity and equity. Why should these specific religious beliefs and
conduct be accommodated when other religiously motivated conduct
remains subject to legal burdens?

As a matter of constitutional mandate under the Establishment
Clause, accommodations should not be granted to favored faiths and
denied to others in comparable circumstances.58 Even if minimum
constitutional requirements are satisfied, basic concerns of fairness

57. Religious Groups’ Official Positions on Same-Sex Marriage, PEW FORUM ON RELIGION &
PUB. LIFE (July 27, 2010), http://pewforum.org/Gay-Marriage-and-Homosexuality/Relig-
ious-Groups-Official-Positions-on-Same-Sex-Marriage.aspx (noting various religions which
either support or have no official position on same-sex marriage).

58. See Bd. of Educ. v. Grumet, 512 U.S. 687 (1994) (striking down creation of special
school district to accommodate needs of small religious sect in part because of uncertainty
that other faiths would receive similarly favorable treatment); Larson v. Valente, 456 U.S.
228, 254 (1982) (holding that Establishment Clause requires invalidation of Minnesota
statutory accommodation relieving certain religious organizations from legal obligation to
complete registration forms and file financial statements, while requiring other religious
organizations to comply with registration and filing mandate); see also Estate of Thornton v.
Caldor, Inc., 472 U.S. 703, 711 (1985) (O’Connor, J., concurring) (arguing that statutory
accommodation of employees seeking days off to observe the Sabbath violates Establish-
ment Clause in part because “the statute singles out Sabbath observers for special and . . .
absolute protection without affording similar accommodations to ethical and religious be-
liefs and practices of other private employees.”).
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and equity suggest that religious accommodations should be provided
on the basis of neutral, nonsectarian criteria that to the extent possi-
ble treats all faiths with equal respect.

These principles are far easier to state than they are to apply. In
some cases, larger faiths may not need accommodations, because laws
are drafted initially in a way that takes their beliefs into account.59

Given that reality, a greater number of accommodations for smaller
faiths should not raise undue concerns about partiality or preferen-
tialism.60 Moreover, religions vary dramatically in their practices and
beliefs, so much so that there is often no common denominator that
helps courts or legislatures determine if one faith is being favored
over others with regard to the accommodations it receives.61 Religions
are not similarly situated in their need for accommodations, and there
is no generic baseline from which the accommodations different
faiths receive can be easily measured and compared.62

There are some categorical baselines, however, that allow some
possibility for comparative analysis. To take one example, Title VII
imposes on employers a fairly lenient duty to accommodate the relig-
ious beliefs and practices of employees.63 Under this standard (which

59. EVANS, supra note 31, at 218 (“Many ordinary regulations already accommodate
widely practiced religions; they are simply so much a part of our lives that we fail to see
them. School closings for Christmas and Easter and Sunday office closings reflect the
needs of the Christian majority. However, when Jews ask for excused absences from schools
for the Jewish High Holidays, we notice the accommodation request.”). Obviously, employ-
ees who are Sunday Sabbath observers do not need to be accommodated when state Sun-
day closing laws preclude such conflicts between employee religious obligations and
workplace responsibilities. Seventh-day Adventists and Jews who observe Saturday as the
Sabbath require accommodations. See, e.g., Sherbert v. Verner, 374 U.S. 398 (1963);
Braunfield v. Brown, 366 U.S. 599 (1961).

60. Conscientious objector provisions that relieve small pacifist sects of military obli-
gations, for example, may be upheld without undue concern about political favoritism. See
generally Gillette v. United States, 401 U.S. 437 (1971) (holding that the Military Selection
Service Act providing that religious objectors to a particular war, as well as all wars, does not
violate the Establishment Clause).

61. For example, the fact that one faith receives an accommodation for its members
who observe Saturday as their Sabbath and work for government agencies requiring em-
ployees to work on weekends provides little assistance to a court asked to adjudicate the
denial of an exemption from police officer grooming requirements sought by officers
whose faiths prohibit them from shaving or wearing their hair short. The two religious
practices, Sabbath observance and wearing beards and long hair, and the state’s interest in
granting or denying the accommodation, have no relationship to each other.

62. Brownstein, Harmonizing, supra note 27, at 98–99.
63. See TWA v. Hardison, 432 U.S. 63, 84 (1977) (interpreting religious accommoda-

tion provision in Title VII to allow employer to deny requested accommodation whenever
granting it would expose employer to more than a de minimus cost); see also EEOC v.
Firestone Fibers & Textiles Co., 515 F.3d 307 (4th Cir. 2008); Weber v. Roadway Express,
Inc., 199 F.3d 270, 273 (5th Cir. 2000).
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has been adopted in many states as well),64 the denial of an em-
ployee’s request for a change in his work schedule in order to allow
him to observe the Sabbath is frequently upheld on the grounds that
granting the accommodation would impose too serious a burden on
his employer or co-workers.65 With this lenient standard as the general
background for religious accommodation in employment cases, what
would be the justification for presumptively providing private and
public employees who object to facilitating or validating same-sex mar-
riages a distinctive accommodation relieving them of religiously objec-
tionable work responsibilities?

As a political matter, the question may not be a difficult one to
answer. Same-sex marriage is a politically salient issue today that is
likely to be brought to the legislature’s attention. Alternatively, as
noted earlier, one might argue that the provision of such accommoda-
tions would help persuade legislators and the electorate to support
the recognition of same-sex marriages.66 As a normative matter, how-
ever, the argument that there is something about religious objections
to same-sex marriage that warrants special consideration for accom-
modation remains to be made. The use of existing accommodation
models helps to resolve this concern by basing religious accommoda-
tions for objectors to same-sex marriage on accommodations granted
in roughly similar circumstances to individuals and communities ad-
hering to different religious requirements.

2. Potential, but Problematic Models of Accommodation

If existing accommodation models may have some utility in work-
ing through this problem, as I believe they do, we still have to deter-
mine which model should be the basis of our analysis. Several
alternative approaches have been suggested.

64. See, e.g., Cook v. Lindsay Olive Growers, 911 F.2d 233 (9th Cir. 1990) (holding that
CAL. GOV. CODE § 12940 (Deering 2010), requiring employers to offer religious accommo-
dations unless they present undue hardship, is satisfied when employer allows employee to
transfer to lower position); EEOC v. UPS, 1994 U.S. Dist. LEXIS 3614, at *15 (N.D. Ill.
March 24, 1994) (“The fact that Plaintiff might have had to wait one to six months before
assuming a full-time insider position does not make [the proposed] . . . accommodation
unreasonable.”).

65. See Hardison, 432 U.S. 63; Krushinski v. Roadway Express, Inc., 626 F. Supp. 472
(M.D. Penn. 1985) (upholding denial of schedule change request); see also Clare Zer-
angue, Sabbath Observance and the Workplace: Religion Clause Analysis and Title VII’s Reasonable
Accommodation Rule, 46 LA. L. REV. 1265 (1986).

66. As previously noted, I believe it is hard to evaluate such arguments.
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One model analogizes discrimination against same-sex couples to
racial discrimination.67 Pursuant to this analysis, Loving v. Virginia68 is
the paradigm case for arguing that legal restrictions on same-sex mar-
riages are unconstitutional.69 In Loving, the U.S. Supreme Court
struck down state anti-miscegenation laws on the grounds that they
violated both the equal protection clause’s prohibition against racial
discrimination and the substantive due process right to marry.70

Bob Jones University v. United States71 is the controlling precedent
on whether religiously motivated racial discrimination should be ac-
commodated on religious liberty grounds. In Bob Jones, a private, relig-
ious university denied admission to students in interracial marriages
and threatened to expel any current students who married or dated
someone of a different race. When the IRS revoked the university’s
tax exempt status because of its racially discriminatory policies, the
university challenged that decision in court on the grounds that the
revocation violated the free exercise right of private religious schools
to operate their programs according to their religious beliefs. In re-
jecting that argument, the Court held that the government’s interest
in eradicating racial discrimination in education “substantially out-
weighs whatever burden denial of tax benefits places on petitioners’
exercise of their religious beliefs.”72

Some commentators applaud this analogy to racial discrimina-
tion.73 Others fear it.74 They all agree, however, that if this model is

67. See, e.g., Douglas W. Kmiec, Same-Sex Marriage and the Coming Antidiscrimination
Campaign, in EMERGING CONFLICTS, supra note 2, at 108 (discussing, but rejecting, the anal-
ogy between opposition to same-sex marriage and racial discrimination). The race discrim-
ination model has been the focus of same-sex marriage commentary for many years. See,
e.g., James Trosino, American Wedding: Same-Sex Marriage and the Miscegenation Analogy, 73
B.U. L. Rev. 93, 111–16 (1993).

68. Loving v. Virginia, 388 U.S. 1 (1967).
69. See, e.g., In re Marriage Cases, 183 P.3d 384, 437 (Cal. 2008) (discussing Loving and

parallel state authority in reviewing constitutionality of state law prohibiting same-sex mar-
riage); Goodridge v. Dept. of Pub. Health, 798 N.E.2d. 941, 971 (Mass. 2003) (explaining
in same-sex marriage case that “[t]he equal protection infirmity at work here is strikingly
similar to . . . the invidious discrimination laws perpetuated by Virginia’s anti-miscegena-
tion laws and unveiled in the decision of Loving v. Virginia”); Baker v. State, 744 A.2d 864,
906 (Vt. 1999) (analogizing same-sex marriage restrictions to anti-miscegenation laws
struck down in Loving for violating Equal Protection Clause).

70. Loving, 388 U.S. at 11–12.
71. Bob Jones Univ. v. United States, 461 U.S. 574 (1983).
72. Id. at 604.
73. See, e.g., John G. Culhane, Uprooting the Arguments Against Same-Sex Marriage, 20

CARDOZO L. REV. 1119, 1164 (1999) (arguing that the “analogy [between same-sex mar-
riage and interracial marriage] is powerful and persuasive”); Feldblum, Gay Rights and Re-
ligion, supra note 3, at 120 (arguing that in the commercial arena “[j]ust as we do not
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adopted, only the most narrow and limited accommodations for relig-
ious objectors to same-sex marriages will be accepted, if any are ac-
cepted at all.

An alternative model focuses on the exemptions granted to
health care providers who are conscientiously opposed to performing
abortions, sterilizations, and other medical procedures prohibited by
their faith.75 The adoption of this model would support a broad range
of accommodations exempting religious objectors from many legal
obligations to support or facilitate the marriage of a same-sex couple.

To narrow the scope of accommodations suggested by the health
care conscience clause analogy—and avoid some of the serious costs
some accommodations might impose on a same-sex married couple—
commentators have proposed a limitation to this analysis: the relig-
ious objectors’ claim for an exemption from legal or employment ob-
ligations requiring them to facilitate or recognize same-sex marriages
would be denied in certain circumstances. Specifically, a claim for re-
ligious accommodation would be rejected when granting it would
cause same-sex couples to suffer significant material hardship—by de-
nying them access to needed goods or services that they could not
obtain from alternative providers.76

I do not think either of these two models provides a persuasive
foundation for thinking about religious objections to same-sex mar-
riages. Racial discrimination provides an inappropriate analogy, be-
cause racism plays such a uniquely invidious role in U.S. history. This

tolerate private racial beliefs that adversely affect African-Americans . . . even if such beliefs
are based on religious views, we should similarly not tolerate private beliefs about sexual
orientation and gender identity that adversely affect [the ability of] LGBT people [to live
in the world].”; Gilreath, supra note 2, at 209–10 (explaining that if the analogy between
same-sex marriage and interracial marriage is accepted, as it should be, the idea of a
county clerk refusing to issue a marriage license to a gay couple on religious grounds
would be as unacceptable as “the idea of a county clerk being able to refuse a marriage
license to a Black and white couple”).

74. See, e.g., Bold, supra note 19, at 201; Berg, Common, supra note 4, at 234–35. Doug-
las Kmiec expresses concern that under the reasoning of Bob Jones, an argument could be
raised that churches and other religious organizations should lose their federal tax-exempt
status for refusing to accept same-sex marriages. After considering the issue, he explains
why the arguments for any such change in federal tax policy are unpersuasive. Kmiec, supra
note 67, at 108–11.

75. See, e.g., Wilson, Matters of Conscience, supra note 4, at 77–102.
76. Id. at 101. Other commentators do not necessarily press the healthcare analogy in

their work but support essentially the same framework. See, e.g., Berg, Common, supra note
4, at 208 (arguing that “[a]commodation[s] should be made . . . unless the religious objec-
tor’s refusal of services would cause a concrete hardship on the ability of the same-sex
couple to marry”).
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is our country’s original sin.77 The goal of purging racial discrimina-
tion from our polity and society has no equal and no counterpart.78

I think the analogy to conscience clauses for health care provid-
ers who refuse to perform abortions is also inadequate. These clauses
are limited in their scope to a set of specific health care decisions.
They have little relevance to objections to ongoing relationships that
may endure for decades. Nor do these accommodations protect relig-
iously motivated discrimination directed at an individual’s or a
couple’s status or identity. Accommodating discrimination against
same-sex marital couples is simply more complex and far-reaching
than conscientious objection to performing abortions.

The most obvious distinction between the conscience clauses pro-
vided to health care providers and the religious accommodations
sought by objectors to same-sex marriage is that the latter accommo-
dation extends far beyond the provision of a singular service. The re-
ligious objector demands the liberty to avoid any conduct that treats
the same-sex couple as validly married.79 The breadth of this accom-
modation is extraordinary. Marital status entitles individuals to share
property rights, participate in health care decisions, and assume pa-
rental responsibilities over children. As Lupu and Tuttle note, such an
accommodation would “extend[ ] to all services sought by same-sex
couples during the entire course of a relationship, from food and
shelter to healthcare and legal representation.”80 To be even roughly
comparable in scope, a conscience clause for health care providers
relating to abortion would have to exempt religious individuals and

77. See Berg, Common, supra note 4, at 235 (arguing that “racial discrimination is
unique: it is the only wrong over which we have fought a civil war . . .”).

78. Thus, for example, while restrictions on all other rights of inmates in prisons are
reviewed under an extremely deferential standard of review, the temporary segregation by
race of new prisoners in prison cells to avoid violence was subjected to strict scrutiny. John-
son v. California, 543 U.S. 499 (2005). Even in prisons, the goal of eliminating racial dis-
crimination has the highest priority.

79. See Berg, Common, supra note 4, at 227 n.130 (describing provisions of model relig-
ious accommodation statute which he endorses).

80. Lupu & Tuttle, supra note 2, at 292. Lupu and Tuttle correctly conclude that the
distinction between conduct facilitating the act of getting married and conduct that recog-
nizes a marriage as valid

is of great conceptual significance. Solemnization and celebration of a wedding
are one-time events in the life of a particular couple, and represent a religious
organization’s highest level of engagement and imprimatur. By contrast, the avail-
ability of goods and services may represent significant material opportunities over
a lengthy period of time for a same-sex couple, and, in at least some circum-
stances, represent considerably less significant symbols of approval from a relig-
ious organization.

Id. at 301.
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institutions from any obligation to provide health care of any kind to
any woman who had an abortion sometime during her life and any
man who had cooperated with her decision to terminate her
pregnancy.

I also do not believe that limiting accommodations to circum-
stances involving significant material hardship for same-sex marital
couples solves the problem with this approach. Indeed, given the pur-
ported commitment to a “live-and-let-live approach”81, the lack of nor-
mative symmetry here is troubling. First, religious accommodations
are granted regardless of whether the religious objectors can avoid the
burdens on their faith without suffering undue hardship. The same-
sex couple’s protection against discrimination, by contrast, is re-
stricted to only those circumstances in which they will suffer material
hardship.

The assumption underlying this conclusion appears to be that the
religious individual never has any alternatives other than losing his job
or closing his business if he is not provided an accommodation excus-
ing him from providing services that facilitate or recognize a same-sex
marriage.82 Thus, the same-sex spouse who asks a department store
employee for assistance in buying a suit for his wedding and the same-
sex couple who orders a wedding cake from a small bakery will often
have alternative choices available to them to obtain the goods and
services they are seeking. Without an exemption from anti-discrimina-
tion laws, the employee and bakery owner have no alternatives—other
than to break the law or violate the tenets of their faith.

But this assumption will be erroneous in many circumstances.
The department store employee may be able to shift his position from

This does not mean that the accommodation of conduct that recognizes a marriage as
valid is never justified. It does suggest that this distinction must be acknowledged, and that
the expansion of costs that it engenders must be taken into account.

81. See supra note 4 and accompanying text.
82. Laycock, for example, seems to suggest that if accommodations to religious objec-

tors in for-profit businesses are denied the alternatives are “requiring a merchant to per-
form services that violate his deeply held moral commitments,” or “exclude[ing] from a
range of occupations and professions many believers who are unwilling to violate their
faith commitments,” Laycock, Afterword, supra note 3, at 198, 201. Berg is even more ex-
plicit. He writes that if accommodations are not granted, the religious individual or institu-
tion, “must either violate the tenets of her (its) faith or else exit the social service,
profession, or livelihood in which she (it) has invested time, effort, and money.” Berg,
Common, supra note 4, at 229. In the section of her article dealing with religious objectors
in business and the professions, Wilson discusses the varying burdens same-sex couples
may confront if accommodations are granted but does not evaluate the alternatives availa-
ble to the objector if an accommodation is denied. Wilson, Matters of Conscience, supra note
4, at 100–02.
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men’s clothing to some other department at the store in which he
works. That new position may be less desirable than his previous work
responsibilities, but workplace accommodations often require some
sacrifice from the religious employee.83 Certainly, the choice will not
always be an exemption or termination. Similarly, the bakery owner
may have to give up the opportunity to make and sell wedding cakes.
That may result in economic loss, but it may not require the bakery to
shut down its operations.

Of course, if an accommodation regime is attempting to be fair
and equitable to both religious objectors and same-sex couples, it
would not be acceptable to ignore the economic costs incurred by
religious providers and employees while protecting same-sex couples
from any economic burden resulting from discrimination. But many
religious accommodations will impose serious costs on same-sex
couples. The failure to adequately address those costs is a serious
weakness of the commentary advocating religious accommodations
except when they result in serious hardship.

There are two issues here. First, in current commentary, there is
very little said about the cost of providing accommodations to relig-
ious institutions.84 As I will discuss later in this essay, I agree that many
institutional accommodations should be granted. But shouldn’t the
cost of these accommodations be recognized as part of the social

83. Some accommodations require serious sacrifice. See, e.g., Drum v. Ware, 7 Fair
Empl. Prac. Cas. (BNA) 269, 7 Empl. Prac. Dec. (CCH) P9244 (W.D.N.C. 1974) (uphold-
ing the opportunity to work on a part-time basis at another post office 150 miles away as a
reasonable accommodation of a postal worker who refused to work on Saturdays for relig-
ious reasons). I do not suggest that such accommodations are always fair or adequate. The
point is that there is a continuum of burdens that fall between termination and full accom-
modation. For examples of other burdensome accommodations see Reed v. UAW, 569 F.3d
576 (6th Cir. 2009) (holding union made reasonable accommodation by allowing union
member who had religious objection to paying union dues to donate money to charity in
lieu of paying union dues, despite required payments to charity being twenty-two percent
more than union dues); Bruff v. N. Miss. Health Servs., 244 F.3d 495, 502 n.23 (5th Cir.
2001) (holding employer had provided reasonable accommodation by allowing employee
to apply for alternative positions that would have required “significant reduction in salary”
after employee objected on religious grounds to providing counseling to improve homo-
sexual or extra-marital relationships); Miller v. Drennon, No. 3:89-1466-0, 1991 WL 325291
(D.S.C. June 13, 1991) (holding employer made reasonable accommodation to employee-
paramedic who objected to sleeping in the same room as women by allowing employee to
switch shifts, authorizing him to sleep in his ambulance; and by offering use of heated,
pop-top camper).

84. Berg, for example, argues that, “accommodation should extend to a broad range
of religious organizations,” Berg, Common, supra note 4, at 227, and that these accommoda-
tions should not be limited to facilitating a marriage ceremony but would apply to any
conduct that required the organization to treat a marriage as valid. Id. at 227, n.129. Noth-
ing is said about the burden these accommodations would impose on same-sex couples.
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calculus under discussion—if for no other reason than as a sign of
respect for the price that protecting religious liberty demands in these
situations?

For example, California today has a twelve percent unemploy-
ment rate.85 Permitting nonprofit religious organizations to discrimi-
nate against hiring gays and lesbians who are qualified to perform the
jobs for which they have applied causes undeniable harm to rejected
applicants. Allowing a religious institutional employer to deny health
care benefits to the same-sex spouse of a gay or lesbian employee may
result in substantial out of pocket expenses for the couple in ob-
taining private insurance or paying for uninsured medical treatments.
By denying a same-sex couple access to subsidized married student
housing, a religiously affiliated university may substantially increase
the couple’s living costs.86 These religious liberty accommodations
may be justified, but they are not free.

Second, some commentary seems to assume that all goods and
services are fungible in quality and price. Thus, in discussing accom-
modations for commercial businesses, the burden on same-sex
couples is only taken into consideration in two circumstances. A hard-
ship would be substantial enough to negate a religious accommoda-
tion if the same-sex couple is completely denied access to the good or
service at issue.87 Alternatively, an accommodation should not be
granted if the couple would be subject to inordinate delay in ob-
taining the good or service because they would have to confront so
many objectors until they were finally able to identify a willing
provider.88

85. News Release No. 10-20, Cal. Emp’t Dev. Dep’t (May 21, 2010), available at http://
www.edd.ca.gov/About_EDD/pdf/urate201005.pdf.

86. See generally Levin v. Yeshiva Univ., 754 N.E.2d 1099 (N.Y. 2001). For example, the
rental rate for on-campus family housing at UC Davis is $740 to $760 per month for a two-
bedroom apartment. The average cost of an off-campus two bedroom apartment is around
$1,200. Davis Apartment Vacancy Rate Increases Fourfold, UC DAVIS NEWS & INFO., (Dec. 16,
2009), http://www.news.ucdavis.edu/search/news_detail.lasso?id=9343.

87. See, e.g., Wilson, Matters of Conscience, supra note 4, at 94 (explaining that “legisla-
tive accommodations necessarily would come at the expense of same-sex couples in those
unusual situations where no other providers are reasonably available and there is a real
barrier to access,” but in most cases the only cost will be to “the dignitary interests of same-
sex couples.”); Berg, Common, supra note 4, at 226 (arguing for strong religious accommo-
dations that would be overridden “if the objector’s refusal to serve would effectively pre-
vent the same-sex couple from receiving services and so impose a substantial hardship on
their ability to marry.”).

88. It is not always clear exactly what constitutes the kind and magnitude of hardship
that merits consideration in determining whether a religious accommodation is too costly
to be accepted. Laycock explains that “the inconvenience of having to get the same service
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This is simply too narrow a basis for discussing costs and burdens.
Most jobs, for example, differ in terms of duties, salary, benefits, and
work hours. Even primary care physicians have varying degrees of ex-
perience and expertise. Anyone who believes that all caterers are com-
parable in cost, menu, and quality has never arranged a wedding
reception or bar mitzvah.

Consider the problem of religious accommodations for landlords
who refuse to rent homes or apartments to same-sex couples. Pursu-
ant to the above framework for evaluating hardship, the operative
question would be whether allowing religious landlords to discrimi-
nate against same-sex couples would prevent the couple from finding
housing in the community. If the answer to that question is “no,” as it
probably would be in many urban areas, then the sole cost to the
couple in being rejected as tenants of the apartment or house they
sought to rent would be the dignitary harm of experiencing discrimi-
natory treatment.

Happily as a law professor, I am able to own my own home and
have not had to enter the rental market for quite some time. But I
have not forgotten what renting an apartment involves from my exper-
iences during less prosperous years, while looking for housing while
on sabbatical, and talking to my adult children who are entering the
rental market. Finding some place to rent is usually possible. Finding
the kind of place you want, in the area you want to live, at an afforda-
ble price, is something else again. Being denied an apartment or
house may mean that a same-sex couple has to rent a housing unit of
lower quality or higher price, one that is further from work or in the
wrong school district, one that is in a less safe neighborhood or will
not allow them to keep their pets. All of these are very real costs, the
kind of costs that cause many couples to look for weeks or more
before finding the right place to rent. Any serious discussion of the
equities of accommodating religion-based discrimination in housing
should take those costs into account.

from another provider nearby,” does not justify interfering with the religious liberty of a
commercial service provider. Laycock, Afterword, supra note 3, at 198. He is less explicit,
however, in describing what constitutes an unacceptable burden on same-sex couples.
Here, he identifies “choke points,” a “merchant’s refusal . . . [that] might actually delay or
prevent” a couple’s access to goods and services, and situations where “the available choice
of merchants might become so constrained that inconvenience would become a significant
hardship.” Id. at 199–200. It appears that his focus is on denial of access or inordinate
delay, rather than quality or price.
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The weight assigned to the dignitary and emotional costs of dis-
crimination varies in the literature.89 From an abstract legal perspec-
tive, it is worth remembering that these are constitutionally cognizable
injuries. Being assigned to a separate-but-equal railroad car or drink-
ing fountain on the basis of one’s race or other suspect characteristic
(even by a private actor) is an injury in fact.90 The essence of equal
protection doctrine and many civil rights laws is that it is fundamen-
tally demeaning for individuals to have their value as a person, a ten-
ant, an employee, or a customer determined by one attribute or
characteristic.91

As a practical matter, I think the injury caused by discrimination
is harder to deal with than some commentary recognizes. I am
tempted to suggest that anyone who describes the experience of being
denied housing or service in a place of public accommodation on the
basis of race, religion, or other personal characteristics as a “symbolic”
injury92 has never had to endure such treatment. But that may not be
the case. People have different feelings when they are exposed to this

89. Compare Feldblum, Gay Rights and Religion, supra note 3, at 119 (describing being
“denied a job, an apartment, a room at a hotel, a table at a restaurant or a procedure by a
doctor because I am a lesbian . . . [as] a deep, intense, and tangible hurt”), and Gilreath,
supra note 2, at 208–09 (arguing that discrimination does not simply cause individual gays
and lesbians embarrassment and offense; it demonstrates and affirms their lack of equality
and status), with Laycock, Afterword, supra note 3, at 198 (describing the impact of discrimi-
natory conduct as similar to the “hurt feelings or personal offense” one experiences from
insulting speech—which typically does not justify legal redress), and Berg, Common, supra
note 4, at 229 (describing the “disturbance, hurt, and offense” of being subject to discrimi-
natory treatment by commercial providers, standing alone, as being neither concrete, tan-
gible nor sufficient an injury to justify denying accommodations to religious objectors).

90. See Brown v. Bd. of Educ., 347 U.S. 483 (1954) (implicitly holding that nonmate-
rial injury of separate but equal treatment makes equal protection claim justiciable); N.E.
Fla. Chapter of the Associated Gen. Contractors of Am. v. Jacksonville, 508 U.S. 656, 666
(1993) (“The ‘injury in fact’ in an equal protection case of this variety is the denial of equal
treatment resulting from the imposition of the barrier, not the ultimate inability to obtain
the benefit.”); Heckler v. Mathews, 465 U.S. 728, 739–40 (1984) (holding that discrimina-
tory acts can cause serious noneconomic injuries to those persons who are personally de-
nied equal treatment solely because of their membership in disfavored group).

91. See, e.g., Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701,
746 (2007) (explaining that “‘[o]ne of the principle reasons race is treated as a forbidden
classification is that it demeans the dignity and worth of a person to be judged by ancestry
instead of by his or her own merit and essential qualities.’”) (quoting Rice v. Cayetano, 528
U.S. 495, 517 (2000); Gay Rights Coal. v. Georgetown Univ., 536 A.2d 1, 32 (D.C. 1987)
(describing the justification for provision protecting gays and lesbians against discrimina-
tion in District of Columbia Human Rights Act as the determination “that a person’s sexual
orientation, like a person’s race and sex, for example, tells nothing of value about his or
her attitudes, characteristics, abilities or limitations”).

92. See Berg, Common, supra note 4, at 229 (describing protection against nonmaterial
impact of discrimination as symbolic in nature).
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kind of an affront. I think it is fair to say that for some reasonable
number of people, this is no minor injury.93 The injury is also magni-
fied if it occurs in the presence of one’s spouse or children. Again, I
recognize that some of these costs will be unavoidable if accommoda-
tions are going to be granted. But these burdens should not be
minimized.

The above analysis indicates that an accommodation regime that
takes respective hardships into account is going to be more compli-
cated than the existing commentary suggests. But even under a one-
sided regime that granted accommodations except in cases of serious
hardship to same-sex couples, this approach seems extraordinarily
and unacceptably impractical. How does one measure and identify se-
rious hardship? If economic cost is a relevant variable, do we also take
the wealth or poverty of the injured couple into account? Nor will
conditions be the same over time. Vacancy rates, for example, vary
monthly, seasonally, and yearly. It is not just geography that deter-
mines the availability of market alternatives94 but time as well.

Moreover, this problem extends beyond rental housing. Suppose
a same-sex couple seeks accommodation at a bed and breakfast estab-
lishment far from home during holiday season. May the proprietor
deny them an available room because of their same-sex relationship?
Would having to take rooms at a large hotel several miles away at al-
most twice the price constitute serious hardship?95 Because of the
highly contextual nature of this limitation on accommodations, in
many cases neither the religious objector nor the same-sex marital
couple would receive adequate guidance as to the scope of their
rights. Any model that requires an ad hoc hardship limitation on relig-

93. Years ago, when the regulation of hate speech at public universities was being
seriously discussed at law schools, I attended several programs in which this subject was
addressed by faculty and students. I confess that I remember little of the substance of those
meetings. What I do recollect, however, was the substantial difference in attitude of individ-
uals who had been victimized by hate speech. To some people, hateful insults were easily
ignored or at least tolerated as a nuisance. Other people found them to be far more hurt-
ful and difficult to deal with or forget.

94. See Laycock, Afterword, supra note 3, at 200 (suggesting that accommodations for
merchants might be less justified in the Bible Belt (where there will be fewer providers
willing to serve same-sex clients) than in Greenwich Village (where presumably many more
merchants would be willing to serve same-sex customers)).

95. My example presumes no prior reservation. Thus, it does not implicate the more
serious burden of refusing to honor a reservation when the proprietor discovers that his
guests are a same-sex couple. See, e.g., Laycock, Afterword, supra note 3, at 198; Feldblum,
Moral Conflict and Conflicting Liberties, supra note 2, at 123–24. My example does presume a
common vacation scenario where available accommodations are limited.
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ious accommodations will be extremely difficult to administer fairly or
efficiently.

I recognize some indeterminacy is inevitable under any system of
accommodations and that any framework will be a work in progress
that evolves and becomes more definite through experience and revi-
sions over time. But an appropriate model of accommodation can nar-
row the scope of indeterminacy and provide the community with a
strong intuitive sense of when accommodations or exceptions from
accommodations should be recognized.

No matter what model of accommodation is adopted, one admo-
nition cannot be avoided or ignored. If any analysis evaluating the
costs of granting or failing to grant accommodations is going to be
persuasive, it must demonstrate to both sides of the same-sex marriage
debate that the costs and burdens they are being asked to bear are
accurately described and acknowledged. Ignoring the costs resulting
from the accommodation of religious organizations does not do that.
Ignoring all of the material costs resulting from the accommodation
of businesses other than the complete denial of access to goods and
services does not do that. Emphasizing that without accommodations,
some religious individuals may lose their job, be forced to leave their
profession, or sell their business is clearly an important and valid
point. But it must also be acknowledged that in some cases, the objec-
tor may be able to obey his religious obligations without incurring
such serious burdens.

III. Equating Accommodations for Discrimination Against
Same-Sex Couples with Accommodations for
Religious Discrimination

There is a better model available than racial discrimination or
conscience clauses for health care providers. The most persuasive and
useful model to serve as a foundation for evaluating religious accom-
modation claims related to same-sex marriage is religion itself. That is,
the starting place for determining whether an accommodation should
be granted is to ask whether a comparable accommodation would be
granted to an individual or institution seeking the right to discrimi-
nate on the basis of religion in providing services or benefits to others.
In situations where conscience clauses are generally adopted to free a
religious objector from any duty to perform, facilitate, or acknowledge
the beliefs and practices of people of other faiths, there may be an
initial presumption that a similar accommodation should be adopted
with regard to same-sex marriages.
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This analogy would not be conclusive. Religious discrimination
may be a persuasive place to begin our inquiry, but it will not always
provide an adequate answer to accommodation questions. There will
still be places where distinctions need to be drawn. But I think that
discrimination on the basis of religion comes closer than any other
arguable model to helping identify and justify appropriate accommo-
dations for religious objectors to same-sex marriage.

Several reasons support this analogy. To begin with, this model
presents a normative framework that at least has the possibility of be-
ing acceptable to both sides of the same-sex marriage debate. In care-
fully working out accommodations for religion-based religious
discrimination, we recognize that there is something of value on each
side of the scale.96

This model also communicates an important message to those
who will bear the cost of accommodating religious objectors to same-
sex marriage. Many religious individuals value religious liberty. They
understand that permitting religious institutions to discriminate on
the basis of religion both protects and burdens religious liberty. Using
religious discrimination as the operative model for evaluating accom-
modations for religious objectors to same-sex marriage counters the
contention that the scope of accommodations devalues the interests
of gays and lesbians. Accommodating religious discrimination in ap-
propriate circumstances may impose costs on religious individuals, but
it does not devalue their rights or interests. It simply recognizes that in
some situations their rights and interests may be outweighed.

The religious discrimination model also creates a practical sym-
metry. Religious individuals will stand in the same shoes as same-sex
couples at least to some extent. The breadth of accommodations ac-

96. Justice Brennan’s concurring opinion in Corporation of the Presiding Bishop v.
Amos, 483 U.S. 327, 340 (1987), emphasizes the importance of these competing values.
Brennan votes to uphold amendments to Title VII, which exempt nonprofit religious orga-
nizations from the statute’s prohibition against religious discrimination in hiring, but he is
cognizant of the religious liberty costs and benefits of doing so. Id. at 341–42. Thus, Bren-
nan writes, “we deem it vital that, if certain activities constitute part of a religious commu-
nity’s practice, then a religious organization should be able to require that only members
of its community perform those activities.” Id. at 342–43. He also explains, however, that an
exemption that puts a person “to the choice of either conforming to certain religious ten-
ets or losing a job opportunity, a promotion, or . . . employment itself . . . . [has] the
potential for coercion . . . [which] is in serious tension with our commitment to individual
freedom of conscience in matters of religious belief.” Id. at 340–41. See Steven G. Gey, Why
is Religion Special?: Reconsidering the Accommodation of Religion under the Religion Clauses of the
First Amendment, 52 U. PITT. L. REV. 75, 92 (1990) (explaining that “the regulation being
lifted to avoid burdening the free exercise of religion [in Amos] is a regulation protecting
the free exercise of religion.”).
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cepted under this model justifies discrimination against religious indi-
viduals and groups as well as same-sex couples.

This model also helps to justify the denial of accommodations in
appropriate circumstances. As noted previously, many religious indi-
viduals forcefully reject the tenets of other faiths and the beliefs of
those who deny the existence of G-d. Thus, when civil rights laws pro-
hibit religious discrimination, they may be asking people of faith to
facilitate beliefs and practices they consider sinful and immoral. The
decision to sometimes deny accommodations to persons and institu-
tions whose faith requires them to discriminate on the basis of relig-
ion recognizes this reality. These decisions also recognize, however,
that the burden on religious liberty resulting from the denial of ac-
commodations may be outweighed by the harm experienced by the
victims of religious discrimination.

Our society has struggled with developing a careful balance of the
competing interests at stake in developing exemptions from civil
rights laws when religious liberty and equality interests fall on both
sides of the scales. We have a track record on this issue. Moreover, we
have collective intuitions grounded on experience that we can draw
on in evaluating these issues. Given the common foundation underly-
ing the liberty and equality interests of both same-sex couples and
those seeking religious accommodations, we may look to that record,
experience, and informed intuitions as a fitting framework for evaluat-
ing requests for accommodation by religious objectors who conscien-
tiously oppose facilitating or recognizing same-sex marriage.

What would a system of accommodations look like under the
model I have proposed? I can only offer some examples for the pur-
poses of this article, but those examples should provide helpful illus-
trations of the approach I am endorsing. First, this model would
protect non-profit religious institutions far more than it would protect
commercial businesses.97 Title VII’s exemption of non-profit religious

97. Lupu and Tuttle suggest that accommodations for religious institutions denying
benefits or services to same-sex couples might be less defensible if the organization is “gen-
erally open to all without regard to religion” but are more justified if the organization
commonly practices religious exclusivity. Lupu & Tuttle, supra note 2, at 297. I am not
convinced that this is an appropriate factor to consider. Generally speaking, I am wary of
the idea that more exclusionary faiths are more deserving of accommodations than con-
gregations and institutions that are more open to outsiders. Certainly, an accommodation
policy that requires discrimination against people of other faiths as a pre-condition for
accommodating objectors to same-sex marriage creates a somewhat perverse incentive.
Moreover, the theological tenets of a particular religion may not preclude extending bene-
fits to members of different faiths but would prohibit the provision of such benefits to
same-sex couples.
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organizations from the statute’s prohibition against religious discrimi-
nation in hiring would extend to the hiring of married gays and lesbi-
ans.98 If a married gay or lesbian is hired, the exemption might be
reasonably applied to the provision of spousal benefits to the non-
employee spouse of the same-sex couple.99 These accommodations
impose serious costs in increased medical insurance premiums and
restricted job opportunities. We have determined, however, that the
autonomy of religious institutions justifies the imposition of such costs
on religious individuals and a similar analysis would apply for same-
sex couples.

Accommodating discrimination in the provision of goods and ser-
vices by religious institutions raises harder issues and cannot be re-
solved by a blanket rule. Religious schools, day care centers, and
summer camps that are permitted to practice religious exclusivity in
accepting children would be permitted to exclude the children of gay
and lesbian families as well.100 In other circumstances, however, the
autonomy of religious institutions would have to be subordinated to
the needs of gay and lesbian families.

Religiously affiliated hospitals would be required to recognize the
validity of a same-sex marriage and the rights conferred by that rela-
tionship and status. In part this reflects the reality of a scarcity of med-

In my judgment, the operative issue is whether a religious organization should be per-
mitted to discriminate on the basis of religion. From that perspective, in most cases, the
extent to which it actually does discriminate on the basis of religion would be largely irrele-
vant to the justification for accommodation in same-sex marriage cases.

98. 42 U.S.C. § 2000e-1(a) (2000).
99. Lupu and Tuttle take no position on this issue. I find it an easier issue than they

do perhaps in part because I believe that the costs of such accommodations can and
should be mitigated by government cost spreading. See infra notes 116–19, and accompany-
ing text.

100. Some state anti-discrimination statutes explicitly permit religious schools to prac-
tice religious discrimination in admissions. See, e.g., MINN. STAT. § 363A.26 (2004) (noting
that an “institution organized for educational purposes that is operated, supervised, or
controlled by a [non-profit] religious association . . . corporation . . . or society” is not
prohibited from “(1) limiting admission to or giving preference to persons of the same
religion or denomination; or (2) in matters relating to sexual orientation . . .”). Religious
schools clearly believe that they have a similar right to deny admission to gay or lesbian
students or children of gay or lesbian couples. See, e.g., Maura Dolan, School Can Expel Les-
bian Students, Court Rules, L.A. TIMES, Jan. 28, 2009, http://articles.latimes.com/2009/jan/
28/local/me-school28 (chronicling expulsion of two students from California Lutheran
High School for being in lesbian relationship); Press Release, Archdiocese of Denver,
Statement of the Archdiocese of Denver on Catholic School Admissions Policy (March 5,
2010), http://www.archden.org/repository//Documents/PressReleases/Education/State-
mentOnSchoolPolicy_SacredHeartJesusBoulder_3.5.10.pdf (“Parents living in open dis-
cord with Catholic teaching in areas of faith and morals unfortunately choose by their
actions to disqualify their children from enrollment.”).
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ical resources in many communities, the limitations on choice created
by exigent medical circumstances, and the vulnerability and depen-
dency of patients and their families to hospital policy. It is also based
on our intuitive understanding of the propriety of religious discrimi-
nation in this context. I cannot imagine a religious hospital being al-
lowed to deny the legal prerogatives due the spouse of a patient
because the hospital objected to an interfaith marriage or the mar-
riage of previously divorced individuals. It is also inconceivable to me
that a religious hospital could deny the prerogatives of the parent of a
child-patient because the marriage of the parent to the child’s birth
mother violated the religious tenets of the sponsoring faith.

Accordingly, religious hospitals would be required to acknowl-
edge the rights due the same-sex spouse of a patient in their care and
the parental rights of same-sex parents of a child receiving treatment.
Spouses could not be denied either visiting opportunities or the
power to participate in health care decisions that are based on marital
relationships because of the hospital’s refusal to accept the validity of
their marriage. Hospitals also could not treat a parent whose legal re-
lationship to a child-patient was derived from his or her marriage to a
same-sex spouse any differently than a parent in an opposite-sex
marriage.

The question of whether a religious organization providing adop-
tion services should be permitted to refuse to place children with
same-sex couples has received particular attention because of the con-
troversy surrounding the Catholic Charities adoption program in Mas-
sachusetts and other locations.101 Confronted with a government
demand that it consider same-sex couples as adoptive parents, Catho-
lic Charities has terminated its adoption services.102 Under the relig-
ious discrimination model, the analysis would begin by asking whether
religiously affiliated adoption programs are permitted to refuse to

101. See Patricia Wen, Catholic Charities Stuns State, Ends Adoptions, BOSTON GLOBE, Mar.
11, 2006, at A1; John Garvey, State Putting Church Out of Adoption Business, BOSTON GLOBE,
Mar. 14, 2006, at A15; see also Ian Urbina, Gay Marriage Is Legal in U.S. Capital, N.Y. TIMES,
Mar. 4, 2010, at A20 (noting Catholic Charities withdrew adoption services following legali-
zation of same-sex marriages); Patricia Wen, California Charity Ends Full Adoptions, BOSTON
GLOBE, Aug. 3, 2006, at B2 (noting San Francisco Catholic Charities’ withdrawal of adop-
tion services to avoid placing children with same-sex couples five months after Boston
decision).

102. Robert J. Carr, Boston’s Catholic Charities to Stop Adoption Service Over Same-Sex Law,
CATHOLIC ONLINE (Mar. 3, 2006), http://www.catholic.org/national/national_story.php?
id=19017; Op-Ed, Adoption and Doctrine, BOSTON GLOBE, Feb. 18, 2006, http://www.boston.
com/news/globe/editorial_opinion/editorials/articles/2006/02/18/adoption_and_in-
doctrine/.
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place children with a family of a different faith than the birth par-
ents.103 To the extent that law and culture accept the decision of birth

103. An analysis of the role that religion plays in the adoption of children in the
United States is obviously beyond the scope of this article. It should be noted, however,
that many states have statutes that, to a limited degree, require or prefer religious match-
ing of adoptive parents and children. Some of these states have statutory provisions which
require that children be placed for adoption with persons of the same religious faith when
practicable. See MD. CODE ANN., FAM. LAW § 5-520 (West 2010) (“In placing a minor child
for adoption or in giving the care, custody, or control of a minor child to any person, a
licensee shall give preference to persons of the same religious belief as that of the child or
the child’s parents unless the parents specifically indicate a different choice.”); MO. REV.
STAT. § 211.221 (2004) (requiring adoption agencies to give preference to adoptive par-
ents that are the same religion as the child’s parents when practicable); NEV. REV. STAT.
§ 62E.130 (2009) (“In placing a child in the custody of a person or a public or private
institution or agency, the juvenile court shall select, when practicable, a person or an insti-
tution or agency governed by persons of . . . [t]he same religious faith as that of the par-
ents of the child.”); OHIO REV. CODE ANN. § 2151.32 (West 2010) (“In placing a child
under any guardianship or custody other than that of its parent, the juvenile court shall,
when practicable, select a person or an institution or agency governed by persons of like
religious faith as that of the parents of such child, or in case of a difference in the religious
faith of the parents, then of the religious faith of the child, or if the religious faith of the
child is not ascertained, then of either of the parents.”); OKLA. STAT. tit. 10A, § 1-4-705.A
(2010) (requiring that child be placed with persons or agency of same religious faith as
parents “if possible”); 20 PA. CONS. STAT. ANN. § 5113 (West 2005) (“A person of the same
religious persuasion as the parents of the minor shall be preferred as guardian of his per-
son.”); S.C. CODE ANN. § 63-15-20 (2009) (“In placing the child in the custody of an indi-
vidual or a private agency or institution, the court shall, whenever practicable, select a
person or an agency or institution governed by persons of the same religious faith as that
of the parents of such child . . .”). Two states seek to preserve and protect the religious
faith of children. NEB. REV. ST. § 43-509 (2009) (requiring that religious faith of children
be “preserved and protected”); N.Y. SOC. SERV. LAW § 373 (McKinney 2008) (requiring that
children be placed with adoptive or foster parents of same religious beliefs as child “where
practicable”). New York also seeks to, “give effect to [the parent’s] religious wishes . . .” Id.
Four states use matching only when requested by the natural parents. DEL. CODE ANN. tit.
13, § 911 (requiring that, absent hardship in securing placement, adoption agencies place
children with adoptive parents of whatever faith desired by the natural parent(s)); KY. REV.
STAT. ANN. § 199.471 (West 2009) (requiring that petitions for adoption shall not be de-
nied on basis of religious, ethnic, racial, or inter-faith background of adoptive applicant,
unless contrary to expressed wishes of biological parent(s)); ME. REV. STAT. tit. 22, § 4063
(2004) (“If the parents of a child in the custody of the department request in writing that
the child be placed in a family of the same general religious faith, for foster care or adop-
tion, the department shall do so when a suitable family of that faith can be found.”); MINN.
STAT. § 259.29 (2007) (“If the child’s birth parent or parents express a preference for
placing the child in an adoptive home of the same or a similar religious background to that
of the birth parent or parents, the agency shall place the child with a family that meets the
birth parent’s religious preference.”). California permits adoption agencies to refuse to
give children to a person of a different religious faith than the child or their parents. CAL.
WELF. & INST. CODE § 11264 (West 2010) (“[N]o institution shall be required to surrender
a child to any person of religious faith different from that of the child or the parents of the
child.”).

For further information on the role that religion plays in adoption procedures see
Laura J. Schwartz, Religious Matching for Adoption: Unraveling the Interest Behind the “Best Inter-
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parents to limit the adoption possibilities available to their child based
on the religious beliefs of the adopting family, and religiously exclu-
sive adoption agencies are selected by birth parents with these restric-
tions in mind, permitting the agency to restrict adoptions to same-sex
couples would be acceptable.104 At a minimum, it would be acceptable
in an environment where there were a sufficient number of organiza-
tions involved in placing children for adoption so that religious re-
strictions would not present an unacceptable barrier to same-sex
couples adopting children and would not impose unacceptable bur-
dens on children waiting to be adopted.105

Difficult questions also arise with regard to non-profit religious
organizations that receive government support. Generally speaking,
religious organizations receiving government grants or subsidies are
prohibited from denying equal services to clients of other faiths or
nonbelievers in government funded programs.106 Although I know of
no case on point, I would presume that these requirements would pre-
clude a publicly funded faith-based provider from refusing to provide
services to a couple or family because of theological concerns about
the validity of the couple’s marriage. Thus, the issue of government
funding would be another basis for limiting accommodations related

est” Standard, 25 FAM. L.Q. 171, 181 (1991); Gregory A. Horowitz, Accommodations and Neu-
trality Under the Establishment Clause: The Foster Care Challenge, 98 YALE L.J. 617 (1989); Note,
Religion as a Factor in Adoption, Guardianship and Custody, 54 COLUM. L. REV. 376, 376 n.5
(1954).

104. This analysis presumes that an adoption agency affiliated with a particular faith
would be permitted to reserve its services for birth parents committed to the raising of
their children in accordance with the tenets of that faith. An agency accepting children of
birth parents of various faiths would be more limited presumably in its ability to impose
religious restrictions on the adoption of all the children it attempted to place with new
families.

105. See Robin Fretwell Wilson, A Matter of Conviction: Moral Clashes Over Same-Sex Adop-
tion, 22 BYU J. PUB. L. 475 (2008).

106. Charitable choice legislation providing funding to religious organizations for the
provision of social welfare services typically prohibit religious discrimination against the
intended beneficiaries of the funded services. See, e.g., 42 U.S.C. § 604a(g) (2006) (stating
that “a religious organization shall not discriminate against an individual in regard to ren-
dering assistance funded under [this section] . . . on the basis of religion, a religious belief,
or refusal to actively participate in a religious practice”); Children’s Health Act of 2000, 42
U.S.C. § 300x-65(f) (2006) (“A religious organization providing services through a grant,
contract, or cooperative agreement under any substance abuse program . . . shall not dis-
criminate . . . on the basis of religion, a religious belief, a refusal to hold a religious belief,
or a refusal to actively participate in a religious practice.”); see also Zelman v. Simmons-
Harris, 536 U.S. 639 (2002) (upholding constitutionality of Ohio school voucher program,
which required religious schools to accept students of all religions as a condition for eligi-
bility of voucher funds).
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to marital status for religious hospitals that received government
support.

Accommodations for commercial enterprises, however, are much
more difficult to justify. One problem here is as true for religious dis-
crimination as it is for discrimination against gay and lesbian couples.
In many cases, the basis for discrimination may be masked in religious
rhetoric, but, in fact, it is grounded in prejudice.107 In this sense, gays
and lesbians are not Blacks; they are Jews (or Muslims). Under the
model I propose, if a hotel could not refuse to rent its honeymoon
suite to a Jewish or Muslim couple, the hotel would be prohibited
from engaging in similar discrimination against same-sex couples.

Certainly, the broadest definition of accommodation for com-
mercial enterprises is untenable. Such an accommodation would ap-
ply to any commercial provider who sincerely objects on religious
grounds108 to providing any goods or services that facilitate or validate
a same-sex marriage109 based on the objector’s personal determina-
tion as to if and when his conduct is so attenuated and remote from
the same-sex couple’s marriage or marital status to relieve him of his
religious obligations.110 The range of commercial interactions that
would arguably fit under this rubric of accommodation is so broad
that it would substantially undermine the utility of anti-discrimination
statutes.

107. See, e.g., Stern, supra note 5, at 28 (noting that it is “hard to describe” some of the
opposition to gay rights that allegedly stems from religious sources “as anything other than
raw bigotry”).

108. An inquiry into sincerity of belief is the most constitutionally acceptable basis for
determining whether a religious objector’s claims deserve respect, but it is fraught with
difficulties in its application. See, e.g., United States v. Ballard, 322 U.S. 78 (1944); Patrick v.
Le Fevre, 745 F.2d 153, 157 (2d Cir. 1984) (“Sincerity analysis is exceedingly amorphous,
requiring the factfinder to delve into the claimant’s most veiled motivations and vigilantly
separate the issue of sincerity from the factfinder’s perception of the religious nature of
the claimant’s beliefs.”); Int’l Soc’y for Krishna Consciousness, Inc. v. Barber, 650 F.2d 430,
441 (2d Cir. 1981) (noting that “it is frequently difficult to separate [the legitimate inquiry
into sincerity of a belief] from a forbidden one involving the verity of the underlying
belief”).

109. See supra notes 73–74 and accompanying text (describing the potential breadth of
accommodations protecting objectors from having to validate a same-sex marriage).

110. See, e.g., Wilson, Matters of Conscience, supra note 4, at 92–93 (suggesting that objec-
tor’s must have the liberty to determine whether their conduct is too attenuated to consti-
tute a breach of their religious obligations). Lupu and Tuttle contend that if this subjective
understanding of facilitation is adopted, an accommodation “could be claimed by anyone
who believes that his or her conduct would facilitate a same-sex marriage . . . no matter
how remote . . . [the conduct] is from any specific action, such as a wedding . . . “). Lupu &
Tuttle, supra note 2, at 292.
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It is possible that some accommodations might be made available
for sole proprietors or small businesses engaged in the provision of
wedding services (e.g., photographers, wedding planners, and the
like). The argument here is that granting such an accommodation
would not seriously burden same-sex couples, since no couple wants
to hire a photographer, for example, who rejects the legitimacy of
their relationship. If we are talking about large hotels and catering
facilities, however, a hotel should have no more right to refuse to host
the reception for a same-sex wedding than it has a right to refuse to
cater the reception for a bar mitzvah.

A similar analysis would probably apply for counselors and ther-
apists. If the provider of therapeutic services holds religious convic-
tions that would interfere with his or her provision of services to gay
or lesbian clients, allowing the provider to refuse to provide services to
individuals in a same-sex relationship would protect the provider’s cli-
ents’ autonomy and mental health as much as it would accommodate
the provider’s religious beliefs. Indeed, this analysis might apply to
other providers of health care services where the provider’s attitude,
emotional support, and ability to respect the patient’s autonomy are
crucial to his or her ability to properly address a patient’s medical
problems. If the religious beliefs of health care providers complicate
their ability to treat gay or lesbian patients, arranging alternative
health care arrangements may serve the needs of provider and patient
alike.

When we move beyond these core “for profit” services that facili-
tate a marriage ceremony or reception, which in many ways represent
a “win-win” rather than a “zero-sum” situation, the cost to same-sex
couples increases and the line drawing becomes much more indeter-
minate.111 For example, Thomas Berg describes the provisions of a

111. Berg debates Lupu and Tuttle on whether Title VII’s provision for religious ac-
commodations provides an appropriate analogy for accommodating a business owner who
refuses on religious grounds to provide goods and services to a same-sex married couple.
Lupu and Tuttle contend that the analogy is inapposite because of informational asymme-
try. The employer is in a much better situation to evaluate the costs of accommodation and
the alternatives available for mitigating the conflict than is true in the case of a same-sex
couple denied goods or services. Lupu & Tuttle, supra note 2, at 289–90. Berg responds
that to the extent that these informational asymmetries exist, they are more than offset by
the greater burden the business owner will experience if an accommodation is denied
compared to the cost the same-sex couple will incur if the accommodation is granted.
Berg, Common, supra note 4, at 231–32.

These scholars raise important points. I would add two caveats to their arguments. I
think the burden that Berg contends that business owners must bear may be overstated in
some circumstances. See supra notes 76–78 and accompanying text. The informational
asymmetry and costs incurred by same-sex couples that concern Lupu and Tuttle may be
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model religious accommodation bill (which contains a “substantial
hardship” exception) that would protect any “‘individual, sole propri-
etor, or small business’ from being required . . . to provide goods or
services that assist or promote the solemnization or celebration of any
marriage, or provide counseling or other services that directly facili-
tate the perpetuation of any marriage.”112 This language is ambiguous
in several respects,113 and that ambiguity is magnified in an environ-
ment where people are suspicious of each other’s motive.

A central question for such legislation is the extent to which the
provision applies to any commercial interactions that might be con-
strued as assisting to “celebrate” or directly “perpetuating” the same-
sex couple’s relationship for the entirety of their marital life or
whether it would be largely limited to the provision of goods and ser-
vices that directly facilitate a wedding ceremony and reception.114 The
lifetime burden of being vulnerable to discrimination creates an ag-
gregate burden that is greater than the sum of individual incidents.

Under the framework I propose, the operative question is
whether we would protect the same class of proprietors from being
required to assist in or promote the solemnization or celebration or
any religious life cycle event. Let us take an example. Flowers are
often purchased to celebrate life cycle events. Most of the florists I
have done business with over the years have been small businesses. I
admit on a personal level that the idea that local florists could refuse
the patronage of my family because our celebrations reflect our Jewish
beliefs and heritage is an unpalatable prospect. But I suggest that this
is the proper analogy to think about in trying to balance the compet-
ing autonomy rights that are at issue in the same-sex marriage
controversy.

The model statute Professor Berg describes also protects small
businesses from being required “to provide benefits to any spouse of
an employee.”115 To evaluate this provision, let’s consider another hy-
pothetical. Joe operates a small business with three employees, all of

mitigated by government-arranged cost spreading. See infra notes 116–19 and accompany-
ing text.

112. Berg, Common, supra note 4, at 227 n.130.
113. Some ambiguities in early drafts of the proposed legislation have been reduced by

statutory definitions. The most recent version of the model bill that Berg supports defines
a small business as one that has fewer than five employees or “that provides services which
are primarily performed by” the business owner. See Berg, Religious Liberty Letter, supra
note 4, at 4.

114. See supra notes 73–74 and accompanying text.
115. Berg, Common, supra note 4, at 227 n.130.
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whom receive health benefits for their families. Sarah, one of Joe’s
employees, has been working for Joe for five years. Sarah is a lesbian.
She doesn’t know whether Joe is aware of her sexual orientation. It
has never come up. Sarah falls in love with Jane, a single mom who is
unemployed. The two women get married. Because of his religious
beliefs, Joe refuses to provide health care benefits for Jane or the
couple’s child.

There are two sets of questions here. One deals with uncertainty.
Does the cost of purchasing private health insurance for Sarah’s
spouse and the child for whom she now shares parental responsibility
constitute substantial hardship? How difficult must it be to find com-
parable employment that provides health care benefits before the sub-
stantial hardship exception kicks in? Second, let us change the
identity of the characters to implicate the religious discrimination
model. Assume Sarah is Jewish and she marries John, a Christian. Joe,
who is also Jewish, strongly objects to interfaith marriages on religious
grounds. He refuses to provide health benefits to John. Once again we
may ask whether we are willing to accommodate his refusal to do so in
order to help us determine whether we should accommodate Joe’s
refusal to provide health benefits to Sarah’s same-sex spouse, Jane.

Finally, the model religious accommodation bill Professor Berg
describes protects individuals and small businesses from being re-
quired “to provide housing to any married couple.”116 Although it was
not clear from earlier versions of the model bill, the most recent text
provides that this accommodation is limited to landlords owning and
operating one rental property of no more than five units.117 Although
this provision, if adopted, may deny same-sex couples particularly de-
sirable housing in certain communities,118 I think it would probably
be acceptable under the religious discrimination analysis. The analysis
is straightforward. If a landlord of less than six units would be permit-
ted to refuse to rent housing to an interfaith couple on religious
grounds, the landlord should be permitted to deny housing to a same-

116. Id.
117. The model bill defines a small business in part as a legal entity “that offers hous-

ing for rent, that owns five or fewer units of housing.” Berg, Common, supra note 4, at 233
n.161 (citing model bill § (b)(3)(C)).

118. In the neighborhood in the Bronx where I grew up, there were thousands of
apartments in large apartment buildings but a very modest number of duplexes. Needless
to say, access to a duplex unit, which usually provided a small backyard where children
could play on grass rather than concrete or asphalt, was particularly desirable.
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sex couple as well.119 Similarly, if a landlord is permitted to refuse to
rent a housing unit to a Jewish family because he does not want to
facilitate Jewish religious ceremonies that would regularly take place
on his property and have a mezuzah on the doorframe of any rental
unit, he should be permitted to reject same-sex couples as tenants as
well.120

With regard to employee accommodations, under Title VII, em-
ployers have a limited duty to accommodate the religious beliefs and
practices of their employees.121 Accordingly, an employee who ob-
jected to facilitating the marriage of a same-sex couple and sought to
be relieved of job responsibilities that required him to do so would
have the same right to request an accommodation as exists today for
employees whose other religious beliefs and practices (such as the
need to have Saturday or Sunday off to observe the Sabbath) are bur-
dened by the requirements of their job. The standard used to review
the denial of the requested accommodation would not differ from
that which is conventionally applied in Title VII cases dealing with
other employee religious practices and beliefs.

Obviously, the list of illustrations could go on. Further, as I indi-
cated earlier, there will certainly be areas where distinctions should be
drawn between religious discrimination and discrimination against
same-sex marriages and marital couples.

I offer the suggestion of looking to the model of accommoda-
tions for religious discrimination as the beginning, not the end, of the
discussion. In this heated and polarized area of law and life, however,
having a place to begin the discussion is no small matter.

IV. Cost Spreading and Mitigating Burdens

An auxiliary issue that has received attention in the literature
deals with operational concerns that accompany religious accommo-
dations. One question involves the point at which same-sex couples
must be notified that a particular provider intends to exercise the
rights granted to him by statutory religious accommodations to refuse

119. Federal fair housing legislation provides an exemption from otherwise applicable
anti-discrimination requirements in the sale or rental of housing for “rooms or units in
dwellings containing living quarters occupied or intended to be occupied by no more than
four families living independently of each other, if the owner actually maintains and occu-
pies one of such living quarters as his residence.” 42 U.S.C.A. § 3603(b)(2) (West 2010).

120. It is not clear that such discrimination would be permitted. See generally Bloch v.
Frischholz, 587 F.3d 771 (7th Cir. 2009).

121. See supra notes 57–59 and accompanying text.
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to provide them the goods or services they are seeking. A related ques-
tion asks whether such a provider should be required to inform same-
sex couples of alternative sources of the goods or services—sources
that do not object to serving same-sex couples as customers or clients.

These issues are of greater importance in some situations than
others. If counseling services are at issue, for example, it is imperative
that a gay or lesbian client receive notice of a therapist’s religious mis-
givings before they disclose very personal and sensitive information
about themselves or develop the deep ties that often arise between
therapist and patient. Similarly, in the context of medical services,
Vikram Amar and I argued in a comment on the North Coast Women’s
Care Medical Group, Inc. v. Superior Court122 case that:

[o]nce a patient bares body and soul to a medical practitioner with
the trust and understanding that she will receive the care she is
seeking, one might reasonably argue that it is too late for a physi-
cian to express reservations, religious or otherwise, about going
forward with a treatment the patient has every reason to expect
would be provided.123

Similarly, the proprietor of a bed and breakfast should be re-
quired to notify a same-sex family that he refuses to provide them a
place to stay before they attempt to check-in to a room after traveling
hundreds of miles to their holiday destination. On the other hand, as
Douglas Laycock and others have noted, there are also problems with
requiring professionals, commercial businesses, and non-profit orga-
nizations exercising their right to discriminate under accommodation
statutes to publicly declare that they will not provide goods and ser-
vices to same-sex marital couples.124 The cumulative expressive impact
of such declarations may have far more serious consequences than the
decisions of the providers themselves acting independently and
outside of the public eye.

122. 189 P.3d 959 (2008).
123. Vikram David Amar & Alan Brownstein, How Should the Law Respond When Health

Care Providers’ Obligations Conflict with their Religious Beliefs? Two Recent Developments That Illu-
minate the Issue: Part One in a Two-Part Series, FINDLAW LEGAL COMMENT (Sept. 12, 2008),
http://writ.news.findlaw.com/amar/20080912.html.

124. Laycock, Afterword, supra note 3, at 198–99 (noting fear that posting of notices by
professionals and merchants declaring that they will not provide services to same-sex
couples for religious reasons, “would reinforce resistance and embolden other merchants
to post similar notices”); Lupu & Tuttle, supra note 2, at 290 (explaining that, “[i]n some
areas at least, public pronouncements of exclusion might make such refusals even more
common.”).
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Whether religious objectors have a duty to give same-sex couples
denied services a list of alternative providers125 has also provoked disa-
greement. There is little doubt that conveying this information would
mitigate the burden imposed on the discriminated against couple. It
is argued, however, that this obligation itself would violate the objec-
tor’s beliefs that he cannot facilitate or validate a same-sex couple’s
marriage in any way.126

An alternative approach to both of these problems is to recognize
that the government has a dual role in religious accommodations
cases. One governmental goal is to protect religious liberty. This ob-
jective is achieved by providing religious objectors an accommodation
that exempts them from having to obey civil rights laws or other legal
requirements that violate the tenets of their faith. The government’s
other goal is to do what it can to further the purposes of the statute
under which the religious objector has been granted an exemption.
Here, that purpose is to relieve members of a protected class of the
burden of private or public discrimination in the provision of goods
and services.

The government can further both of these objectives by taking
steps to spread the costs of the accommodation more broadly so that
they do not fall quite so disproportionately on the members of the
protected class.127 The justification for cost spreading in these circum-
stances is fairly straightforward. Religious liberty is a public, political
good. Protecting religious liberty through religious accommodations
serves the public interest as well as the needs of the particular benefi-
ciaries of any specific exemption. Accordingly, it is fair to spread the
cost of such accommodations among the public at large, rather than

125. See Lupu & Tuttle, supra note 2, at 290 (arguing that instead of notifying prospec-
tive patrons that they will not provide goods or services to same-sex couples, “[a] more
appropriate informational requirement would demand that, as a condition of the exemp-
tion, religious objectors provide customers with a list of ready and willing providers”).

126. Berg, Common, supra note 4, at 232; see generally Laycock, Afterword, supra note 3, at
195–96 (discussing religious traditions that impose moral culpability on a believer, “who
cooperates with another’s wrongdoing, or even who fails to sufficiently resist [the other’s
wrongdoing]”) (internal citation omitted).

127. Lupu and Tuttle suggest that one of the reasons accommodations for religious
objectors in business should be denied is that the cost of such accommodations would fall
heavily and disproportionately on “a discrete set of customers.” Lupu & Tuttle, supra note
2, at 290–91. They argue that in the employer-employee context and other circumstances
in which religious accommodations are granted, “the costs of the burden can be broadly
distributed.” Id. at 290. The point is well-taken, but I do not believe that the ability of
government to spread the costs of accommodating religious objectors to same-sex mar-
riage has been fully considered—particularly if we are willing to think outside the box on
this issue.
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standing by and allowing them to fall on the members of a relatively
limited and discrete class.128

I suggest that the government should spread the cost of religious
accommodations by taking on the obligation of developing and dis-
tributing information regarding the availability of services to same-sex
couples. If lists of providers who have no reservations about providing
goods and services to same-sex couples are made available through
the Internet or other means, at least some of the burden of religiously
justified discrimination may be mitigated. Same-sex couples would be
able to choose physicians, therapists, bakers, and florists with the as-
surance that they would receive respectful attention to their needs
and that their patronage would be welcome. Moreover, a list of prov-
iders who are willing to offer goods and services to same-sex couples
expresses a far less negative message than posted notices declaring a
proprietor’s unwillingness to serve same-sex couples on religious
grounds.

Government mitigation of the burdens of religious accommoda-
tion can be furthered through a variety of other cost-spreading mech-
anisms as well. The state could develop a health care insurance pool
to provide medical insurance to the spouses of employees of religious
organizations who would otherwise have been entitled to employ-
ment-based health insurance, but for the refusal of religious employ-
ers to include same-sex spouses in the health care benefits provided to
employees. HMO’s and health care provider groups contracting with
medical insurance companies might be required to include a suffi-
cient number of health care professionals willing to provide treatment
to the gay and lesbian community in their membership.129 The oppor-
tunities for mitigation are varied. What is necessary is the understand-
ing by government and by those who support religious
accommodations that government’s role does not end by the granting
of exemptions—it extends to mitigating and spreading the costs of
accommodations to the extent that it is reasonably possible to do so.

128. I have written previously about cost spreading in the context of constitutionally
mandated religious accommodations. Alan Brownstein, Taking Free Exercise Rights Seriously,
57 CASE W. RES. L. REV. 55, 128–30 (2006).

129. Such a requirement would alleviate the problem that same-sex couples would not
be able to obtain medical services from preferred or in-network providers in their health
insurance plans. This issue has arisen in litigation. See First Amended Complaint for Dam-
ages and Petitions for Injunctive Relief at 12, N. Coast Women’s Care Med. Grp. v. Supe-
rior Court, 189 P.3d 959 (Cal. 2008) (No. GIC770165), 2001 WL 35919623, at para. 36
(alleging primary care medical group had exclusive arrangement with North Coast and
that plaintiff had to seek reproductive therapy from “off plan” physician after North Coast
refused to continue treating Plaintiff).


