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Low Impact Development Policies and
Californian Water Rights: Natural
Conflicts—Diminishing Returns

By SUSAN GILBERT-MILLER*

The right to water or to the use or flow of water in or from any
natural stream or water course in this State is and shall be limited
to such water as shall be reasonably required for the beneficial use
to be served, and such right does not and shall not extend to the
waste or unreasonable use or unreasonable method of use or un-
reasonable method of diversion of water.1

—California Constitution

Introduction

URBANIZATION—LAND conversion from forest or agricultural use
to suburban and urban use—is occurring rapidly within the United
States.2 Urbanization disturbs and covers the land with impervious
materials that profoundly affect water runoff. Increasing soil distur-
bance and decreasing surface permeability alters “how water moves
both above and below ground during and following storm events, the
quality of that stormwater, and the ultimate condition of nearby rivers,
lakes, and estuaries.”3 For example, construction site runoff transports
sediment, debris, oils, and chemicals into storm sewer systems or di-

* Ph.D., University of Manchester, England; J.D. Candidate, University of San
Francisco School of Law, 2011. The author is grateful to Professor David Sandino for his
inspiration and feedback.

1. CAL. CONST. art. X, § 2.
2. NAT’L RESEARCH COUNCIL, URBAN STORMWATER MANAGEMENT IN THE UNITED

STATES 1 (2008) [hereinafter NRC]. Most of the U.S. population now lives in suburban and
urban areas. Id.

3. Id.
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rectly into rivers, lakes, or coastal waters.4 Polluted runoff that enters
the watercourse endangers fish and other wildlife by destroying
habitat, obstructing flow, and directly injuring or killing species.5
High velocity runoff erodes stream banks, which causes further in-
stream damage.6

Nationally, stormwater from the “built environment” is one of the
foremost national pollution control problems because runoff is a pri-
mary source of water degradation.7 Although stormwater has long
been linked with water quality impairment, it has only been regulated
since 1987.8 Stormwater management challenges regulators because
of its diffuse and episodic nature, accumulation of pollutants requir-
ing treatment, and increased volume resulting from impervious sur-
faces that neither slows the water flow nor allow it to percolate into
the soil.9 Additionally, stormwater-management laws are generally in-
complete and, frequently, conflict with state and local rules that focus
primarily on flood control and drainage.10

Low Impact Development (“LID”) is a collective term used to en-
compass various practices designed to reduce stormwater runoff.
Commonly, LID practices involve low-scale rain barrel and down-
spout water collection, rooftop gardens, and substitution of permea-
ble for impermeable paving systems.11 Essentially, LID halts runoff. Its
goal is to manage rainfall at the source and “mimic a site’s predevelop-
ment hydrology using design techniques that infiltrate, filter, store,
evaporate, and detain runoff close to its source,” rather than convey-
ing, managing, and treating stormwater at end-of-pipe facilities.12

With public concern growing about drought and climate change, mu-
nicipal, state, and federal regulators are promoting LID strategies to
achieve more efficient use of existing water supplies and to regulate

4. Stormwater Discharges From Construction Activities: Overview, U.S. ENVTL. PROTECTION

AGENCY, http://cfpub.epa.gov/npdes/stormwater/const.cfm (last updated Feb. 11, 2009).
5. Id.
6. Id.
7. NRC, supra note 2, at vii.
8. See Federal Water Pollution Control Act Amendments of 1972, § 402(p), 33 U.S.C.

§ 1342 (2006) (which brought stormwater runoff under federal regulation).
9. GREG GEARHEART, LOW IMPACT DEV. CTR., A REVIEW OF LOW IMPACT DEVELOPMENT

POLICIES: REMOVING INSTITUTIONAL BARRIERS TO ADOPTION 1 (2007), available at http://
pepi.ucdavis.edu/mapinfo/pdf/CA_LID_Policy_Review_Final.pdf.

10. NRC, supra note 2, at 2–3.
11. See, e.g., Low Impact Development (LID), U.S. ENVTL. PROT. AGENCY, http://www.epa.

gov/nps/lid (last updated Mar. 18, 2011).
12. Low Impact Development Strategies and Tools for NPDES Phase II Communities, LOW IM-

PACT DEV. CENTER, http://www.lowimpactdevelopment.org/lidphase2/ (last visited Mar.
18, 2011).
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stormwater compliance.13 Yet few government-promoted LID pro-
grams have considered the potential impact of widespread LID adop-
tion on existing state water rights.

This comment will consider how LID strategies fit within the ex-
isting California water-law framework. Part I provides the background
for a subsequent discussion on the legal rights and responsibilities
that may attach to LID projects. It briefly describes how stormwater
fits within the natural water cycle and the federal Clean Water Act’s
stormwater regulations to control pollution; it also suggests why regu-
lators see LID as one of today’s “most exciting new trends in water
quality management.”14 Part II reviews the California doctrines that
apply to stormwater drainage and capture; riparian and appropriative
water rights; and water diversions and interference. It considers how
an LID strategy that diverts, impounds, or otherwise interferes with

13. See, e.g., Low Impact Development—Sustainable Storm Water Management, STATE WATER

RESOURCES CONTROL BOARD, http://www.waterboards.ca.gov/water_issues/programs/low_
impact_development (last updated Jan. 28, 2010) (“On January 20, 2005, the State Water
Resources Control Board adopted sustainability as a core value for all California Water
Boards’ activities and programs . . . . Low Impact Development (LID) is a sustainable prac-
tice that benefits water supply and contributes to water quality protection.”); Low Impact
Development in the City of Los Angeles, CITY OF L.A. STORMWATER PROGRAM, http://www.laci-
tysan.org/wpd/Siteorg/program/LID/lidintro.htm (last visited Mar. 18, 2011) (“[W]e
hope to encourage everyone to make a difference and embrace LID as a way to improve
the quality of life in Los Angeles.”); Rainwater Harvesting Rebate, CITY OF SANTA ROSA, CA.,
http://ci.santa-rosa.ca.us/departments/utilities/conserve/Pages/RainwaterHarvesting.
aspx (last visited Mar. 18, 2011); CITY OF SANTA MONICA, RAIN HARVEST REBATE APPLICATION

PACKET 1 (2008), available at http://www.rainharvest.com/more/Santa_Monica_RainHar-
vest_Rebate_Application.pdf; Low Impact Development, CITY OF REDMOND, CA., http://www.
redmond.gov/cms/one.aspx?objectId=23507&contextId=169 (last visited Apr. 19, 2010)
(“The City is working on many fronts to encourage and support builders and developers
who want to use low impact development techniques.”); STORMWATER MGMT. PROGRAM,
CNTY. OF SAN LUIS OBISPO, NATIONAL POLLUTION DISCHARGE ELIMINATION SYSTEM PHASE II
§ 3, 7 (approved rev. ed. 2007), available at http://www.slocounty.ca.gov/Assets/PW/
stormwater/SWMPRev3.pdf (designating LID as a best management practice). Therefore,
the County intends to promote LID. Id. at § 4, 26; CENT. COAST REG’L WATER QUALITY

CONTROL BD., CITY OF SALINAS DEVELOPMENT STANDARDS PLAN: LOW IMPACT DEVELOPMENT

DESIGNS AND PRACTICES FOR URBAN STORM WATER DRAINAGE MANAGEMENT JULY 2007, at 1-1
(2007), available at http://www.waterboards.ca.gov/centralcoast/water_issues/programs/
stormwater/muni_phase1/docs/salinas-dsp.pdf (“The purpose of the City of Salinas Devel-
opment Standards Plan . . . is to present Low Impact Development (LID) planning poli-
cies, procedures and design standards that will effectively reduce the volume, rate and
pollutant loading of urban runoff from new development and significant redevelopment
in the City and throughout the central coast region.”); CITY OF ALBUQUERQUE, N.M., RAIN-

WATER HARVESTING: SUPPLY FROM THE SKY, at i (2000), available at http://www.ose.state.nm.
us/water-info/conservation/Albq-brochures/rainwater-harvesting.pdf.

14. U.S. ENVTL. PROT. AGENCY, 841-F-07-006, REDUCING STORMWATER COSTS THROUGH

LOW IMPACT DEVELOPMENT (LID) STRATEGIES AND PRACTICES, at iii (2007), available at
http://www.epa.gov/owow/nps/lid/costs07/documents/reducingstormwatercosts.pdf.



782 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 45

water flow might be analyzed by the courts in regard to water rights.
The conclusion argues that California’s laws classifying stormwater in-
terference as “diffuse” surface water are problematic, and conflicts are
likely if LID strategies become widely adopted. It further argues that a
legislative solution is needed to clarify the relationship between “dif-
fuse” surface water and existing water rights to minimize uncertainty
and prevent future disputes.

I. Why Low Impact Development?

A. Stormwater and Nature’s Cycle

Hydrogeologically, water is interconnected. The quantity of the
earth’s total surface water is believed to be the same as existed 3.8
billion years ago,15 although its distribution between land and sea has
varied.16 The sun evaporates some 500,000 cubic kilometers of water
annually from the earth’s surface, eighty-six percent from the oceans,
and fourteen percent from land;17 it is held as atmospheric water va-
por until it condenses into clouds that deposit the water back onto the
earth’s surface as rain, sleet, hail, or snow.

An estimated 71,500 cubic kilometers of water evaporates annu-
ally from land, while some 110,300 cubic kilometers is returned from
the sky.18 Some of this water never reaches the ground. It is inter-
cepted by the leaves of plants and trees and remains there until it
reevaporates. A fraction of the water that does reach the ground is
held in surface depressions until it eventually evaporates. Some water
evaporates directly from the soil’s top layer or is drawn through roots
and transpired through leaves. Some water infiltrates the soil to be-
come groundwater. Increasingly today, water hits pavement or an-
other impermeable surface. When water overwhelms the ground’s
absorptive capacity or contacts an impervious surface it becomes
stormwater “run-off,” traveling over the surface until it collects into a
conveyance, stream, gully, or water-body.

Most of the water that falls to earth eventually returns to its pri-
mary source. Groundwater seeps or flows to the surface and feeds

15. See ELIZABETH KAY BERNER & ROBERT A. BERNER, THE GLOBAL WATER CYCLE: GEO-

CHEMISTRY AND ENVIRONMENT 18 (1987).
16. Id. at 20.
17. SANDRA POSTEL, WATER: RETHINKING MANAGEMENT IN AN AGE OF SCARCITY 6

(1984).
18. Id. at 7.
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swamps, springs, lakes, or rivers, which flow to the sea.19 Thus, the
cycle is perpetuated and begins anew. Traditionally, water law has not
recognized this interconnected cycle.20 Therefore, legal rules and pol-
icies for water quantity and quality are not always harmonious. The
use of LID techniques provide examples of how policies to promote
better stormwater management and reduce pollutants may substan-
tially impact quantity considerations by affecting water right
allocations.

B. The Federal Clean Water Act—The Challenge of Managing
Stormwater

Congress passed the Federal Pollution Control Act Amend-
ments,21 commonly called the Clean Water Act (“CWA” or “Act”), in
1972. The CWA stated a “national goal that the discharge of pollutants
into the navigable waterways be eliminated by 1985.”22 To achieve this
goal, the Act created the National Pollution Discharge Elimination
System (“NPDES”) permit program, which required the U.S. Environ-
mental Protection Agency (“EPA”) to reduce “pollutants”23 into “navi-
gable waters”24 by regulating “point source”25 discharges26 from

19. See, e.g., THOMAS C. WINTER, ET AL., U.S. DEP’T OF THE INTERIOR, GROUND WATER

AND SURFACE WATER: A SINGLE RESOURCE, U.S. GEOLOGICAL SURVEY CIRCULAR 1139, at 2
fig.1 (1998), available at http://pubs.usgs.gov/circ/circ1139/pdf/circ1139.pdf (providing
a more in-depth explanation of the hydrologic cycle and factors leading to water
variability).

20. See, e.g., Paul M. Ginsburg, The Ownership of Diffused Surface Waters in the West, 20
STAN L. REV. 1205, 1206, 1208 (1967–1968); Anna R. Gwinn, Diffused Surface Water Problems
and a Current of Anomalous Remedies, 1 J. MIN. L. & POL’Y 299, 301 (1985); Wendy B. Davis,
Reasonable Use Has Become the Common Enemy, An Overview of the Standards Applied to Diffused
Surface Waters and the Resulting Depletion of Aquifers, 9 ALBANY L. ENVTL. OUTLOOK J. 1, 2, 6
(2004).

21. Federal Water Pollution Control Act Amendments of 1972, 33 U.S.C.
§§ 1251–1387 (2006).

22. Id. § 1251(a)(1). The Clean Water Act’s (“CWA”) stated objective “is to restore
and maintain the chemical, physical, and biological integrity of the Nation’s waters.” Id. at
§ 1251. To meet that goal, the CWA prohibits “the discharge of any pollutant by any per-
son” unless it complies with some provision of the Act. Id. § 1311(a).

23. “Pollutant” is defined broadly and includes such materials as dredged spoil, rock,
sand, cellar dirt, and industrial and municipal wastes. Id. § 1362(6).

24. “Navigable waters” are the “waters of the United States, including the territorial
seas.” Id. § 1362(7). This definition has been interpreted to require a “significant nexus”
with tributary or navigable waters. See Rapanos v. United States, 547 U.S. 715 (2006).

25. A “point source” is “any discernible, confided and discrete conveyance,” such as a
pipe, ditch, channel, or conduit “from which pollutants are or may be discharged.” 33
U.S.C. § 1362(14) (2006).

26. The CWA defines “discharge of pollutants” to be “any addition of any pollutant to
navigable waters from any point source.” Id. § 1362(12). Section 301 of the Act prohibits
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industrial processes, wastewater, and municipal sewers.27 The Act also
addressed non-point-source pollution, which is contamination from
diffuse sources like urban runoff. Under CWA § 303, states were re-
quired to designate water uses (such as swimming or fishing) for each
water body.28 Water quality standards were then set for the maximum
allowable pollutant concentrations that would still protect the water’s
designated uses.29 Stormwater was not specifically regulated until 1987
when Congress added § 402(p) to the CWA.30 The new provision re-
quired the EPA to regulate the most significant stormwater discharges
(such as industrial facilities, municipal storm sewers, and large con-
struction sites) by requiring NPDES permits and technological stan-
dards for discharges.31

Almost forty years after the CWA’s passage, the nation’s waters
continue to be impaired,32 although the Act has generally been
deemed a success.33 Runoff from roads, storm sewers, and other ur-
ban activities pollute waters nationwide. Such stormwater is classed as

effluent discharges without a permit and establishes technological standards for discharger
categories. Id. § 1311.

27. Section 402 of the CWA established the National Pollutant Discharge Elimination
System (“NPDES”) that requires dischargers to obtain permits that limit the type and qual-
ity of pollutants that can be released into the nation’s waters. Permits can be issued by the
U.S. Environmental Protection Agency or duly authorized state agencies. Id. § 1342(a)–(b)
(2006).

28. 33 U.S.C. § 1313(c)(2)(A) (2006).
29. Id. States also set the total maximum daily load (“TMDL”) of point source and

nonpoint source allowable that would not exceed the “water quality criteria.” See id.
§ 1313(d)(1)(C)–(D) (2006) (U.S. EPA can establish TMDLs for states that fail to establish
them).

30. Water Quality Act, 33 U.S.C. § 1342(p) (2006) (entitled “Municipal and Industrial
Stormwater Discharges”).

31. Id. It is important to note that the Porter-Cologne Water Act, adopted in 1969, is
California’s main statute that governs water quality control. This Act applies to all waters in
the state and is equivalent to the CWA, with the same requirements for controlling
nonpoint source pollution.

32. Nationally forty-four percent of assessed river and stream miles, sixty-four percent
of surveyed lakes and thirty percent of surveyed estuaries continue to be impaired. OFFICE

OF WATER, U.S. ENVTL. PROT. AGENCY, 841-R-08-001, NATIONAL WATER QUALITY INVENTORY:
REPORT TO CONGRESS: 2004 REPORTING CYCLE 13, 16–17 (2009) [hereinafter REPORT TO

CONGRESS], available at http://www.epa.gov/owow/305b/2004report/2004_305Breport.
pdf.

33. See, e.g., William L. Andreen, Water Quality Today—Has the Clean Water Act Been a
Success? 55 ALA. L. REV. 537, 538 (2004); Robert W. Hahn, United States Environmental Policy:
Past, Present and Future, 34 NAT. RESOURCES J. 305, 306 (1994); Michael E. Kraft & Norman
J. Vig, Environmental Policy from the 1970s to the Twenty-First Century, in ENVIRONMENTAL POL-

ICY: NEW DIRECTIONS FOR THE TWENTY-FIRST CENTURY 1, 22 (Norman J. Vig & Michael E.
Krafts eds., 2003).
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a “Major Pollutant Source Category” by the EPA.34 In 1996, the EPA
reported that urban runoff was the leading cause of damage to sur-
veyed estuaries and the third largest source of water quality impair-
ment to surveyed lakes.35 A more recent national review suggests some
improvement; urban runoff was listed as the eighth leading cause of
impairment for surveyed estuaries and the sixth largest source of
water quality impairment for surveyed lakes.36 The EPA admits, how-
ever, that changes in the ratings from earlier surveys is likely attributa-
ble to reporting modifications that included fewer river and stream
assessments.37 Since stormwater runoff contributes significantly to wa-
tercourse degradation, and runoff management has proved problem-
atic, regulators have sought new ways to control runoff. LID is seen by
the EPA and others as an important means to this end.38

C. State’s LID Adoption as a Best Management Practice

On November 16, 1990, under the CWA, the EPA published
“Phase I” stormwater regulations that regulate stormwater discharges
from “priority pollutants.”39 Phase II regulations, issued December 8,
1999, expanded the NPDES program to include stormwater dis-
charges from small municipal separate storm sewers systems (“MS4s”)
(serving less than 100,000 people) and construction sites disturbing

34. See REPORT TO CONGRESS, supra note 32, at 23. As little as ten percent impervious
cover can result in steam degradation within a watershed. Further, impervious surfaces,
like pavements and rooftops, result in five times more runoff from a typical city block than
is generated by a woodland area of the same size. See U.S. ENVTL. PROT. AGENCY, 841-F-03-
003, FACT SHEET, PROTECTING WATER QUALITY FROM URBAN RUNOFF: CLEAN WATER IS EVERY-

BODY’S BUSINESS (2003), available at http://www.epa.gov/owow/nps/toolbox/other/epa_
nps_urban_facts.pdf.

35. U.S. ENVTL. PROT. AGENCY, 841-F-96-004G, FACT SHEET, MANAGING URBAN RUNOFF

(1996), available at http://www.epa.gov/owow/nps/facts/point7.htm.
36. REPORT TO CONGRESS, supra note 32, at 19, 23.
37. Id. at 15.
38. For example, U.S. EPA guidance issued to comply with Executive Order 13514

(Oct. 5, 2009) and the Energy Independence and Security Act of 2007, § 438 (“EISA”),
requiring strict runoff compliance for federal development and redevelopment projects,
only describes LID techniques. See OFFICE OF WATER, U.S. ENVTL. PROT. AGENCY, 841-B-09-
001, TECHNICAL GUIDANCE ON IMPLEMENTING THE STORMWATER RUN OFF REQUIREMENTS FOR

FEDERAL PROJECTS UNDER SECTION 438 OF THE ENERGY INDEPENDENCE AND SECURITY ACT 1
(2009).

39. “Priority pollutants” included certain categories of industrial facilities (as per 40
C.F.R. § 122.26(b)(14) (2010)), medium and large municipal separate storm-sewer systems
(those serving more than 100,000 people), and construction sites disturbing over five
acres. See National Pollution Discharge Elimination System Permit Application Regulations
for Storm Water Discharges, 55 Fed. Reg. 47,990 (Nov. 16, 1990).
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one to five acres.40 MS4s include municipal roads, gutters, ditches,
and storm drains.41 Regulated entities are required to implement
“Stormwater Management Programs” to prevent contaminants from
entering water systems. Pollutant reductions must be achieved to the
“maximum extent practicable” by application of Best Management
Practices (“BMP”).42

LID is considered to be a BMP for managing stormwater runoff.43

As a consequence, California and other states are adopting LID to
comply with EPA requirements for NPDES stormwater discharges.44

On April 30, 2003, the California State Water Resources Control
Board (“SWRCB”) adopted a “General Permit” for the statewide regu-
lation of small MS4s “in order to efficiently regulate numerous storm
water discharges under a single permit.”45 The SWRCB identified ur-
ban runoff as “a leading cause of pollution throughout California.”46

As a result, the SWRCB through its Regional Water Quality Control
Boards is actively promoting LID adoption as a BMP.47

40. National Pollution Discharge Elimination System—Regulations for Revision of the
Water Pollution Control Program Addressing Storm Water Discharges, 64 Fed. Reg. 68,722
(Dec. 8, 1999).

41. An “MS4s” is a conveyance or system of conveyances (including roads with
drainage systems, municipal streets, catch basins, curbs, gutters, ditches, man-
made channels or storm drains): (i) designed or used for collecting or conveying
storm water; (ii) which is not a combined sewer; and (iii) which is not part of a
Publicly Owned Treatment Works (POTW).

STATE WATER RES. CONTROL BD., WATER QUALITY ORDER NO. 2003-0005-DWQ (2003)
[hereinafter WATER QUALITY ORDER] (summarizing 40 C.F.R. § 122.26(b)(8) (2010)),
available at http://www.waterboards.ca.gov/board_decisions/adopted_orders/water_qual-
ity/2003/wqo/wqo2003_0005dwq.pdf.

42. National Pollution Discharge Elimination System—Regulations for Revision of the
Water Pollution Control Program Addressing Storm Water Discharges, 64 Fed. Reg. at
68,731–32.

43. See Low Impact Development (LID) and Other Green Design Strategies, U.S. ENVTL. PROT.
AGENCY, http://cfpub.epa.gov/npdes/stormwater/menuofbmps/index.cfm?action=fact
sheet_results&view=specific&bmp=124 (last visited Feb. 20, 2011).

44. See, e.g., BERNER & BERNER, supra note 13.
45. WATER QUALITY ORDER, supra note 41; STATE WATER RES. CONTROL BD., BOARD

MEETING MINUTES, Item 12 (Apr. 30, 2003).
46. WATER QUALITY ORDER, supra note 41, at 15–16.
47. See, e.g., STATE WATER RES. CONTROL BD., WATER QUALITY ORDER NO. 2009-0009-

DWQ, at 12 (requiring all construction sites to match preproject hydrology and equating
this approach to LID); STATE WATER RES. CONTROL BD., RESOLUTION NO. 2005-0006 (2005)
(resolution concerning the adoption of sustainability as a core value discussing LID); Low
Impact Development—Sustainable Storm Water Management, STATE WATER RES. CONTROL BD.,
http://www.waterboards.ca.gov/water_issues/programs/low_impact_development/index.
shtml (last visited May 12, 2010) (stating the Board has adopted a “adopted sustainability as
a core value for all California Water Boards’ activities and programs” and “Low Impact
Development (LID) is a sustainable practice.”); GEARHEART, supra note 9, at 1.
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D. Low Impact Development—Stopping Stormwater Runoff

LID48 is a stormwater management strategy and set of techniques
used to reduce runoff and pollutant-loading into a watercourse by
managing the runoff as close to its origin as possible. Every LID pro-
ject is different, because design strategies are incorporated into a site’s
development; however, fundamentally, all LID projects retard drain-
age by “infiltration, evapotranspiration, and reuse of rainwater.”49

These techniques “manage water and water pollutants at the source
and thereby prevent or reduce the impact of development on rivers,
streams, lakes, coastal waters, and groundwater.”50 Therefore, LID is a
proactive approach for reducing pollutants that would otherwise re-
quire treatment at the stream outfall.

Infiltration practices involve engineered structures or landscape
features designed to capture and store runoff for absorption into the
underlying soil.51 Infiltration potentially recharges groundwater
sources.52 Systems can include trenches, drainfields, dry wells, and dis-
connected downspouts.53 Evapotranspiration allows water to evapo-
rate from vegetation and may include grass swales, landscaping, and
vegetative rooftops. When infiltration is not possible, rainwater re-
tained onsite may be captured for reuse as irrigation, toilet flushing,
or industrial processes.54 These three techniques—infiltration, evapo-
transpiration, and rainwater reuse—can affect water rights by inter-
cepting and retaining water that might naturally drain to a
watercourse.

48. LID is one term used to describe the practices and techniques employed to pro-
vide advanced stormwater management. Other common terms include: green infrastruc-
ture, conservation design, and sustainable stormwater management. All these practices
essentially try to maintain vegetation and open space, optimize natural hydrologic
processes to reduce stormwater volumes and discharge velocity, and incorporate various
treatment options to remove pollutants. See U.S. ENVTL. PROT. AGENCY, 841-F-07-006, RE-

DUCING STORMWATER COSTS THROUGH LOW IMPACT DEVELOPMENT (LID) STRATEGIES AND

PRACTICES 27–28, n.4 (Dec. 2007), available at http://www.epa.gov/owow/nps/lid/costs
07/documents/reducingstormwatercosts.pdf.

49. Id. at iii.
50. Id.
51. Id. at 3–4.
52. Id. at 3.
53. Id. See also Asa Foss, Low Impact Development: An Alternative Approach to Site Design,

PASMEMO, May–Jun. 2005, available at http://www.pathnet.org/si.asp?id=1592; Eric W.
Strecker et al., Stormwater Retention On Site: An Analysis of Feasibility and Desirability, THE

WATER REPORT, July 15, 2009, at 4–5 (noting that low soil permeability and groundwater or
soil contamination may make this technique undesirable).

54. Strecker et al., supra note 53, at 7.
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II. The Issue: Low Impact Development Strategies—What
Legal Doctrines Apply?

While LID is promoted as a BMP from a pollution control stand-
point, it is uncertain how a court may view a “capture and infiltration”
system relative to water rights. Consider the hypothetical California
property owner who engineers a conveyance and basin system to cap-
ture stormwater for groundwater infiltration that diminishes the water
available to a downstream water-rights holder. The court may view this
situation in two primary ways. It may view the property owner as cap-
turing water for on-site use. The court would consider whether
stormwater capture is within California’s appropriative water-rights
system and what, if any, rights are owed to the downstream water-
rights holder. Alternatively, it may see the water capture as a drainage
interference issue that harms the downstream user. Drainage-law doc-
trine would apply in this second circumstance. The rest of this Com-
ment will examine these issues.

A. Stormwater Runoff: Where Does it Fit?

1. Water-Rights Classifications

In water law, water is classified as either (1) natural watercourses,
lakes, and ponds; (2) groundwater; or (3) “diffused” surface waters.55

Different legal doctrines apply depending upon the water classifica-
tion used.56 Therefore, depending on the water classification, the
term “water right” has several different meanings.57 The term “surface
water” is also ambiguous. It has been used both to describe water in its
“diffused” or “vagrant” form—not confined within a watercourse—as
well as water that flows within a watercourse.58 The “essential charac-
teristics” of “diffuse” surface water are that the flow is short-lived, wa-
ters are spread over the ground, and waters are not yet concentrated

55. Gwinn, supra note 20, at 301.
56. Id.
57. David B. Anderson, Water Rights as Property in Tulare v. United States, 30 MC-

GEORGE L. REV. 461, 472 (2007).
58. E.g., Restatement Second of Torts defined “surface water” relative to its diffused

form as “water from rain, melting snow, springs or seepage, or detached from subsiding
floods, that lies or flows on the surface of the earth but does not form a part of a water-
course or lake.” RESTATEMENT (SECOND) OF TORTS § 846 (1979). Thus, “surface water” is
unevaporated water from natural sources that flows, pools, or accumulates before draining
into a stream, lake, or other water body or percolating into the earth. Id. Not all courts,
however, have included receding flood waters in their “surface water” classification. See
Mogle v. Moore, 104 P.2d 785, 789 (Cal. 1940).
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into a legal watercourse, lake, or pond.59 “Stormwater,” as defined by
the CWA, NPDES regulations, is “storm water runoff, snow melt run-
off, and surface runoff and drainage.”60 As such, NPDES-regulated
stormwater runoff falls squarely within the “diffused” surface water
classification. However, the legal definition of “diffused” surface water
differs from state to state.61

2. California’s “Surface Waters”

The California Supreme Court defines “surface waters” as
“[w]ater diffused over the surface of land, or contained in depressions
therein, and resulting from rain, snow, or which rises to the surface in
springs.”62 Its characterization is distinguished from water flowing in a
fixed channel or identifiable body, such as a river, lake, or other iden-
tifiable watercourse.63 Therefore, when such waters are gathered into
a definite water body, such as a stream or river, the waters “lose their
character as surface water” and become part of the watercourse.64

“Diffuse” surface waters are also distinguished from “flood water”
which is an “extraordinary overflow of rivers and streams.”65 Whereas
surface water has not yet become part of a watercourse, flood water
has escaped from a watercourse in great volume to flow over adjacent
land. 66 Therefore, although flood water has no regular channel and
may flow in a temporary channel or follow a natural course, gully, or

59. WELLS A. HUTCHINS, SELECTED PROBLEMS IN THE LAW OF WATER RIGHTS IN THE

WEST 3 (1942).
60. 40 C.F.R. § 122.26(b)(13) (2010). “Stormwater runoff” is water “generated when

precipitation from rain and snowmelt events flows over land or impervious surfaces and
does not percolate into the ground.” National Elimination Discharge System, Stormwater Pro-
gram, U.S. ENVTL. PROT. AGENCY, http://cfpub.epa.gov/npdes/home.cfm?program_id=6
(last visited Mar. 8, 2010).

61. Paul M. Ginsburg, The Ownership of Diffused Surface Waters in the West, 20 STAN. L.
REV. 1205, 1207 (1967–1968).

62. Keys v. Romley, 412 P.2d 529, 531 (Cal. 1966); San Gabriel Valley Country Club v.
L.A. Cnty., 188 P. 554, 556 (Cal. 1920) (“It should [ ] be observed at the outset that the
present case is not concerned with surface waters. Such waters in the legal sense are those
which fall on the land by precipitation from the skies or arise in springs and spread over
the surface of the ground without being collected into a definite body.”); see also Everett v.
Davis, 115 P.2d 821, 823 (Cal. 1941).

63. Keys, 412 P.2d at 531.
64. Mogle v. Moore, 104 P.2d 785, 789 (Cal. 1940).
65. Keys, 412 P.2d at 531; see also WELLS A. HUTCHINS, THE CALIFORNIA LAW OF WATER

RIGHTS 372 (1956) (“[I]mplicit in the definition of flood waters is the element of
abnormality.”).

66. Mogle, 104 P.2d at 789; Horton v. Goodenough, 194 P. 34, 35 (Cal. 1920); Lamb v.
Reclamation Dist., 14 P. 625, 629 (Cal. 1887). Such waters are also referred to as “vagrant”
or “enemy” waters. See Herminghaus v. S. Cal. Edison Co., 252 P. 607, 610 (Cal. 1926);
BLACK’S LAW DICTIONARY 1729 (9th ed. 2009).
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depression, its classification as “flood water” does not change.67 These
definitional distinctions are significant because the legal rights at-
tached to water classified as “surface” or “flood” traditionally differs.68

B. Appropriate Appropriation?—Who Is to Judge?

1. California’s Water Rights System

California’s system of water rights has been called a “complex,
often confusing, and sometimes incoherent amalgam.”69 Although
the Californian rights system recognizes a variety of water rights, “ripa-
rian” and “appropriative” rights are the primary allocation doctrines
for watercourses70 and “overlying” rights apply to groundwater.71 The
riparian doctrine, based on English common law, was California’s
original water-law doctrine.72 Under a riparian system, landowners
whose lands border a water body acquire water-use rights.73 These
rights attach to the land and are considered “one of the bundles of
sticks” recognized under common law as a property right.74 There-
fore, a riparian right is neither created by water usage nor lost by
water disuse.75

67. Mogle, 104 P.2d at 789.
68. See, e.g., Horton, 194 P. at 35 (one has no right to obstruct the flow of surface

waters onto his land but can protect himself against flood waters).
69. ELLEN HANAK ET AL., PUB. POLICY INST. OF CAL., CALIFORNIA WATER MYTHS 18

(2009).
70. See People v. Shirokow, 605 P.2d 859, 864 (Cal. 1980) (“California operates under

the so-called dual system of water rights which recognizes both the appropriation and the
riparian doctrines.”). California also recognizes overlying, prescriptive, pueblo, tribal and
federal water rights.

71. City of Barstow v. Mojave Water Agency, 5 P.3d 853, 860, n.7 (Cal. 2000) (citing
Cal. Water Serv. Co. v. Edward Sidebotham & Son, Inc., 37 Cal. Rptr. 1, 6–7 (Dist. Ct. App.
1964)).

72. Roderick E. Walston, California Water Law: Historical Origins to the Present, WHITTIER

L. REV. 765, 767 (2008).
73. City of Barstow, 5 P.3d at 860 n.7; Shirokow, 605 P.2d at 864 (“The riparian doctrine

confers on the owner of land contiguous to a watercourse the right to the reasonable and
beneficial use of water on his land.”); Lux v. Haggin, 10 P. 674 (Cal. 1886).

74. Lux, 10 P. at 697 (“[T]he right of the riparian proprietor to the use of the water is
designated ‘property;’ an ‘incident of property in the land inseparably annexed to the soil,’
as part and parcel of it; ‘an incorporeal hereditament appertaining to the land.’”); Wal-
ston, supra note 72, at 767–68.

75. See Lux, 10 P. at 741 (vested riparian rights cannot be taken away except for public
use upon due compensation); Orange Cnty. Water Dist. v. City of Riverside, 343 P.2d 450,
476 (Cal. Dist. Ct. App. 1959) (“[A] riparian or overlying landowner does not lose his
rights as such by [being a] mere nonuser.”).
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A riparian owner does not “own” a stream’s water but has a usu-
fructuary right76 to the reasonable use of the water flowing across or
adjacent to the property.77 Water must be used only on lands within
the stream watershed; land not within the watershed is not deemed
“riparian” and, therefore, not entitled to the water’s use, even though
the land may be part of a larger tract that is riparian.78 Furthermore,
the right to water use is subject to the reasonable use of other riparian
users who share these rights in common.79 If a riparian owner has no
present water need, other riparian owners may use the water.80 In
water overuse situations, a lower riparian can secure an injunction
against an upper riparian when the upper owner is using an excessive
amount of the stream flow, thereby causing actual damage to the
lower riparian’s interests.81

Overlying rights are the rights to use the groundwater under-
neath an owner’s property.82 An overlying right is analogous to that of
the riparian owner in a surface stream.83 It gives the owner the right
to take water from underneath the property for use on his or her land
within the basin or watershed; it is a right based on property owner-
ship and is appurtenant to the land.84 Overlying water rights are also
usufructuary. 85 The legal right to use the water is superior to all other
users; however, no right of private ownership in the water corpus is
conferred.86

Common-law appropriation doctrine originated during the Cali-
fornia Gold Rush among miners who needed to divert water to mine
their claims.87 The miners adopted a priority rule of “first in time, first
in right,” and a person could appropriate water merely by diverting it

76. A right to the water use, not to the water corpus. See Eddy v. Simpson, 3 Cal. 249,
252 (1853).

77. Rancho Santa Margarita v. Vail, 81 P.2d 533, 560 (Cal. 1938).
78. Anaheim Union Water Co. v. Fuller, 88 P. 978, 980 (Cal. 1907).
79. It is a “correlative right” that must be shared with other riparian owners. See Half

Moon Bay Land Co. v. Cowell, 160 P. 675, 678 (Cal. 1916); Palmer v. R.R. Comm’n of Cal.,
138 P. 997, 999 (Cal. 1914).

80. Rancho Santa Margarita, 81 P.2d at 560.
81. See, e.g., id.; Cowell v. Armstrong, 290 P. 1036, 1039 (Cal. 1930).
82. City of Barstow, 5 P.3d at 860, n.7 (citing Edward Sidebotham & Son, 37 Cal. Rptr. at

6).
83. Edward Sidebotham & Son, 37 Cal. Rptr. at 6–7; City of Pasadena v. City of Alham-

bra, 207 P.2d 17, 28 (Cal. 1949); Rancho Santa Margarita, 81 P.2d at 560.
84. City of Pasadena, 207 P.2d at 28; Edward Sidebotham & Son, 37 Cal. Rptr. at 6–7.
85. A right to water use only. See Hargrave v. Cook, 41 P. 18 (Cal. 1895).
86. City of Barstow, 5 P.3d at 860, n.7.
87. People v. Shirokow, 605 P.2d 859, 864 (Cal. 1980).
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and putting it to beneficial use.88 Early courts recognized the miners’
custom for water priority under common-law property rights.89 Conse-
quently, because the claims were generally on public lands, in all dis-
putes, except as against the government, the first appropriator was
regarded as the original owner.90 Unlike a riparian right, the appro-
priative right does not attach to the land, nor is water usage limited to
a riparian parcel.91 The right arises when water is first diverted for
reasonable, beneficial use and ceases when use is discontinued or no
longer beneficial.92 Therefore, unlike riparian rights, an appropriative
right can be lost.93

2. “Diffuse” Surface Water Capture and Rights of Use

On April 13, 1850, the California legislature adopted “[t]he com-
mon law of England, so far as it is not repugnant to or inconsistent
with the Constitution of the United States, or the constitution or laws
of the state of California.”94 Thereafter, in 1886, the California Su-
preme Court in Lux v. Haggin upheld common-law adoption in deter-
mining a water rights dispute.95 Under English common law, water
remains “in common,” yet, like an animal, ferœ naturœ,96 it belongs to
the first occupant during the time possession is held and no longer.97

Once water escapes custody, or its use is voluntarily abandoned, it re-
turns to the “common stock” for anyone to “seize and enjoy.”98 There-
fore, absent constitutional amendments or statutory provisions that
override common law, the capture of diffuse surface water in Califor-
nia is, arguably, still governed by the common-law right of capture.

There is little authority in California regarding the right to cap-
ture and use diffused surface water. Most of the cases have involved
interference with surface drainage that harmed another property

88. Id.
89. Bear River & Auburn Water & Mining Co. v. N.Y. Mining Co., 8 Cal. 327, 332

(1857); see also Town of Antioch v. Williams Irrigation Dist., 205 P. 688, 693–94 (Cal. 1922).
90. See Jennison v. Kirk, 98 U.S. 453, 457–58 (1878).
91. Pleasant Valley Canal Co. v. Borror, 72 Cal. Rptr. 2d 1, 8 (Ct. App. 1998).
92. Id.
93. Id.
94. An Act Adopting the Common Law, 1850 Cal. Stat. 219 (currently codified at CAL.

CIV. CODE § 22.2 (West 2007)).
95. Lux v. Haggin, 10 P. 674, 720 (Cal. 1886).
96. Meaning “of a wild and untameable disposition.” 2 WILLIAM BLACKSTONE, COM-

MENTARIES *14.
97. Id.
98. Id.



Winter 2011] NATURAL CONFLICTS—DIMINISHING RETURNS 793

owner.99 State policy and court decisions, however, have encouraged
the impounding, distribution, and use of storm and flood waters wher-
ever it could be done without substantial damage to existing water
rights.100 In fact, in Peabody v. City of Vallejo, the California Supreme
Court proclaimed that “[t]he fundamental law of the state now com-
mands [impounding and distributing unused storm and flood
waters].”101

3. The Statutory Framework

Today, all water rights in California are bound by a series of legis-
lative enactments and court holdings that form the framework for an-
alyzing water rights. In 1911, the California Civil Code was amended
to declare that: “All water within the State is the property of the peo-
ple of the State, but the right to the use of water may be acquired by
appropriation in the manner provided by law.”102 In Palmer v. Railroad
Commission of California, the court determined that this amendment
did not create “public water” ownership in a proprietary sense; there
was no support for such an interpretation in either statute or prior
court decisions.103 Further, already vested riparian or appropriative
rights could not be abridged because such a divestment would have
required consent, prescription, or condemnation.104 Instead, the
amendment was seen as an expression of “intent” that the state has
“regulatory or supervisory power,” rather than “a proprietary interest
or the right to exercise physical dominion” over the state’s waters.105

Thereafter, in 1913, the State Legislature adopted the Water
Commission Act (“WCA”) to create an “orderly method” to allow un-
appropriated water to be appropriated.106 The WCA created the State
Water Commission,107 which was vested with specified powers,108 and

99. See Joseph W. Dellapenna, The Legal Regulation of Diffused Surface Water, 2 VILL.
ENVTL. L.J. 285, 287 (1991).

100. See Peabody v. City of Vallejo, 40 P.2d 486, 494 (Cal. 1935); San Joaquin & Kings
River Canal & Irrigation Co. v. Fresno Flume and Irrigation Co., 112 P. 182, 183–84 (Cal.
1910).

101. Peabody, 40 P.2d at 494.
102. CAL. WATER CODE § 102 (West 2010) (originally codified at CAL. CIV. CODE

§ 1410).
103. See Palmer v. R.R. Comm’n of Cal., 138 P. 997, 998–99 (Cal. 1914).
104. Id. at 998–99, 1001.
105. State v. Super. Ct. of Riverside Cnty., 93 Cal. Rptr. 2d 276, 282 (Ct. App. 2000)

(emphasis in original).
106. Bloss v. Rahilly, 104 P.2d 1049, 1051 (Cal. 1940); Water Commission Act, 1913

Cal. Stat. 1013 (currently codified at CAL. WATER CODE §§ 1000–5975 (West 2010)).
107. Water Commission Act, 1913 Cal. Stat. 1013. This is now called the State Water

Resources Control Board.
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converted the state to an appropriative system109 while preserving ri-
parian rights.110 Significantly, in 1928, by constitutional amendment,
the WCA’s statutory scheme became the exclusive means of obtaining
appropriative rights.

4. Constitutional Amendment of 1928: Reasonable and Beneficial

In 1928, California voters adopted a constitutional amendment
that set forth a policy for conservation and the beneficial use of state
waters.111 The new amendment superseded all state laws that were in-
consistent with its provisions.112 Thus, it became the “supreme law of
the state, which the courts are bound to enforce.”113

Under the new amendment, riparian rights were narrowed. Orig-
inally, riparian right holders were entitled to all the stream-flow abut-
ting their property as against any non-riparian appropriator, even if
the riparian’s use was unreasonable or less valuable.114 The amend-
ment limited the riparian property owner’s water to “reasonable and
beneficial uses” but, concurrently, safeguarded the riparian right to
the natural flow needed to achieve such reasonable and beneficial
use.115 By adopting the amendment, voters had selected a “rule of rea-
sonableness” that applied to “all waters enjoyed or asserted” in Califor-
nia.116 Riparian and appropriative rights, thus, were put on equal
footing so that if a “paramount or preferential right [is] shown,” an
appropriator could win an injunction or compensation against a ripa-
rian owner.117

Although limited, riparian rights were still actionable if contra-
vened. In Gin S. Chow v. City of Santa Barbara, the California Supreme
Court held that the amendment was a valid exercise of police power
and did not violate the protections in the United States Constitu-

108. Id. at 1014–32.
109. Id. at 1017–18.
110. Id. at 1018.
111. CAL. CONST. art. X, § 2. See also Gin S. Chow v. City of Santa Barbara, 22 P.2d 5, 15

(Cal. 1933).
112. Gin S. Chow, 22 P.2d at 16.
113. Id.
114. See, e.g., Herminghaus v. S. Cal. Edison Co., 252 P. 607, 612–13 (Cal. 1926). “The

doctrine that a riparian owner is limited to a reasonable use of the water applies only as
between different riparian proprietors. As against an appropriator . . . [h]e is not limited
by any measure of reasonableness.” Id. at 615.

115. CAL. CONST. art. X, § 2; Meridian, Ltd. v. City and Cnty. of S.F., 90 P.2d 537, 547
(Cal. 1939).

116. Peabody v. Vallejo, 40 P.2d 486, 498–99 (Cal. 1935).
117. Id.
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tion.118 Yet, its provisions were not retroactive and could not divest
private property rights already vested.119 Riparian owners, overlying
groundwater-right holders, and prior appropriators were entitled to
“preferential and paramount rights” and the court’s protection for
those rights.120 Consequently, although the water corpus within a flow-
ing stream is not considered “property” to which ownership attaches,
the “water right” is a real property interest.121 Therefore, to the extent
that a vested water-right holder is deprived of that right, the United
States Constitution requires just compensation.122

5. Water Capture Analysis

a. “Reasonable and Beneficial”—Does Low Impact Development
Comport?

California water policy, by state constitution and law, requires
that all water be “reasonably” and “beneficially” utilized to the fullest
extent.123 Consequently, a person with a legal right to surface or
groundwater124 may only take the amount reasonably needed for ben-
eficial purposes.125 Waste of water is prohibited.126 Therefore, when

118. Gin S. Chow, 22 P.2d at 16.
119. Peabody, 40 P.2d at 491 (“In further clarifying the new state policy we have no

hesitancy in doing so without fear of infringing upon any provision of the Federal Constitu-
tion.”); see also Palmer v. R.R. Comm’n of Cal., 138 P. 997, 1001 (Cal. 1914).

120. Peabody, 40 P.2d at 494–95.
121. State v. Super. Ct. of Riverside Cnty., 93 Cal. Rptr. 2d 276, 281 (Ct. App. 2000).
122. Dugan v. Rank, 372 U.S. 609, 625 (1963) (noting that Bureau of Reclamation’s

interference with water rights by diverting river flow to California’s Friant Dam was a gov-
ernment taking “for which compensation should be made”); See also Tulare Lake Basin
Water Storage Dist. v. United States, 49 Fed. Cl. 313, 318–20, 324 (2001) (describing gov-
ernment-imposed restrictions that deprived California water-right holders of water was a
physical taking requiring compensation); Casitas Mun. Water Dist. v. United States, 543
F.3d 1276, 1295–96 (Fed. Cir. 2008) (stating that Bureau of Reclamation’s requirement
that a California municipal water district divert water to protect endangered fish was a
physical taking of property).

123. CAL. CONST. art. X, § 2 (“It is hereby declared that because of the conditions pre-
vailing in this State the general welfare requires that the water resources of the State be put
to beneficial use to the fullest extent of which they are capable . . . .”); see also Allen v. Cal.
Water & Tel. Co., 176 P.2d 8, 21 (Cal. 1946) (stating that the policy inherent in Californian
water law is to utilize all water available); City of Pasadena v. City of Alhambra, 207 P.2d 17,
28 (Cal. 1949) (“Public interest requires that there be the greatest number of beneficial
uses which the supply can yield . . . .”).

124. See City of Pasadena, 207 P.2d at 28 (“Although the law at one time was otherwise, it
is now clear that an overlying owner or any other person having a legal right to surface or
ground water may take only such amount as he reasonably needs for beneficial
purposes.”).

125. Id.; Cal. Water Serv. Co. v. Edward Sidebotham & Son, Inc., 37 Cal. Rptr. 1, 6
(Dist. Ct. App. 1964).
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surplus supply is available, a prior water-rights holder cannot prevent
appropriation by another user.127 What determines “waste,” however,
is an evolving concept and depends on the circumstances of each
case.128

Limiting water usage for “useful” or “beneficial” purposes first ap-
peared in early California water appropriation decisions.129 It, too, is
an evolving concept.130

What may be a reasonable beneficial use, where water is present in
excess of all needs, would not be a reasonable beneficial use in an
area of great scarcity and great need. What is a beneficial use at
one time may, because of changed conditions, become a waste of
water at a later time.131

The State Legislature is vested with the power to make rules about
what water uses are reasonable and beneficial, within constitutional
limits.132 In the absence of a legislative rule, a court may determine
unreasonable water usage based on specific facts and
circumstances.133

State policy defined “water for domestic use” to be the highest
preferred usage with irrigation water the second highest priority.134

Other recognized beneficial uses include water for municipal sup-
ply,135 industry,136 mining,137 power generation,138 fish and wildlife
preservation,139 recreational activities,140 and diversions for ground-
water recharge and storage.141 While the California Code of Regula-

126. “It is hereby declared that . . . the waste or unreasonable use or unreasonable
method of use of water be prevented . . . .” CAL. CONST. art. X, § 2; Hillside Water Co. v.
City of L.A., 76 P.2d 681, 686 (Cal. 1938).

127. City of Pasadena, 207 P.2d at 28; Edward Sidebotham & Son, 37 Cal. Rptr. at 6.
128. Envtl. Def. Fund v. E. Bay Mun. Util. Dist., 605 P.2d. 1, 6 (Cal. 1980).
129. Weaver v. Eureka Lake Co., 15 Cal. 271, 272 (1860) (“To render valid a claim of

water by appropriation, the claim must be for some useful or beneficial purpose . . . .”).
130. Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist., 45 P.2d 972, 1006–07

(Cal. 1935).
131. Id.
132. Cal. Trout, Inc. v. State Water Res. Control Bd., 255 Cal. Rptr. 184, 207–08 (Ct.

App. 1989).
133. Id. at 207; see, e.g., Tulare Irrigation Dist., 45 P.2d at 1006–07 (holding that in an

area of water need, water used to kill gophers was not reasonably beneficial).
134. CAL. WATER CODE § 106 (West 2010); see also id. §§ 1253–1254. “Irrigation” in-

cludes garden, shrub, and lawn maintenance. CAL. CODE REGS. tit. 23, § 661 (West 2010).
135. CAL. CODE REGS. tit. 23, §§ 659, 663 (West 2010).
136. Id. §§ 659, 665.
137. Id. §§ 659, 664.
138. Id. §§ 659, 662.
139. Id. §§ 659, 666.
140. Id. §§ 659, 668.
141. WATER § 1242.
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tions has listed “Water Quality Use” as a potentially beneficial use, this
term remains undefined.142 Therefore, in the absence of legislative
guidance, a court considering a water-rights dispute involving LID
techniques would need to determine if the use was reasonable and
beneficial.

The California Water Code (“CWC”) does promote water conser-
vation as “beneficial.” For example, the CWC protects water rights
from loss due to cessation or reduction when freshwater is replaced
with recycled, desalinated, or polluted water.143 Such conservation
measures, by using degraded water, are considered a “reasonable ben-
eficial use of water.”144 Although not analogous in execution, LID
techniques do conserve water resources by preventing contaminants
from entering and polluting water sources.

Moreover, LID infiltration techniques may include diversion for
groundwater recharge and storage, which the CWC deems as “benefi-
cial” if the groundwater is later put to a “beneficial purpose.”145 The
obstacle here is that water recharged to an aquifer for stormwater
management purposes might not be abstracted by the recharger and
put to beneficial use at a later date.146 However, the SWRCB’s adop-
tion of LID as a best management practice for controlling stormwater
runoff strongly suggests that LID is a beneficial use.147 Therefore, a
court should generally find for LID in this regard. A more challenging
question is whether diffuse surface water is statutorily appropriative.

b. Is Diffuse Surface Water Appropriative?

At the heart of potential water disputes caused by LID techniques
is a question of first impression: How does “diffuse surface water” fit
within California’s legislative scheme? No California court has ever
held that riparian rights attach to diffused surface waters.148 Neither

142. CAL. CODE REGS. tit. 23, §§ 659, 668.5 (West 2010).
143. WATER § 1010(a)(2).
144. Id. § 1010(a)(1).
145. Id. § 1242 (“The storing of water underground, including the diversion of streams

and the flowing of water on lands necessary to the accomplishment of such storage, consti-
tutes a beneficial use of water if the water so stored is thereafter applied to the beneficial
purposes for which the appropriation for storage was made.”).

146. Strecker et al., supra note 53, at 2.
147. See, e.g., STATE WATER RES. CONTROL BD. RESOLUTION NO. 2005-0006 (2005); STATE

WATER RES. CONTROL BD., WORKSHOP SESSION—DIVISION OF FINANCIAL ASSISTANCE JANUARY

4, 2005, item 6 (2005); STATE WATER RES. CONTROL BD., BOARD MEETING SESSION—DIVI-

SION OF FINANCIAL ASSISTANCE MAY 6, 2008, item 8 (rev. ed. 2008).
148. Originally noted in a report for the U.S. Department of Agriculture. WELLS A.

HUTCHINS, U.S. DEP’T OF AGRIC., THE CALIFORNIA LAW OF WATER RIGHTS 210 (1956).
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the California Supreme Court nor lower California courts have specifi-
cally considered whether “diffuse surface water” is within the CWC’s
appropriative scheme.

Common-law doctrine adopted by California and confirmed in
Lux v. Haggin149 supports the theory that impoundment of diffuse sur-
face water is outside the statutory framework. Early case law aligns
with state recognition of water capture rights. For example, in Ball v.
Kehl, the court held that captured surface waters flowing in a ditch or
impounded in a reservoir were not available for appropriation without
the conduit or retainer owner’s consent.150 To do so was deemed a
trespass and wrongful interference with the possession of property,
because captured water in possession and under control had become per-
sonal property.151

Additionally, because of the unchanneled nature of diffuse sur-
face water, capture rights for it can be analogized to overlying rights,
which permit groundwater extraction without SWRCB approval.152

Like riparian rights, overlying rights are based on property ownership.
For example, City of Los Angeles v. Pomeroy held that groundwater that
“comes from surface water or from rains and floods sinking into the
ground [which has not yet formed part of a stream, and is not moving
in an underground channel] is part of the soil, and is the property of the
owner thereof.”153 This is true even though a portion “may eventually
find its way into some stream or water course and materially add to
the water thereof.”154

[T]he law is that innumerable little streams finding their way
through the soil, or seeping or percolating through the material of
which it is composed, do not become water courses simply because
the amount, when exposed, is visible. A water course must consist
of beds, banks, or sides, and water, and the water must be flowing
in a channel or course more or less defined. It is not necessary that
the water should flow continually, or at all times of the year; but
neither is a mere swale, in which extraordinary freshets flow, suffi-
cient to answer the definition . . . . Waters, whether under or above
ground, having no certain general course or definite limits, such as
those merely percolating through the strata of the earth and those
diffused over its surface, are not water courses, and are not subject
to the rules of law applicable to water courses.155

149. See Lux v. Haggin, 10 P. 674 (Cal. 1886).
150. Ball v. Kehl, 30 P. 780, 782–83 (Cal. 1892).
151. Id.
152. See, e.g., CAL. WATER CODE § 1200 (West 2010).
153. City of L.A. v. Pomeroy, 57 P. 585, 596 (Cal. 1899) (emphasis added).
154. Id. (emphasis added).
155. Id. at 595.
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Although California courts have used the term “appropriation” to
refer to any water taken for other than riparian or overlying uses,156 it
is unclear whether CWC provisions regulating appropriation apply to
diffuse surface waters. California Water Code § 1200 is vague about
whether all surface water falls within the statutory scheme or only
those surface waters that flow “through known and definite chan-
nels.”157 Code § 1200 states: “Whenever the terms stream, lake or
other body of water, or water occurs in relation to applications to ap-
propriate water or permits or licenses issued pursuant to such applica-
tions, such term refers only to surface water, and to subterranean streams
flowing through known and definite channels.”158

Accompanying Code Commissioner’s Notes support the argu-
ment that “diffuse” surface water is not statutorily appropriative:

The use of the expression “surface water” in the present law was
somewhat unfortunate as that term is frequently used to denote
diffused surface water not collected into channels or definite bodies of water.
In view, however, of the fact that there seems to be no universal
system of nomenclature it appears desirable to codify the language
verbatim.159

Moreover, under California Water Code § 1202, “appropriation”
applies only to surplus “water flowing in any natural channel” that is
not reasonably needed for riparian purposes and has not already been
appropriated.160 By definition, diffuse surface water does not flow in
any fixed channel or identifiable water body.161 Therefore, if Califor-
nia Water Code appropriation regulations apply only to water flowing
in a natural channel, LID stormwater management techniques may
bypass these codes.

c. Two Courts Divided by a Channel

The issue whether California Water Code appropriation require-
ments apply to waters other than those that flow in a natural channel
has produced divergent court opinions. In Monsanto Properties Co. v.

156. City of Pasadena v. City of Alhambra, 207 P.2d 17, 28 (Cal. 1949).
157. CAL. WATER CODE § 1200 (West 2010).
158. Id. (emphasis added).
159. Id. (code commission’s notes) (emphasis added).
160. Id. §§ 1201–1202. It should be noted that a natural watercourse is a channel with

defined bed and banks made by water habitually collecting and flowing in a stream. This
includes canyon or ravines where runoff typically flows. Conduit construction or other bed
improvements do not affect its status as a “natural watercourse.” Under some circum-
stances an artificial watercourse may give rise to riparian rights. Consequently, the issue of
whether or not a watercourse exists is factual in nature. Tusher v. Gabrielsen, 80 Cal. Rptr.
2d 126, 135–36 (Ct. App. 1998).

161. Keys v. Romley, 412 P.2d 529, 531 (Cal. 1966).



800 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 45

State Water Rights Board, Monsanto appealed a decision that upheld
State Water Rights Board (“SWRB”)162 approval for another property
owner to appropriate water from a drain crossing Monsanto’s prop-
erty.163 Monsanto contended that the SWRB lacked jurisdiction to is-
sue permits unless the water flowed in a natural channel (the trial
court found there was no evidence that the drain had become a natu-
ral channel).164 Monsanto’s argument focused primarily on California
Constitution article XIV, section 3 (“Section 3”): “The right to water
or to the use or flow of water in or from any natural stream or water course
in this State is and shall be limited to such water as shall be reasonably
required for the beneficial use to be served.”165 Monsanto contended
that the state’s overall policy of water conservation and reasonable use
applied only to water flowing in natural channels.166

The Third Appellate Division rejected this argument asserting
that the “plain meaning” of Section 3 and prior California Supreme
Court holdings opposed Monsanto’s position.167 The court concluded
that constitutional policy for conservation and reasonable use encom-
passes all water used within the state and is not limited solely to water
flowing in natural streams, watercourses, and channels.168 Therefore,
because the SWRB was created in furtherance of this policy, it was
given power to grant permits for “unappropriated water.”169 The
SWRB’s power was not restricted to water flowing in natural chan-
nels.170 Implicit in the Monsanto holding is the notion that all unap-
propriated water in the state is subject to SWRB jurisdiction, including
diffused surface water.171

Four years later, the First Appellate District, implicitly, reached a
different conclusion.172 In South Santa Clara Valley Water Conservation
District v. Johnson, the crucial issue was whether defendants had situ-

162. The State Water Rights Board was merged with the State Water Quality Control
Board in 1967 to become the State Regional Water Quality Control Board. About the Water
Boards, STATE WATER RESOURCE CONTROL BOARD 1–2 (2008), http://www.waterboards.ca.
gov/board_reference/2008spring/docs/about_boards.pdf.

163. Modesto Props. Co. v. State Water Rights Bd., 4 Cal. Rptr. 226, 227 (Dist. Ct. App.
1960).

164. Id. at 227–28.
165. Id. at 228 (emphasis added).
166. Id.
167. Id. at 228.
168. Id. at 228–29.
169. Id. at 229.
170. Id.
171. Id. at 229–30.
172. S. Santa Clara Valley Water Conservation Dist. v. Johnson, 41 Cal. Rptr. 846 (Dist.

Ct. App. 1964).
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ated a dam on a watercourse.173 The defendants claimed they were
“merely capturing surface water and are not diverting water from any
stream.”174 Further, defendants contended that if the waters were “va-
grant,” they had the right to collect them.175 After carefully reviewing
“watercourse” definitions,176 the court of appeal accepted the county
court’s assessment that no watercourse was present on the defendant’s
property.177 Thereby, it upheld the county court’s decision that be-
cause there was no “watercourse” on the property, “defendants’ dam
and reservoir collected only vagrant and flood waters, the use of which
according to existing law can be unrestricted.”178 Contrary to Monsanto, un-
derlying this opinion is the notion that unchanneled, “diffuse” surface
water is not subject to appropriation regulations.

Because LID techniques are designed to control diffuse surface
waters, if such water is outside the appropriative scheme, then LID
techniques are arguably not governed by state regulations requiring
prior approval to divert or impound water. Assuming a court deter-
mines that diffuse water is not “appropriative,” two additional ques-
tions are raised. First, do LID impoundment and infiltration
techniques circumvent the state’s water priority system? Second, can
downstream riparian or appropriative right holders reasonably litigate
decreased water flow caused by LID?

d. Water Rights—Is Water Capture a First Priority?

Water-rights priority is a central principle in California water law.
As previously discussed, prior to the 1928 constitutional amendment,
riparian owners on the same stream had correlative priority rights
against other riparian owners179 but a better claim of right against all
other appropriators.180 Following the 1928 amendment, riparian
rights attached only to water use that was “reasonable.” Therefore, af-
ter all riparian reasonable uses are satisfied, surplus or “unappropri-
ated” water becomes appropriative under the state’s statutory scheme.
Importantly, the California Water Code adopted the forty-niners’ rule

173. Id. at 848.
174. Id. at 855.
175. Id. at 855 n.4.
176. Id. at 848–50.
177. Id. at 853–54.
178. Id. at 848 (emphasis added).
179. During water shortages, all riparian-right holders on the stream would share in

the reduced supply.
180. See Herminghaus v. S. Cal. Edison Co., 252 P. 607, 613, 615 (Cal. 1926).
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of “first in time, first in right” for appropriative priority.181 Thus, se-
nior appropriators have a better claim for water than junior appropri-
ators. The right attaches to a definite quantity of water, and junior
appropriators can only divert their allotted amounts after all senior
appropriative rights are satisfied.182

Riparian and overlying rights can still claim supremacy when
water supply is short and use is reasonable; in such cases, “the rights of
the appropriator must yield to the rights of the riparian or overlying
owner.”183 Furthermore, a court seeking an equitable physical solu-
tion must preserve such water-right priorities.184 Unexercised riparian
rights cannot generally be extinguished.185 This would raise a “serious
constitutional question” unless less drastic measures are shown to be
insufficient for promoting the most reasonable and beneficial uses of
state water.186 The SWRCB has broad authority, however, to deter-
mine future riparian rights by setting their scope, nature, and prior-
ity.187 When the riparian owner attempts to exercise that right, the
SWRCB can grant it a lower priority than all other claims currently
being exercised.188 Therefore, an unexercised riparian right can lose
its priority.

Water that hits the ground as freshly fallen rain is water that has
never been appropriated, in a legal sense.189 Therefore, if LID tech-
niques that capture stormwater runoff are statutorily outside the ap-
propriative scheme, the first person that collects and possesses these
waters becomes the common law’s “first in right.”190 Consequently,
absent a statutory clarification or California Supreme Court determi-
nation that diffuse surface water is appropriative, the widespread im-
plementation of LID to manage stormwater runoff could circumvent

181. See, e.g., CAL. WATER CODE § 1450 (West 2010).
182. Pleasant Valley Canal Co. v. Borror, 72 Cal. Rptr. 2d 1, 23–24 (Ct. App. 1998).
183. City of Barstow v. Mojave Water Agency, 5 P.3d 853, 864 (Cal. 2000); City of

Pasadena v. City of Alhambra, 207 P.2d 17, 28–29 (Cal. 1949); Hi-Desert Cnty. Water Dist.
v. Blue Skies Country Club, Inc., 28 Cal. Rptr. 2d 909, 914–15 (Ct. App. 1994). It should be
noted that an appropriator can gain prescriptive rights by taking nonsurplus waters. See id.
However, this issue will not be discussed here.

184. Mojave Water Agency, 5 P.3d at 865.
185. See Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist., 45 P.2d 972, 989

(Cal. 1935) (holding that riparian nonuse does not constitute a conclusive presumption of
abandonment).

186. In re Waters of Long Valley Creek Stream Sys., 599 P.2d 656, 659 (Cal. 1979).
187. Id. at 669.
188. Id. at 668.
189. The right to water is usufructuary; once water leaves the user’s possession, all

rights to, and interest in, that water is lost. See Eddy v. Simpson, 3 Cal. 249, 252–53 (1853).
190. See text supra accompanying notes 94–98 and 148–178.
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California’s water priority system, which would cause great uncertainty
among water-right holders who are dependent upon reliable supply.
Moreover, obtaining redress for harm would be difficult.

e. Is “Diffuse” Surface Water Capture Actionable?

Assuming that common law applies to diffuse surface water cap-
ture, it is unlikely that riparian and appropriative right holders in-
jured by LID practices could successfully bring a cause of action. First,
although widespread LID adoption in the aggregate could signifi-
cantly diminish water flows, harm would be difficult to prove and ap-
portion. For example, in a dispute between a senior and junior
appropriator, harm to the senior must be “substantial, as distin-
guished from a mere technical or abstract, damage to the [water]
right” in order to obtain relief.191 If this same standard is applied to a
single property owner that adopts LID, substantial harm caused by the
owner’s conduct would be difficult, if not impossible, to prove.

Secondly, the right to capture water on one’s own private prop-
erty may be constitutionally protected.192 Appropriative rights cannot
deprive a person of a privately held right.193 Appropriative rights only
vest when such rights are not already vested in private “ownership”
rights such as riparian, prior statutory appropriation, or common-law
appropriation and use.194 A private property owner’s right to capture
and use water flowing across his or her land, like riparian and overly-
ing rights is, arguably, attached to the soil. Therefore, as previously
discussed, the property owner’s priority for captured water may be su-
perior. Unless prescriptive rights could be shown, a water-right
holder’s injury might not be actionable.

Similar obstacles would be faced by riparian owners seeking relief
from diminished flows caused by LID, with one additional hurdle, en-
titlements for riparian water quantities are unspecified.195 Rainfall
and seasonal factors affect stream flows. Therefore, entitlements vary

191. Waterford Irrigation Dist. v. Turlock Irrigation Dist., 194 P. 757, 761 (Cal. Dist. Ct.
App. 1920).

192. To fully extinguish this right might require condemnation and due
compensation.

193. Duckworth v. Watsonville Water & Light Co., 89 P. 338, 343 (Cal. 1907).
194. Id.
195. In re Waters of Long Valley Creek Stream System, 599 P.2d 656, 666 n.10 (Cal.

1979) (citing GOVERNOR’S COMMISSION TO REVIEW CALIFORNIA WATER RIGHTS LAW, FINAL

REPORT 20 (1978) [hereinafter GOVERNOR’S COMMISSION]).
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with the circumstances.196 Consequently, attributing diminished flow
to a LID property owner’s conduct and showing actual harm thereby
is highly improbable.

6. Water Rights Issues Before the Court

Because diffused surface water law has traditionally focused on
drainage rather than utilization issues, the doctrines for riparian and
appropriative rights “simply did not speak to disputes over diffused
surface water.”197 Therefore, a California court faced with resolving a
water-rights dispute involving LID stormwater management, especially
water impoundment techniques, would need to determine all the le-
gal questions previously discussed. Should the case be analyzed as an
appropriation or drainage issue?198 Is LID a reasonable and beneficial
use?199 Is LID capture within the statutory appropriative scheme?200

What constitutional rights, if any, are involved?201 What priority is as-
signed to stormwater impoundments given that riparian and appropri-
ative rights have not yet attached?202 And finally, can a plaintiff
reasonably show injury caused by a particular LID project?203

With the exception of the final question, the other issues are not
fact specific; they are policy issues. How a judge answers each question
will significantly impact a dispute’s outcome, regardless of the facts.
This could lead to great uncertainty in the law. To highlight this fur-
ther, the next section considers a hypothetical judge who chooses to
analyze LID stormwater impoundment under surface-drainage law
rather than as a water-supply-rights issue.

C. Drainage Interference: A Reasonable Interpretation

Surface water freely flowing across land is generally governed by
legal rules of drainage. In California, the liability for causing harm to
another by diverting or obstructing water was historically bewildering,
with cases representing an array of legal doctrines and factual prereq-

196. Id. For example, riparian owners will all have a diminished entitlement during a
drought year.

197. Joseph W. Dellapenna, The Legal Regulation of Diffused Surface Water, 2 VILL. ENVTL.
L.J. 285, 287 (1991).

198. How the court answers this initial question determines what legal doctrines the
court would apply. For water rights and appropriation see supra Part II.B. For drainage
doctrine see infra Part II.C.

199. See text supra accompanying notes 123–147.
200. See text supra accompanying notes 148–190.
201. See text supra accompanying notes 111–122 and 192–194.
202. See text supra accompanying notes 179–190.
203. See text supra accompanying notes 191–196.
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uisites for assessing liability.204 For surface waters, California courts
traditionally have recognized two rules to determine landowner’s
rights and liabilities for water flow: the “civil law rule” and the “natural
watercourse rule.”205

1. The Civil Law Rule

The “civil law rule” governed adjoining landowners. Under this
rule a property owner’s duty was to leave the natural surface water
flow undisturbed.206 The rule recognized a natural drainage servitude
between adjoining properties so that lower landowners were required
to accept the drainage flowing from the upper lands.207 Upper prop-
erty owners, however, had no right to alter the natural drainage to
increase the burden on lower properties.208 The rule is silent on altera-
tions to natural drainage that prevent discharge altogether.

2. Natural Watercourse Rule

The “natural watercourse rule” was applied to surface waters dis-
charged into a natural watercourse.209 An upper riparian owner had
the right, for a reasonable purpose, to discharge surface waters into a
natural watercourse even if the volume altered the watercourse and
increased its flow or flooded downstream property.210 Riparian land-
owners also had the right to collect or gather surface waters for dis-
charge at a different location from where the natural runoff would
enter the watercourse.211 No action lay in the gathering of surface wa-
ters if discharged to the same stream that was their natural drainage
source.212

204. See Weaver v. Bishop, 254 Cal. Rptr. 425, 426 (Ct. App. 1988).
205. Locklin v. City of Lafayette, 867 P.2d 724, 736–38 (Cal. 1994).
206. Keys v. Romley, 412 P.2d 529, 534 (Cal. 1966).
207. Id. at 532; Regarding surface waters, “the rule has been established by numerous

decisions in this state that a landowner may not gather them together on his land by artifi-
cial means and discharge them onto lower lying land in greater volume or in a different
manner than they would naturally be discharged.” San Gabriel Valley Country Club v. L.A.
Cnty., 188 P. 554, 556 (Cal. 1920).

208. Id.
209. Locklin v. City of Lafayette, 867 P.2d 724, 736–37 (Cal. 1994).
210. Id.
211. Id. at 737.
212. Archer v. City of L.A., 119 P.2d 1, 6 (Cal. 1941), overruled on other grounds by Locklin,

867 P.2d 724, 728–29.
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3. Keys’ Rule of “Reasonableness”

With its seminal holding in Keys v. Romley, the California Supreme
Court clarified the rules for surface water drainage onto adjacent
property and adopted a new “reasonableness” standard for drainage
law.213 Acknowledging that much confusion in water doctrine resulted
from theories and rules that arose from either property or tort law,214

the court adopted a tort-based “modified civil law rule” which requires
“reasonableness of conduct” so that every person in using his or her
property exercises reasonable care to prevent injury to adjacent prop-
erty.215 Thus, both upper and lower landowners must act
reasonably.216

What is reasonable is a question of fact based upon all relevant
circumstances including the amount of harm caused, the foreseeabil-
ity of injury, purpose or motive for action undertaken, and other rele-
vant factors.217 Both the gravity of the harm and the utility of the
conduct are considered, and when the balance weighs favorably for
the person who altered the natural surface flow, the conduct is reason-
able and there is no liability.218

4. Locklin’s Extension

In Locklin v. City of Lafayette, the California Supreme Court ex-
tended the “reasonable use” doctrine to include surface-water dis-
charges into watercourses when the discharger is a public entity.219

The court determined that when alterations or improvements to an
upstream property owned by a public entity increase the surface water
volume discharged into a natural watercourse, and the discharge
method or the stream’s increased volume or velocity causes down-

213. Keys v. Romley, 412 P.2d 529, 531, 537 (Cal. 1966). The defendant, Romley, had
constructed an ice rink on his property and rainwater drainage from the rink area had
flowed onto Keys’ property, thereby flooding and eroding it. The trial court granted Keys
an injunction and damages after concluding that Romley had gathered surface waters on
his land by artificial means and discharged the water in a greater quantity and different
manner than would have occurred naturally. The Supreme Court reversed and remanded
the case. Id. at 530–31, 538.

214. Id. at 535–36.
215. Id. at 537.
216. Id.; Locklin v. City of Lafayette, 867 P.2d 724, 739 (Cal. 1994).
217. Keys, 412 P.2d at 537.
218. Id.
219. Locklin, 867 P.2d at 743–44. The issue in Locklin was whether under the California

Constitution, article I, section 19, pertaining to the payment of just compensation for pri-
vate property taken or damaged for public use, a public entity was liable in tort and inverse
condemnation for damage caused to a downstream riparian property by increased stream
flow due to the discharge of surface-water runoff. Id.
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stream property damage, the upstream public property owner may be
liable for damages.220 The test is whether the upper public land-
owner’s conduct is reasonable under the circumstances.221 Quoting
Swett v. Cutts, the court explained “reasonable conduct” regardless of
water right:

The doctrine which we maintain adapts itself to the ever varying
circumstances of each particular case,—from that which makes a
near approach to a natural water-course, down by imperceptible
gradations to the case of mere percolation, giving each land owner,
while in the reasonable use and improvement of his land, the right
to make reasonable modifications of the flow of such water in and
upon his land.222

To determine “reasonableness” all circumstances are considered, in-
cluding the nature and importance of the improvements, the extent
of water interference, the amount of injury to other landowners as
compared with the improvements’ value, and whether injury is reason-
ably foreseeable.223 Public property owners may be liable for altera-
tions to natural drainage if there are alternative methods that might
“avoid or mitigate the potential damage.”224

Reasonableness of the public landowner’s conduct in altering a
watercourse is not determined in isolation from the aggregated effect
upon other landowners.225 Both the civil-law rule and the natural wa-
tercourse rule were intended to ensure that property development
was not discouraged by imposing liability for damage “caused by
changes in the treatment of surface water occasioned by that develop-
ment.”226 Because property development in the natural watershed
may add additional runoff to the stream, all of which may contribute
to downstream damage, it is unjust to impose liability on a public en-
tity landowner due to damage partly attributable to runoff from prop-
erty owned by others.227 Therefore, a public entity found to have
acted unreasonably, thereby having caused downstream property
damage, is only liable for the proportional damages caused by his or
her conduct.228

220. Id. at 728–29.
221. Id.
222. Id. at 743 (quoting Swett v. Cutts, 50 N.H. 439, 446 (1870)).
223. Locklin, 867 P.2d at 743.
224. Id. at 739. A further consideration is whether downstream landowners also

adopted reasonable measures to protect their property. Id. at 729.
225. Id. at 744.
226. Id.
227. Id. at 729.
228. Id.
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5. Keys Versus Locklin: Reasonable Conduct with Unreasonable
Consequences

The Locklin and Keys standards, although seemingly similar, can
lead to different conclusions.229 With both Locklin and Keys, an upper
landowner is protected from liability when a lower landowner acts un-
reasonably.230 If both landowners act reasonably, however, the origi-
nal civil-rule law controls.231 Therefore, under the watercourse rule,
the reasonable Locklin upstream-public-property owner who dis-
charges stormwater is not liable.232 Under the surface-water rule, the
reasonable Keys upland-property owner is liable because the civil-law
rule requires that natural drainage remain unaltered.233

6. Surface Water Drainage Analysis: Interference with Drainage

How a court might analyze a LID impoundment as a surface-
water-drainage dispute that affects water rights also raises considerable
uncertainty. In a LID impoundment, harm is not due to increased
water flow that damages real property but rather to a decrease. With
both the Locklin and the Keys standards, the court would need to de-
termine if LID is an unreasonable drainage alteration. Applying the
Keys factors, the amount of harm would be difficult to prove. Harm
from water discharges that flood and destroy a plaintiff’s property is
easy to show. Harm from the absence of discharges, especially when
stormwater collection amounts vary with weather conditions and dis-
crete impoundments may be slight, is relatively invisible. Moreover,
foreseeability of injury can only be assessed in the aggregate because
harm from an individual LID project is not typically foreseeable. Fi-
nally, given the SWRCB’s policy of encouraging LID, the “purpose or
motive for action” favors LID adoption.

Assuming that an impacted water-rights owner could show harm,
and recognizing that a plaintiff’s protective action is irrelevant, it is
likely that both parties will be seen to have acted reasonably and that
civil-law rule controls. Contradictorily, under the Locklin standard,
which applies to the riparian plaintiff, the reasonable upstream public

229. Adam C. Lenain, Toward a Universal Rule for the Reasonable Disposition of Surface
Waters in California, 32 SAN DIEGO L. REV. 637, 659 (1995).

230. Id.
231. Id. at 659–60; Keys v. Romley, 412 P.2d 529, 537 (Cal. 1966) (“If the facts should

indicate both parties conducted themselves reasonably, then courts are bound by our well-
settled civil law rule.”).

232. Lenain, supra note 229, at 659–60.
233. Id.
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entity property owner is likely not liable, whereas under Keys, the out-
come is the opposite.

III. Conclusion: The Need for Legislative Clarity

Over thirty years ago, the California Supreme Court identified
legal “uncertainty” as a major problem in California water-rights
law.234 Such uncertainty leads to “pernicious effects.”235 It inhibits
long range planning and development, which results in waste to soci-
ety from lost or deterred investment.236 It encourages “recurrent,
costly and piecemeal litigation.”237 It also impairs the state’s ability to
properly administer water rights.238

Lack of knowledge of water use by non-statutory right holders af-
fects decisions to grant permits, because the availability of water for
appropriation and the existence and extent of other beneficial
uses of water are uncertain. It also affects the ability of the Board to
set meaningful terms and conditions to provide effective enforce-
ment and protection of statutory water rights.239

As the backdrop to these compelling considerations, the California
Constitution makes water conservation a state policy “in the interest of
the people and for the public welfare.”240

LID is an important strategy for conserving the state’s water re-
sources and meeting federal CWA requirements. The techniques cap-
ture degraded stormwater at the source, thereby preventing
contaminated runoff from entering state waters. Yet the potential for
widespread LID adoption to diminish flows, thereby affecting water-
rights holders, requires due consideration. Such public-welfare and
private-rights issues necessitate a political solution.

A legislative enactment that clearly defines stormwater runoff
(e.g., diffused surface water) to be within the appropriative scheme is
long overdue. This would eliminate judicial uncertainty about what
legal tests apply to stormwater capture. Furthermore, LID impound-
ments should be declared a reasonable and beneficial use, indepen-
dent of any subsequent anticipated water usage. This would further
the state’s policy for water conservation and encourage LID adoption.

234. In re Waters of Long Valley Creek Stream System, 599 P.2d 656, 665–66 (Cal.
1979).

235. Id. at 666.
236. Id.
237. Id.
238. Id. at 666–67.
239. Id. (quoting GOVERNOR’S COMMISSION, supra note 195, at 22 (originally discussing

riparian-right holders)).
240. CAL. CONST. art. X, § 2 (West 2010).
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Under the state’s police powers, stormwater LID impoundments
should be regulated. The SWRCB already requires a water-rights regis-
tration scheme for small-scale “stock ponds” used for domestic live-
stock, wildlife, and aesthetic and recreational purposes.241 The
scheme allows for direct diversions of up to 4,500 gallons per day or
water impoundment not exceeding ten acre-feet annually.242

Diffuse surface water impoundments, likewise, should be regis-
tered. This would give the SWRCB the ability to consider all relevant
circumstances that could potentially affect a watercourse and water
rights.

For example, in determining the water right priority for a
stormwater impoundment, the SWRCB, in its authority, could weigh
LID as a reasonable beneficial use in light of all relevant circum-
stances. Such a consideration could include whether diminished run-
off would potentially impact a water body that is already
overabstracted; the number of water-right holders potentially affected;
the watercourse’s pollutant loading, wildlife and habitant endanger-
ment; and any other factors deemed relevant. The outcome of this
analysis could allow the SWRCB to set the LID priority based upon a
determination that the stormwater runoff is either unappropriated
water or qualifies as water already allocated. By assessing LID priority
in this manner, the SWRCB would circumvent any constitutional is-
sues. Most importantly, a water-right holder claiming injury could ap-
peal to the SWRCB to review how, in the aggregate, LID techniques
used regionally impact individual water rights.

Because California’s policy to promote LID adoption may conflict
with existing water rights, it is imperative that judicial uncertainty be
minimized through political efforts. Therefore, the California State
Legislature should amend the current statutory scheme so that diffuse
surface and storm waters fall clearly under the statutory umbrella.

241. See CAL. WATER CODE §§ 1228–1228.9, 1226–1226.4 (West 2010).
242. Id. §§ 1226.1, 1228.1–.2.


