
Torture of Guantánamo Detainees with
the Complicity of Medical Health
Personnel: The Case for Accountability
and Providing a Forum for Redress for
These International Wrongs

By DAVID BRENNAN*

I. Introduction

IN THE AFTERMATH OF 9/11, despite the United States’ statutory
and international obligations prohibiting torture or inhumane treat-
ment for prisoners or detainees, the use of harsh interrogation tech-
niques was quickly envisioned by the Vice President, Secretary of
Defense Rumsfeld (“Secretary Rumsfeld”) and others. Considerable
planning and effort went into implementing these unusually harsh in-
terrogation practices in Guantánamo and later at other detainee-
camp locations.1 This action was pursued without careful considera-
tion of the consequences of engaging in torture as a matter of govern-
ment policy. The Government’s early decision to bypass domestic and
international law obligations for the treatment of the detainees was
rationalized in legal memoranda from the Department of Justice’s Of-
fice of Legal Counsel (“OLC”) after the 9/11 attack. These opinions
would later be discredited because they were based on highly ques-
tionable reasoning and were subsequently found to lack coherence in
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1005



1006 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 45

many instances. The Government rebuffed credible advice from its
other branches and nongovernmental organizations against these
practices based on concerns about the lack of humane treatment of
detainees.

Medical personnel (physicians, psychiatrists. and psychologists)
participated in the planning, designing, implementation, and moni-
toring of the interrogations that involved torture of detainees. Their
participation included determinations of the fitness of individual de-
tainees to undergo additional harsh measures, coupled with direct
monitoring of detainees that enabled medical personnel to advise the
interrogators which techniques, or combinations thereof, would bet-
ter “break down” the detainee, even if he had reached near-limits of a
human being’s capacity to endure any further ill treatment. Direct
participation by medical health personnel in these activities consti-
tuted gross violations of international and domestic law, as well as
their specific ethical and professional obligations.

While the major focus of the paper is focused on the conduct of
the medical health personnel and the violations that occurred as a
result of their participation in torture of detainees during interroga-
tions, a considerable amount of background material will initially be
provided to develop the understanding of how these practices became
a policy for treatment of detainees. The applications of these illegal
practices applied to dozens if not hundreds of detainees under the
direction and oversight of medical health personnel occurred because
the administration deliberately deviated from its obligations under
the laws of war while simultaneously engaging in complete indiffer-
ence to the possible legal consequences of such conduct in an interna-
tional conflict situation.

Despite the gravity of this conduct it is unlikely that the medical
health personnel, the legal counsel who created the opinions, the mil-
itary, CIA, contract personnel, or the officials who commanded these
illegal activities will ever be held accountable for any wrongdoing. The
current administration of President Obama has apparently elected to
dissociate itself from the notion of holding any of the actors who par-
ticipated in these activities accountable on any statutory basis. This
includes the current stance of failing to provide a reasonable form of
redress for any of the detainees whose treatment constituted gross vio-
lations of domestic or international law.

This paper will conclude with the recommendation that the Gov-
ernment strongly consider taking certain steps to address these inter-
national wrongs, including enacting a provision for appropriate civil
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remedies for the victims of torture. Addressing the accountability is-
sue, even if by no more than remedial legislation or guidelines for
medical health personnel in future conflict situations, would better
serve to reassert the stature of the United States in the international
community as a nation committed to its international obligations in
times of conflict or under threat of terrorism.

A. Preliminary Comments on Torture

Unfortunately, modern civilization is no stranger to the use of
torture. In this paper the use of the term “torture” is intended to in-
clude the statutory definition of “torture, cruel, inhuman and degrad-
ing treatment” under the Convention Against Torture.2 The
continuing and disturbing revelations in cases before various interna-
tional tribunals and some foreign courts confirm the persistent inabil-
ity of civilized societies to effectively prevent these practices from
being administered to captives. The fact that a state is a signatory to
the international conventions prohibiting torture or those that man-
date certain levels of humane treatment of captives in time of conflict
or war is less often a guarantee that it will prevent those unlawful prac-
tices even by the most civilized states in times of conflict or crisis. In-
ternalizing these prohibitions by a given state on an equal basis with
their domestic law might strengthen the desired effect but still pro-
vides no guarantee that it will effectively prevent this conduct.

B. Rationalizing Torture Based on Supposed Result: Does Torture
Really Work?

Sun Tzu recognized the important maxim for treatment of cap-
tives twenty-six centuries ago: “Treat the captives well, and care for
them.”3 The United States’ modern recognition of the necessity for
avoidance of the use of torture and inhuman treatment of captives was

2. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 113 [hereinafter Convention Against Tor-
ture]. The Convention’s Article 1 states that “the term ‘torture’ means any act by which
sever pain or suffering, whether physical or mental, is intentionally inflicted on a person
for such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or at the instigation
of or with the consent or acquiescence of a public official or other person acting in an
official capacity. It does not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions.”

3. SUN TZU, THE ART OF WAR 76 (Samuel B. Griffith, trans., Oxford Univ. Press pa-
perback ed. 1971).
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incorporated into a 1983 manual produced by the Central Intelli-
gence Agency (“CIA”) that questioned the value of harsh interroga-
tion of captives.4 During the early stages of the application of harsh
interrogations of Guantánamo detainees, the Naval Criminal Investi-
gative Service’s Chief Psychologist, Dr. Michael Gelles, confirmed that
“most behavioral experts working in the field viewed torture and
other less coercive interrogation tactics not only as illegal, but ineffec-
tive.”5 These seminal recognitions, however, were lost on Secretary of
Defense Rumsfeld, his “Working Group,” the Justice Department’s Of-
fice of Legal Counsel, and many others in their rush to resort to tor-
ture and prohibited practices on the post-9/11 captives. Those
decisions and the actions that followed will be seen as in substantial
conflict with existing conventions, agreements, and the laws of war.

II. Standards for Treatment of Prisoners and the Prohibition
of Torture

A. International Conventions

The United Nations Charter (“UN Charter”) is the watershed
document defining modern approaches to international relations
among civilized states and fosters standards of conduct and coopera-
tion in the post-World War II setting.6 The Charter established the
General Assembly under Article 9, the Security Council under Article
23, and the International Court of Justice (“ICJ”) under Chapter XIV.
The three principal organs’ activities were conducted on the primary
principles in Articles 1(1-3) that compelled a realization of interna-
tional communities’ desire to raise the level of human dignity beyond
what existed before World War II/1945.7 In 1948, the U.S. General
Assembly enacted a major instrument, the Universal Declaration of
Human Rights (“UDHR”), which included a number of important ar-
ticles asserting specific individual human rights:

• Everyone has the right to life, liberty and the security of person;
• No one shall be subjected to torture or to cruel, inhuman or

degrading treatment or punishment;

4. MILES, supra note 1, at 15.
5. Memorandum from Alberto J. Mora, the Gen. Counsel of the Navy, to Inspector

Gen., Dep’t of the Navy, Statement for the Record: Office of Gen. Counsel Involvement in
Interrogation Issues 16 (July 7, 2004), available at http://www.aclu.org/files/pdfs/
safefree/mora_memo_july_2004.pdf.

6. U.N. Charter art. 1.
7. Id. at art. 9 et seq., art. 23, et seq.; see also id. at art. 93 (setting forth that all

members of the United Nations are ipso facto parties to the Statute of the International
Court of Justice).
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• Everyone has the right to an effective remedy by the competent
national tribunals for actions violating the fundamental rights
granted him by the constitution or law;

• No one shall be subject to arbitrary arrest, detention or exile.8

The four Geneva Conventions introduced in 1949 provided
broad guidelines for the conduct by state parties and their forces in
the treatment of civilians, wounded, prisoners of war, and combatants
during armed conflicts or war. Geneva III (Prisoners of War) and Ge-
neva IV (Protection of Civilian Persons in Time of War), have particu-
lar relevance to the subject of this paper.9 The four Geneva
Convention included Common Article 3, which delineates the re-
quired minimum protections for prisoners of war and civilians:

The following acts shall remain prohibited at any time and in any
place whatsoever with respect to the above mentioned persons: (a)
violence to life and person, in particular murder of all kinds, muti-
lation, cruel treatment and torture . . . (c) outrages upon personal
dignity, in particular, humiliating and degrading treatment.10

Geneva III contained separate requirements under Article 5 re-
garding the treatment of combatants who fall into the hands of an-
other state to the effect that if “[a]ny doubt arise[s] whether persons,
having committed a belligerent act and having fallen into the hands
of the enemy, belong to any of the categories enumerated in Article 4,
such persons shall enjoy the protection of the present Convention un-
til such time as their status has been determined by a competent
tribunal.”11

Geneva III’s Article 4 addresses the criteria for determination of
prisoner of war status under the laws of armed conflict. Where a per-
son does not fully meet those criteria, however, that person is none-
theless entitled to proper treatment in accordance with Geneva III
until his actual status can be determined before a proper tribunal of
the kind specified in Article 5.12 Conversely, Geneva IV’s Article 5 re-
lating to civilian captives requires:

8. Universal Declaration of Human Rights arts. 1, 2, 5, 8, G.A. Res. 217 (III) A, U.N.
Doc. A/810 (Dec. 10, 1948) [hereinafter UDHR].

9. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949,
6.3 U.S.T. 3316 [hereinafter Geneva III]; Geneva Convention Relative to the Protection of
Civilian Persons in time of War, Aug. 12, 1949, 6.3 U.S.T. 3516 [hereinafter Geneva IV].

10. Geneva III, supra note 9, art. 3; Geneva IV, supra note 9, art. 3.
11. Geneva III, supra note 9, art. 5.
12. Id. at arts. 4–5; see also ANTONIO CASSESE, INTERNATIONAL LAW 405–08 (Oxford

University Press, 2005) (describing that the definition of a lawful combatant set forth in
Article 4 relates to the time of the Lieber Code (1863), which stood for the proposition
that a lawful combatant is someone in uniform, with a recognized insignia, bearing arms
and under the command of a person responsible for his subordinates while conducting
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[I]n the occupied territory an individual protected person is de-
tained as a spy or saboteur, or as a person under definite suspicion
of activity hostile to the security of the Occupying Power, such per-
son shall, in those cases where absolute military security so re-
quires, be regarded as having forfeited his rights of
communication under the present Convention.13

Even suspected spies and saboteurs, or those engaged in activities
hostile to the security of the States held captive under Geneva IV, were
to be provided with certain minimal protections. In each case, such
persons shall nevertheless be treated with humanity, and in the case of
trial, shall not be deprived of the rights of fair and regular trial pre-
scribed by the present Convention.14

The Convention Against Torture, Cruel, Inhuman or Degrading
Treatment (“Convention Against Torture”), adopts the language
quoted in the UDHR’s Article 5.15 Torture is defined as “any act by
which severe pain or suffering, whether physical or mental, is inten-
tionally inflicted on a person for such purpose as obtaining from him
or a third person information or a confession, punishing him for an
act he or a third person has committed or is suspected of having com-
mitted, or intimidating or coercing him or a third person.”16 The
Convention’s Article 2 prohibits torture in extraordinary circumstances
stating, “[n]o exceptional circumstances whatsoever, whether a state

himself in accordance with the laws and customs of war. That definition has been blurred
because of a variety of conflicts, including World War II, in which militias, insurgents,
resistance movements or other forces did not fully comply with these requirements but
were still often recognized as combatants during a conflict under certain conditions); Id. at
405-409 (addressing the then classification of “unlawful combatant” by the United States in
1942, which he describes as “descriptive only,” because the misuse of the categorization
tends to deprive the captive of humanitarian rights “under Geneva’s Optional Protocol 1,
Article 75 and its fundamental minimum guarantees)”; The Lieber Code of 1863, General Or-
ders No. 100, Articles 84-85, http://www.civilwarhome.com/liebercode.htm (describing
those categories of combatants not entitled to protections of the laws of armed conflict as
“armed prowlers” and “war-rebels” not entitled to the protections of prisoner of war
status).

13. Geneva IV, supra note 9, art. 5.
14. Id. Nothing in Article 5 eliminates the Common Article 3 protections or the pro-

tections under the four Geneva’s Additional Protocol 1 that address civilians or other cate-
gories of persons during war or conflict with specified ‘minimum’ protections. Likewise,
Geneva III’s Article 5 relating to prisoners of war mandates that “[s]hould any doubt arise
as to whether persons, having committed a belligerent act and having fallen in the hands
of the enemy, belong to any of the categories enumerated in Article 4, such persons shall
enjoy the protections of the present Convention until such time as their status has been
determined by a competent tribunal.” Geneva III, supra note 9, art. 5.

15. Convention Against Torture, supra note 2, art. 1.
16. Id.
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of war or a threat of war, internal political instability or any other pub-
lic emergency as a justification of torture.”17

The 1966 International Convention on Civil and Political Rights
reiterates the prohibitions against “torture, cruel, inhuman or degrad-
ing treatment or punishment” in this language: “In particular, no one
shall be subject without his free consent to medical or scientific exper-
imentation.”18 The voluntary actions by a substantial number of states
that have adopted the above-cited instruments, even with reservations,
confirm their status as international obligations and as part of custom-
ary international law.

B. Customary International Law and the International Agreements
of the United States

The U.S. Constitution’s reference to the “laws of nations” in-
cludes the treaties, conventions, and agreements of the kind specified
earlier, and together with principles of customary international law,
has defined the obligations of the United States since the formation of
the original thirteen colonies.19 International agreements and cus-
tomary international law form part of the laws of the United States
that are binding on the President.20

17. Id. art. 2. In compliance with Article 4, the United States codified “all acts of tor-
ture as offenses under its criminal law,” id. art. 4, at 18 U.S.C. §§ 2340-2340A (1994) (The
Torture Act), though it filed a series of reservations to the international convention at the
time of assenting to its provisions. See Legal Standards Applicable Under 18 U.S.C.
§§ 2340–2340a, http://www.justice.gov/olc/18usc23402340a2.htm.

18. International Covenant on Civil and Political Rights art. 7, adopted Dec. 16, 1966,
999 U.N.T.S. 171 (entered into force Mar. 23, 1976) [hereinafter ICCPR].

19. U.S. CONST. art. I, § 8, cl. 10; The Federalist No. 80 at 475-477 (Alexander Hamil-
ton) (Charles R. Kesler ed., 2003); The Federalist No. 3 at 37-38 (John Jay) (Charles R.
Kesler ed., 2003); The Federalist No. 64 at 392 (John Jay) (Charles R. Kesler ed., 2003) (Jay
asserted that “[a]treaty is only another name for a bargain, and that it would be impossible
to find a nation who would make any bargain with us, which should be binding on them
absolutely, but only on us so long and so far as we may think proper to be bound by it.” THE

FEDERALIST NO. 64, supra note 19, at 392 (John Jay) (emphasis original); Military and
Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States), 1986 I.C.J.
14, 97 (June 27) (“[i]t is of course axiomatic that the material of customary international
law is to be looked for primarily in the actual practice and opinio juris of States, even
though multilateral conventions may have an important role to play in recording and de-
fining rules deriving from custom, or indeed in developing them” (internal quotation
omitted)).

20. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE U.S. § 111 cmt. c (1987)
(“That international law and agreements of the United States are law of the United States
means also that the President has the obligation and the necessary authority to take care
that they be faithfully executed.”); see U.S. CONST. art. II, § 3; see also The Paquete Habana,
175 U.S. 677, 700 (1900) (asserting ways that “[i]nternational law is part of our law”).
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The federal courts have the jurisdiction to interpret the laws and
treaties of the United States.21 The court’s jurisdiction over all ques-
tions regarding interpretation of international law was challenged,
nonetheless, by the OLC’s opinions that attempted to preclude the
detainees’ access to the courts of the United States to be able to chal-
lenge their detention or rights under these international instruments
or the U.S. Constitution.22 In December, 2001, for example, John C.
Yoo of the DOJ’s Office of White House Counsel advised the Depart-
ment of Defense that captives held at Guantánamo would not be able
to challenge their detention or the jurisdiction of a Military Commis-
sion through a writ of habeas corpus based partly on a 1942 decision,
Ex Parte Quirin.23

III. The Departure From U.S. Constitution and the Laws of
Armed Conflict

A. The Executive Branch and Its Powers

At the time of the 9/11 attacks, Congress held the power to “de-
clare war or make rules for captures or land or waters.”24 Similarly,
Congress held the exclusive power to “define and punish offenses
against the law of nations.”25 Congress also held the exclusive power
to “make rules for the regulation of the land and naval forces.”26

Within days of the 9/11 attacks, the Vice President and his Chief of
Staff, David Addington, together with Secretary Rumsfeld and other
senior officials, asserted the proposition of near-unlimited powers of
the President to pursue extremely aggressive responses to the attacks
and to be able to disregard recognized restraints on those efforts.27

21. U.S. CONST. art. III, § 2.
22. U.S. CONST. art. III; see generally Memorandum from George W. Bush, the White

House, to the Vice President and Other Officials (Feb. 7, 2002) [hereinafter Bush Memo
of Feb. 7, 2002], available at http://www.pegc.us/archive/White_House/bush_memo_20
020207_ed.pdf.

23. Memorandum from Patrick F. Philbin, Deputy District Att’y, and John C. Yoo,
Deputy District Att’y, to William J. Haynes, II, Gen. Counsel Dep’t of Defense, Re: Possible
Habeas Jurisdiction Over Aliens Held in Guantánamo Bay, Cuba (Dec. 28, 2001) [hereinaf-
ter Philbin & Yoo Memo of Dec. 28, 2001], available at http://www.gwu.edu/~nsarchiv/
NSAEBB/NSAEBB127/01.12.28.pdf.

24. U.S. CONST. art. I, § 8, cl. 11.
25. U.S. CONST. art. I, § 8, cl. 10.
26. U.S. CONST. art. I, § 9, cl. 14.
27. JANE MAYER, THE DARK SIDE: THE INSIDE STORY OF HOW THE WAR ON TERROR

TURNED INTO A WAR ON AMERICAN IDEALS 49–52 (2008) (“[T]he president, as commander
in chief, had the authority to disregard virtually all previously known legal boundaries if
national security demanded it.”).
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The officials focused on the “non-state status” of the attackers and the
terrorist approaches used by the nineteen who were involved in the 9/
11 attacks to justify the use of unconventional methods to track down
those responsible and withhold the application of various protections
that should be provided to prisoners of war or civilian captives.28

On September 12th, President Bush proposed—and quickly se-
cured—an Authorization for the Use of Military Force (“Authoriza-
tion”) based on a joint House-Senate Resolution that he proposed
himself.29 The Authorization provided the President with authority
for the use of all force necessary to bring those who were responsible
for the 9/11 attacks to justice, but it was not a declaration of war.30

The War in Afghanistan, Operation Enduring Freedom, commenced
two weeks later.31 The military efforts in Afghanistan were followed by
President Bush’s first military order, “Detention, Treatment and Trial
of Certain Non-Citizens in the War against Terrorism,” which outlined
substantial modifications to existing military policy for detention and
tribunals of captives taken into custody as part of the war’s active mili-
tary operations.32 The international conventions and declarations that
provided the framework of international obligations for member
states were viewed as obstacles to the administration’s deliberate re-
sponses to the terrorist attacks of 9/11 and the planned efforts to ob-
tain active intelligence from detainees, which were intended to

28. Id. at 51—52.
29. Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001)

[hereinafter AUMF 2001] (the President was “to use all necessary and appropriate force
against ‘organizations and persons’ linked to the September 11, 2001 attacks on the United
States”); see RICHARD F. GRIMMETT, AUTHORIZATION FOR USE OF MILITARY FORCE IN RESPONSE

TO THE 9/11 ATTACKS (P.L. 107-40): LEGISLATIVE HISTORY 4–5 (2007) (commenting on the
suggestion that the authorization also provided him with blanket authority to “deter and
prevent acts of terrorism against the United States,” a broader focus than originally
proposed).

30. AUMF 2001, supra note 29.
31. President George W. Bush, Address to the Nation to Mark the Beginning of the

Allied Attacks on Terrorist Targets in Afghanistan (Oct. 7, 2001), available at http://
www.independent.co.uk/news/world/americas/president-bush-announces-operation-en-
during-freedom-631702.html?service=print (last visited March 22, 2011).

32. Military Order of November 13, 2001: Detention, Treatment and Trial of Certain
Non-Citizens in the War against Terrorism, 3 C.F.R. 918 (2001), reprinted in 10 U.S.C. § 801
(Supp. IV 2004). This military order for the trial of Al Qaeda and other foreign nationals
limited them to “military tribunals” but simultaneously precluded all captives from any
relief or remedy in the federal courts of the United States, effectively limiting the Article
III courts’ jurisdiction over “all cases and controversies,” that would ultimately be chal-
lenged in U.S. Supreme Court resulting in reaffirming the Article III jurisdiction over ac-
tions involving the foreign detainees. Id. at §§ 7(b)(2)–(3). See U.S. CONST. art. III, § 2;
Rasul v. Bush, 542 U.S. 446, 476 (2004).
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severely limit detainees’ protections because of the position taken that
they were completely outside of the classification of prisoners of war
under the Geneva III.33 The “legal grounds” for this position were
presented in a memorandum from Jay S. Bybee addressed to both the
White House and Department of Defense on January 22, 2002 in
which he confirmed that neither the Geneva Conventions nor custom-
ary international law applied to the Al Qaeda or Taliban detainees
from Afghanistan based on the President’s authority to deny them
prisoner of war status.34

B. The Justifications from the OLC for Departing from the Laws
of War

In his recent article, The Torture Lawyers, Michael P. Scharf per-
formed a thorough vivisection on the interactions of the White House
Counsel, the Department of Defense (“DOD”), the CIA, the Depart-
ment of Justice (“DOJ”) and its Office of Legal Council (“OLC”), and
the lawyers who legitimized the United States’ unilateral departure
from this international legal framework that provided minimum pro-
tections for captives or detainees during war or conflict.35 Scharf doc-
uments the efforts of a “War Council” to address in legal terms the
departure from the requirements of the four Geneva Conventions, its
Common Article 3 and the War Crimes Act (“WCA”).36 The “War
Council” consisted of David Addington, Vice President Cheney’s chief
counsel; “Jim” Haynes, the Department of Defense chief counsel; Al-
berto Gonzales, the White House Counsel; and John Yoo, a deputy
assistant Attorney General in OLC who created and used a number of
legal memoranda for his superior, Jay S. Bybee, to justify departures
from existing torture/interrogation law and to also provide “legal”
cover for those who would be engaging in interrogations of detainees

33. MAYER, supra note 27, at 183 (describing that the first detainees who arrived at
Guantánamo were categorized by Secretary Rumsfeld in January of 2002 as “unlawful com-
batants” having “no rights under the Geneva Convention”); see generally Geneva III, supra
note 9, arts. 3–5.

34. Memorandum from Jay S. Bybee, Assistant Att’y Gen. of the U.S. Dep’t of Justice
Office of Legal Counsel, to Alberto Gonzales, Counsel to the President, and William J.
Haynes, Gen. Counsel of the Dep’t of Def., Application of Treaties and Laws to al Qaeda
and Taliban Detainees (Jan. 22, 2002) [hereinafter Bybee Memo of Jan. 22, 2002], available
at http://news.findlaw.com/hdocs/docs/doj/bybee12202mem.pdf.

35. Michael P. Scharf, The Torture Lawyers, 20 DUKE J. COMP. & INT’L L. 389, 389–90
(2010).

36. Id. at 389–95.
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while ignoring the obligation to provide detainees with the protec-
tions that were required under domestic and international law.37

Yoo advised DOD General Counsel Haynes regarding the detain-
ees in a memo that asserted neither the War Crimes Act, nor the four
1949 Geneva Conventions would apply to the detainees.38 His position
was that “the al Qaeda organization and Taliban militia were not pro-
tected by Treaties and Laws, including the four Geneva Conventions
or their Optional Protocols requiring certain treatment in time of war,
because the two organizations were not a party to the specified inter-
national agreements governing the laws of war.”39

Scharf focuses on two significant legal memos dated August 1,
2002, drafted by Yoo and bearing the signature of Jay Bybee, then
head of the Justice Department’s OLC. These memos excluded the
application of the Torture Convention for any of the al Qaeda or
Taliban captives, thereby opening the door for the administration of
harsh interrogation practices that constituted torture, or at least were
prohibited by the lesser terms, “cruel, inhuman or degrading treat-
ment” based on the practices that were signed for their application to
the detainees.40 The Yoo/Bybee August 1, 2002 memos also con-
firmed the legality of a battery of harsh techniques for use by military
and CIA personnel, thus endorsing the use of the techniques advo-
cated by the Secretary Rumsfeld for the military, and were heartily
endorsed by the CIA’s John Rizzo for use by his CIA agents.41 In order
to understand the degree of harsh treatment allowed under the Bybee

37. Id. at 392–97.
38. Draft Memorandum from John Yoo, Deputy Assistant Att’y Gen, U.S. Dep’t of

Justice Office of Legal Counsel, and Robert J. Delahunty, Special Counsel, U.S. Dep’t of
Justice Office of Legal Counsel, to William J. Haynes, Gen. Counsel, Dep’t of Def., Applica-
tion of Treaties and Laws to al Qaeda and Taliban Detainees (Jan. 9, 2002) [hereinafter
Yoo Memo of Jan. 9, 2002], available at http://upload.wikimedia.org/wikipedia/en/9/91/
20020109_Yoo_Delahunty_Geneva_Convention_memo.pdf (concluding that international
treaties would not be considered to provide any of the prisoner of war protections to mem-
bers of Al Qaeda and Taliban because they did not enjoy a status appropriate to obtain
those protections); see War Crimes Act, 18 U.S.C. § 2441 (1994).

39. Yoo Memo of Jan. 9, 2002, supra note 38, at 6 (asserting that the “the possibility of
grave breaches of the Geneva Convention III, article 130,” would only occur “by causing
great suffering or serious bodily injury to POWs, killing or torturing them, depriving them
of access to a fair trial.) Id.; contra INGRID DETTER, THE LAW OF WAR 329 (2000) (observing
that Protocol II of 1977 to the Geneva Conventions (1949) and other humanitarian law
guarantees would at least “imply that a prisoner of war must not be subjected to any act
included in the catalogue of prohibited practices;” that Protocol II includes as “(a) vio-
lence to life, health, or physical or mental well-being of persona, in particular murder as
well as cruel treatment such as torture” among others.) Id. at 319.

40. Scharf, supra note 35, at 397–99.
41. Id. at 398–400.
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memorandum addressed to the White House of the same date, he
opined that “[f]or an act to constitute torture as defined by Section
2340A, it must be equivalent in intensity to the pain accompanying
serious physical injury, such as organ failure, impairment of bodily
function or even death; for purely mental pain or suffering to amount
to torture under Section 2340, it must result in significant psychologi-
cal harm of significant duration, e.g., lasting for months or even
years.”42

Despite opposition to abandonment of the Geneva Conventions
and other international law provisions by then Secretary of State Colin
Powell and his Deputy Secretary of State and General Counsel William
H. Taft IV, the efforts to pursue the harsh interrogations of detainees
could not be deterred. The Secretary of Defense and his staff vigor-
ously pursued the program for harsh interrogations of detainees while
the Secretary of State’s legal staff, headed by its General Counsel’s all-
important international-law legal staff, known as “L”, were summarily
excluded from the communication of further OLC memos on these
subjects.43

Geneva’s Common Article 3 bound contracting parties to the
prohibition against “violence to life, person, in particular murder of
all kinds, mutilation, cruel treatment and torture . . . [and] outrages
upon personal dignity, in particular, humiliating and degrading treat-
ment,” making Yoo’s opinion excepting al Qaeda and Taliban detain-
ees from the protections of Geneva III and IV completely untenable.44

The OLC’s classification of all captives as “enemy combatants” was not

42. Memorandum from Jay S. Bybee, Assistant Att’y Gen. for the U.S. Dep’t of Justice
Office of Legal Counsel, to Alberto R. Gonzalez, Counsel to the President, Standards of
Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A 1 (Aug. 1, 2002) [hereinafter
Bybee Memo to Gonzalez of Aug. 1, 2002], available at https://www.gwu.edu/~nsarchiv/
NSAEBB/NSAEBB127/02.08.01.pdf; see Memorandum from Donald Rumsfeld, Sec’y of
Defense, for the Commander, U.S. Southern Command, Counter-Resistance Techniques
in the War on Terrorism, at 1–4 (Apr. 16, 2003), available at http://www.gwu.edu/
~nsarchiv/NSAEBB/NSAEBB127/03.04.16.pdf (describing practices including dietary ma-
nipulation, environmental manipulation (adjusting temperature, use of unpleasant
smells), sleep adjustment, and isolation—all techniques that would later give way to har-
sher practices that included waterboarding, shackling, “walling” or driving a detainees face
into the wall, confinement in cramped boxes, and extremes (cold, heat, noise and sleep
deprivation) already documented in this paper).

43. Scharf, supra note 35, at 398–400.
44. Geneva III, supra note 9, art. 3. The four Genevas’ Common Article 3 standards

are defined as “bound to be applied at a minimum” by contracting parties, which chal-
lenges the incredible reach of Yoo’s opinions that they could be unilaterally withdrawn by
a major contracting party. Id.
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in keeping with Common Article 3’s guiding principles.45 In addition
to this erroneous classification, while many of the al Qaeda and
Taliban captives may have not fallen squarely within the traditional
definition of prisoners of war under Geneva III’s Article 4, its Article 5
was directly applicable to the civilians and noncombatants taken into
custody in locations that were far from any field of battle.46 The ad-
ministration refused to make any provision for the required Article 5
classification hearing for the captives until long after the U.S. Su-
preme Court decision in Rasul v. Bush. Rasul ended the OLC opin-
ions’ validation of the President’s authority to suspend the Geneva
Conventions and Common Article 3, which had been based on the
notion of unlimited presidential powers under Article II of the U.S.
Constitution during times of conflict, powers which simply did not
exist.47

C. The Practice of Rendition to Facilitate Harsh Interrogation
Methods

In general, the practice of Rendition involves the forced transfer
of a detainee from one captor power to another state in a secret loca-
tion where the protections of the Geneva Conventions, Common Arti-
cle 3, and the Optional Protocols will be ignored and the detainee will
be powerless to object to the transfer or the subsequent ill treatment
administered in defiance of those international law obligations.48 One

45. Id. arts. 3–4. See Memorandum from William J. Haynes, Gen. Counsel of the Dep’t
of Defense, to Members of the ASIL-CFR Roundtable, Subject: Enemy Combatants (Dec.
12, 2002), http://www.cfr.org/international-law/enemy-combatants/p5312 (describing
the status and legal rights of “enemy combatants”); Ex parte Quirin, 317 U.S. 1 (1942)
(The case that originated the term enemy combatant, involved several German saboteurs
who landed in the United States bent on the destruction of facilities and defense materials.
It generally referred to someone who could be detained under the laws and customs of war
for the duration of the conflict). But see Respondents’ Memorandum Regarding the Gov-
ernment’s Detention Authority Relative to Detainees Held at Guantánamo Bay, Misc. No.
008-442 (TFH) (D.D. C. Mar. 13, 2009), available at http://www.wcl.american.edu/nimj/
documents/BatesRevisedDetAuthFINAL.pdf?rd=1 (wherein the term “enemy combatant”
appears to have been abandoned in the government’s filing, signed by Michael F. Hertz,
Acting Assistant Att’y Gen., in which the term is not used). See also Convention Against
Torture, supra note 2, art. 3 (prohibiting “a state party from expelling, returning or extra-
diting a person to another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture.”).

46. Geneva III, supra note 9, arts. 4, 5.
47. See Rasul v. Bush, 542 U.S. 446 (2004).
48. See Geneva III, supra note 9, common article 3, arts. 12, 13, 46, 48 (addressing

prisoners of war); Geneva IV, art 49 (addressing civilians) (prohibiting the forcible trans-
fers or deportations of “protected persons” to another country “regardless of their mo-
tive”); Convention Against Torture, supra note 2, arts. 2–4 (especially art. 3, which states,
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memorandum by Jay Bybee to DOD’S general counsel Haynes con-
firmed the legality of forced transfers of detainees to foreign locations
for further interrogation and treatment based on the President’s
power to transfer al Qaeda and Taliban prisoners to foreign countries,
which arose under his plenary authority as Commander-in-Chief.49 By-
bee analogized this power of the President in a constitutional democ-
racy to Henry V’s decision to slaughter his French prisoners at
Agincourt in 1415.50 This bizarre comparison conveniently disre-
garded the progress of humanitarian law through the twentieth cen-
tury that produced the 1907 Hague Convention’s requirement to
“treat prisoners humanely.”51 Bybee concluded that neither the Con-
vention Against Torture nor the four Geneva’s or their Common Arti-
cle 3, were obstacles to the President’s unilateral power to rendition
these prisoners as he saw fit.52

IV. The Guantamamo Regime for Harsh Interrogation of
Detainees

The introduction of the harsh interrogations at Guantánamo
presented new challenges for the Office of Legal Counsel. Bybee’s Au-
gust 1 memo to the Central Intelligence Agency’s John Rizzo stated
the remote possibility that a U.S. agent inflicting torture on a detainee
would be held liable under a criminal standard as follows:

To convict a defendant of torture, the prosecution must establish
that; (1) the torture occurred outside the United States; (2) the
defendant acted under color of law; (3) the victim was within the
defendant’s custody or control; (4) the defendant specifically in-
tended to inflict severe pain or suffering; and (5) that the act in-
flicted severe pain or suffering.53

“No State Party shall expel, return . . . or extradite a person to another State where there
are substantial grounds for believing that he would be in danger of being subjected to
torture”); see also David Weissbrodt & Amy Bergquist, Extraordinary Rendition and the Human-
itarian Law of War and Occupation, 47 VA. J. INT’L L. 295, 319–20 (2006–2007).

49. Memorandum from Jay S. Bybee, Assistant Att’y Gen., to William J. Haynes, II,
Gen. Counsel, Dep’t of Defense, Re: The President’s Power as Commander in Chief to
Transfer Captured Terrorists to the Control and Custody of Foreign Nations, at 1–2 (Mar.
13, 2002) [hereinafter Bybee Memorandum of Mar. 13, 2002], available at http://
www.scribd.com.doc.12935629Bush-DOJ-Memorandum-Presidents-Power-as-Copmmander-
in-Chief-too-Transfer-Captured-Terrorists-to-the-Control-and-Custody-of-Foreign-Nations.

50. Id. at 6–7.
51. Annex to the Convention: Regulations Respecting the Laws and Customs of War

on Land, art. 4, 36 Stat. 2277, T.S. No. 539 (Oct. 1907).
52. See id. at 32–34; Convention Respecting the Laws and Customs of War on Land,

art. 4 (Oct. 1907).
53. Memorandum from Jay S. Bybee, Assistant Att’y Gen., to John Rizzo, Acting Gen.

Counsel for the Central Intelligence Agency (Aug. 1, 2002) 9 [hereinafter Bybee Memo to
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In another memo issued that same day, Yoo assured Alberto Gon-
zales, Counsel to the President, that the interrogation methods to be
employed on al Qaeda and Taliban detainees complied with the U.S.
Torture Statute, the Convention Against Torture, and the Interna-
tional Criminal Court Statute (“ICC”), thus assuring their full imple-
mentation in military camps or CIA settings.54 The three memos sent
by Bybee and Yoo that day resonated as somewhat of a “Guns of Au-
gust” approach to unleash the harsh interrogations for detainees who
were in the custody of U.S. forces or the Central Intelligence Agency,
regardless of where they were captured and whether or not they were
captured in the theaters of conflict.55

Guantánamo was viewed by Secretary Rumsfeld, aided by OLC’s
legal opinions, as immune from the U.S. courts’ Article III jurisdiction
over cases or claims from captured detainees; he was satisfied such
cases would be blocked because Guantánamo was “not territory of the
United States.”56 This false premise taken by the OLC that the U.S.
courts were without jurisdiction over the detainee cases would be ini-
tially rejected by the U.S. Supreme Court in its decision in Hamdi v.
Rumsfeld allowing the right of a citizen-detainee who was classified as
an unlawful enemy combatant to challenge his status before the
courts of the United States.57

Secretary Rumsfeld’s techniques were intended primarily for use
by military personnel but limited the applications of certain interroga-
tion techniques on the list to his permission, which was not binding
on the CIA’s conduct of interrogation of high-value detainees, or
those detainees renditioned to black sites or foreign locations.58 His
proposed interrogation techniques for high-value detainees included:
“water-boarding, extremes of cold, heat, water, light, sound and other
sensory deprivations or over-stimulations, sleep deprivation, shackling

Rizzo of Aug. 1, 2002], available at http://luxmedia.com.edgesuite.net/aclu/
olc_08012002_bybee.pdf.

54. See Memorandum from John C. Yoo, Deputy Assistant Att’y Gen., to Alberto R.
Gonzales, Counsel to the President (Aug. 1, 2002) [hereinafter Yoo Memorandum of Aug.
1, 2002], available at http://news.finalaw.com/hdocs/docs/doj.bybee80102ltr.html; see
Memorandum from Jay S. Bybee, Assistant Att’y Gen., to Alberto R. Gonzales, Counsel to
the President, Re: Status of Taliban Forces Under Article 4 of the Third Geneva Conven-
tion of 1949 (Feb. 7, 2002) [hereinafter Bybee Memo to Alberto Gonzales of Feb. 7, 2002],
available at http://www.usdoj.gov.olc2002/pub-artc4potusdetermination.pdf (confirming
the OLC’s legal opinion that the Geneva III’s articles 4 and 5 do not apply to either the Al
Qaeda or Taliban detainees).

55. See Bybee Memo to Rizzo of Aug. 1, 2002, supra note 53.
56. Philbin & Yoo Memo of Dec. 28, 2001, supra note 23, at 1–2, 8–9.
57. Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004).
58. MAYER, supra note 27, at 191–94.
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for prolonged periods in standing or other contorted positions, isola-
tion in cramped containers,” as well as prolonged application of com-
binations of these techniques.59 He did not wish to be constrained by
either the Army Field Manual or recognized principles of the laws of
armed conflict or international law while pursuing these harsh
interrogations.60

A. The Existing Legal Constraints on the Proposed Interrogation
Methods for Guantánamo Detainees

1. The Army Field Manual

Interrogations, an approved counter-insurgency method, are gov-
erned by the U.S. Army-Marine Corps Counterinsurgency Field Man-
ual (“Army Field Manual”), which contains a number of provisions
regarding these methods, none of which remotely provide for the
harsh interrogation practices that were to be administered to detain-
ees in the post-9/11 era.61 The revised 2006 Army Field Manual’s for-
ward authored by General David H. Petraeus continued the earlier
manual’s version prohibition in Article 7-42, “[a]buse of detainees is
immoral, illegal and unprofessional.” He admonished the reader that,
“[t]hose who engage in cruel or inhuman treatment of prisoners be-
tray the standards of the profession of arms and U.S. Laws,”62 provid-
ing a direct challenge to the legitimacy of Secretary Rumsfeld and his
Working Group’s deviations, and by his further admonishment that,
“[n]o exceptional circumstances permit the use of torture and other
cruel, inhuman or degrading treatment.”63 These commands fully rec-
ognize the application of the Geneva Conventions, Common Article 3,

59. JAFFER & SINGH, supra note 1, at 148–53 (listing twenty-four of the original thirty-
six techniques signed off by the Secretary of Defense for use at Guantánamo).

60. MAYER, supra note 27, at 188–90.
61. U.S. DEP’T OF THE ARMY, FIELD MANUAL 34-52, INTELLIGENCE INTERROGATION

(1997). See also U.S. ARMY—MARINE CORPS COUNTERINSURGENCY FIELD MANUAL (2006) 251-
52, arts. 7-42 to 7-44 [hereinafter 2006 ARMY FIELD MANUAL].

62. 2006 ARMY FIELD MANUAL, supra note 61. Then Secretary of Defense Colin L. Pow-
ell had similarly admonished the Counsel to the President, Alberto Gonzales, in a draft
decision memorandum, in which he argued vigorously for applying the Geneva Conven-
tion to the conflict in Afghanistan. Memorandum from Colin L. Powell, to Counsel to the
President, and Assistant to the President for Nat’l Sec. Affairs, Draft Discussion Memoran-
dum for the President on the Applicability of the Geneva Convention to the Conflict in
Afghanistan (Jan. 25, 2002), http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/
02.01.26.pdf.

63. 2006 ARMY FIELD MANUAL, supra note 61, at 251.
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and the existing laws of armed conflict that were “suspended by the
President” to permit harsh interrogation of all captives or civilians.64

2. The Guantánamo Experience with Harsh Interrogation Methods

Beyond the earlier cited OLC memos discussed by Michael
Scharf, Lieutenant Colonel Diane Beaver, U.S. Army Judge Advocate
General Corp, the most senior Judge Advocate of the U.S. Army for
the JTF-170 (Guantánamo) command, presented her superiors with
legal approval to use the harshest interrogation methods in late
2002.65 Her opinion seemed to follow the Bybee memo to Rizzo of the
CIA66 that focused on the treatment for “high profile” detainee Abu
Zabaydah, known as detainee #63.67 The harsh practices advocated by
Lt. Col. Beaver and the August 1, 2002 Bybee-Rizzo memo were ap-
plied to detainees outside of the United States by personnel were
based on Bybee’s earlier cited disconcerting view of torture68:

The definition of torture for an activity could only be sustained if
the person performing the act under color of law intended only to
inflict severe pain and suffering upon the person within his custody
or physical control, that the term “severe mental pain or suffering”
meant prolonged mental harm resulting from (A) intentional in-
fliction or threatened infliction of severe physical pain and suffer-
ing; (B) the administration or application, or threatened
administration or application, of mind-altering substances or other

64. See Bush Memo of Feb. 7, 2002, supra note 22; see also LOUIS HENKIN ET AL., HUMAN

RIGHTS 1590–91 (2009) (noting the suspension of the Geneva Conventions between the
United States and Afghanistan that included the determination of the nonapplicability of
its Article 4 and Common Article 3, but the President added a call for us to treat detainees
humanely, including those who are not legally entitled to such treatment based, which he
apparently based on an earlier Bybee to Alberto Gonzales Memo of Jan. 22, 2002),
http:f.11.findlaw.com/news.findlaw.com.hdocs.docs.doj.bybee12202mem.pdf.

65. Lieutenant Colonel Diane E. Beaver, Memorandum for Commander, Joint Task
Force 170, Legal Brief on Proposed Counter-Resistance Strategies, 6–7 (Oct. 11, 2002)
[hereinafter Lt. Col. Beaver Memo of Oct. 11, 2002], available at http://www.defense.gov/
news/Jun2004/d20040622doc3.pdf. See also United Sates Senate Committee on Armed Ser-
vices hearing of Tuesday, June 17, 2008, with testimony by retired Lt. Col. Diane Beaver,
available at http://www.loc.gov/rr/frd/Military_Law/pdf/Senate-Armed-Services-June-17-
2008.pdf. Lt. Col. Beaver played down her role during the Senate hearings, seemingly at
odds with the strength of her opinion written on October 11, 2002, that authorized the
harshest of interrogation methods for detainees at Guantánamo.

66. Lt. Col. Beaver Memo of Oct 11, 2002, supra note 65; see Bybee Memo to Rizzo of
Aug. 1, 2002, supra note 53.

67. Bybee Memo to Rizzo of Aug 1, 2002, supra note 53 (advocating that without the
“specific intent to inflict severe pain or suffering” it would unlikely be a violation of Section
2340 in the case of Zubaydah, the high-value detainee).

68. Bybee Memo of Jan. 22, 2002, supra note 34, at 22–24.
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procedures calculated to disrupt the senses or personality; (C) the
threat of imminent death.69

The Department of Justice’s Office of Professional Responsibility
Report later denounced the Bybee memos and other approvals of the
use of sleep deprivation, stress positions, and shackling in a stinging
condemnation that called the opinions “flawed, not-thorough, and
non-objective with rather un-candid analysis.”70 The practices insti-
tuted at Guantánamo, were also quickly recognized by agents of the
Federal Bureau of Investigation to constitute violations of domestic
and international law, resulting in the agents’ continuing complaints
to superiors, which were also addressed more recently in the Depart-
ment of Justice Office of Inspector General’s Report.71

3. The Later Wave of OLC Memos—More Torture Authorizations

Jack Goldsmith replaced Bybee as head of the Office of Legal
Counsel in late 2003 and withdrew the Bybee opinion of August 1,
2002, to Albert Gonzales, but not the one to CIA’s John Rizzo. Gold-
smith withdrew another opinion by Yoo to Haynes dated March 14,
2003, on the grounds that the torture memoranda “rested on cursory
and one-sided legal opinions” that were “legally flawed, tendentious in
substance and tone, and overbroad and thus largely unnecessary.”72

He called for a revised set of memoranda that were later submitted by
OLC lawyer Steven Bradbury on May 10, 2005.73

69. Bybee Memo to Gonzalez of Aug. 1, 2002, supra note 42, at 1, 22–23. Bybee had
already been confirmed by the U.S. Senate for a lifetime appointment as a judge on the
Ninth Circuit Court of Appeals, but the Senate was apparently not aware of the OLC
memorandums authored by him with approvals for harsh treatment of the detainees.

70. DEPARTMENT OF JUSTICE OFFICE OF PROFESSIONAL RESPONSIBILITY REPORT 235–36
(Jul. 29, 2010), http://judiciary.house.gov/hearings/pdf/OPRFinalReport090729.pdf
[hereinafter DOJ-OPR REPORT].

71. See U.S. DEP’T OF JUSTICE, OFFICE OF INSPECTOR GEN., A REVIEW OF THE FBI’S IN-

VOLVEMENT IN AND OBSERVATIONS OF DETAINEE INTERROGATIONS IN GUANTÁNAMO BAY, AF-

GHANISTAN, AND IRAQ, at x–xii, 361–65 (2008), http://www.justice.gov/oig/special/s0805/
final.pdf [hereinafter DOD-OIG REPORT OF MAY 2008] (complaints regarding these activi-
ties eventually were voiced to the highest officials at the DOJ, who took no strong action
beyond raising concerns with the National Security Council Director, who, likewise, took
no action to curb any of the ongoing practices).

72. Scharf, supra note 35, at 403–04.
73. See Memorandum from Steven G. Bradbury, Principal Deputy Assistant Att’y Gen.,

Office of Legal Counsel, U.S. Dep’t of Justice, to John A. Rizzo, Senior Deputy Gen. Coun-
sel, Central Intelligence Agency, Re: Application of 18 U.S.C. §§ 2340–2340A to Certain
Techniques that May Be Used in the Interrogation of a High Value al Qaeda Detainee
(May 10, 2005) [hereinafter Bradbury Memo of May 10, 2005], available at http://
luxmedia.vo.llmwd.net/o10/clients/aclu/olc_05102005_bradbury_pdf.
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Bradbury’s memoranda continued to endorse the application of
the EIT’s including water boarding, a technique actually proposed by
the CIA’s Office of Medical Service (“OMS”) physicians for use on
high-value detainees. His memo added that water boarding was not so
physically painful because of the administration of it to thousands of
military trainees in the SERE program without any ill effects.74 Unfor-
tunately, the use of the EITs had been secretly disclosed to ranking
members of Congress, including House and Senate Leaders, who un-
derstood their nature but failed to strongly oppose their continued
use on high-value detainees, a fact that Bradbury used for additional
support of his approval of the use of harsh techniques on high-value
detainees.75

V. The Direct Participation of Medical Health Personnel in
Torture and Human Experimentation

A. The Post-World War II Epoch

The 1946 Nuremberg Code formed the international legal basis
for the so-called “Doctors Trial” by the International Military Tribunal
(“IMT”) that prosecuted twenty-three Nazi doctors who had engaged
in these practices.76 Despite the physician’s responsibility to a patient,
the Hippocratic Oath (“the Oath”) that originated in Greece in 500

74. Id. at 29–30, 44–46. Bradbury assured Rizzo and the CIA that “[h]owever frighten-
ing the experience [of water boarding] may be, OMS have informed us that the water
board technique is not physically painful.” Id. at 44.

75. Id.; What Congress Knew About ‘Torture’, WALL ST. J., Jan. 6, 2009, http://on-
line.wsj.com/article/SB123120464870255997.html.

76. Nuremberg Code, 1946, Trials of War Criminals before the Nuremberg Military Tribu-
nals under Control Council Law No. 10, Vol. 2, pp. 181-182. Washington, D.C.: (U.S. Gov’t
Printing Office 1949), http://ohsr.od.nih.gov/guidelines/nuremberg.html [hereinafter
Trials of War Criminals]. See also, Opening Statement in the Doctors Trial of Brigadier
General Telford Taylor, at 10 (Dec. 9, 1946), http://www.law.umkc.edu/faculty/projects/
ftrials/nuremberg/doctoropen.html (“I intend to pass very briefly over matters of medical
ethics, such as the conditions under which a physician may lawfully perform a medical
experiment upon a person who as voluntarily subjected himself to it. . .none of the victims
of the atrocities perpetrated by these defendants were volunteers. . .whatever book or trea-
tise on medical ethics we may examine, and whatever expert on forensic medicine we may
questions, will say that it is a fundamental and inescapable obligation of every physician
under any known system of law not to perform a dangerous experiment without the sub-
ject’s consent.”); Charter of the International Military Tribunal, 59 Stat. 1544, 82 U.N.T.S.
279 (1945) ( “Crimes against humanity. Atrocities and offenses, including but not limited
to murder, extermination, enslavement, deportation, imprisonment, torture, rape, or
other inhumane acts committed against any civilian population . . .”) Id. art. 6(C). Control
Council Law # 10, Punishment of Persons Guilty of War Crimes, Crimes Against Peace and
Against Humanity (1945), art. II(1)(c), available at http://www1.umn.edu/humanrts/in-
stree/ccno10.htm.
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B.C., Nazi doctors were willing to engage in these practices with gov-
ernment approval.77 The Oath established the requirement for a phy-
sician to obtain consent from any human subject in work involving
human experimentation, resulting in a legal ethic. The trial deter-
mined the doctors’ criminal responsibility for engaging in practices
on human subjects who were eventually going to be exterminated in
Nazi detention facilities.78

Legitimate and therapeutic human experimentation by the Ger-
man medical profession had been undertaken decades before the
Nazi era, when the German states created an ethical approach for the
conduct of human experiments that was codified in a directive from
the Prussian minister of the Interior in 1891 to regulate the adminis-
tration of tuberculin vaccine in German and Italy.79 Efforts to estab-
lish a stronger informed consent ethic over the next four decades
produced a distinction between therapeutic or new therapy and
human experimentation in the German Government’s 1931 guide-
lines, promulgated two years prior to the ascendency of the Nazi re-
gime.80 Thus, the pre-Nazi world community understood the necessity
for controls and limitations on any experimentation that involved
human subjects.

The Nazi regime’s irrational and criminal practice of the declar-
ing groups or classes of persons “undesirables,” who were then de-
tained by the Reich for eventual extermination, created a pool of
victims for a dark program of human experimentation, which pur-
portedly existed for scientific purposes at detention camps in Nazi-oc-
cupied regions.81 The IMT’s Doctors Trial revelations and verdict,
convicting sixteen of twenty-three medical doctors and executing
seven of them, should have permanently closed the door on these ab-
horrent practices. The doctors’ defenses of ‘scientific importance’ or

77. National Institute of Health, National Library of Medicine, History of Medicine
Division, Greek Medicine, The Hippocratic Oath, available at http://www.nlm.nih.gov/hmd/
greek/greek_oath.html.

78. See generally Trials of War Criminals, supra note 76. See also The Nuremberg Code
(1947), available at http://www.cirp.org/library/ethics/nuremberg/.

79. Jochen Vollman & Rolf Wineau, Informed Consent in Human Experimentation Before
the Nuremberg Code, Correspondence to Professor Vollman, 313 BRIT. MED. J. 1445 (1996).
Events that propelled the German/Prussian medical community toward a realistic ethic
included the work by Albert Neisser in which he collected information on 600 cases of
“unethical non-therapeutic research on humans,” which he used to emphasize the neces-
sity of an the “informed consent” requirement for any human experimentation.

80. Id. at 1446–47.
81. Nuremberg Doctors Trial Indictments, Counts II(9) and III(12)–(15), available at

http://www.ushmm.org/research/doctors/indiptx.htm.
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‘national necessity’ were swiftly rejected because their primary crime
was “violat[ing] the Hippocratic commandments which they had sol-
emnly sworn to uphold and abide by, including the fundamental prin-
ciples never to do harm—primum non nocere.”82

B. U.S. Medical Health Personnel—From SERE Training Practice
to BSCT Teams

Water boarding, perhaps one of the most aggressive and life-
threatening of the approved harsh interrogation practices, was used in
the late 1990s in a military training program designed to teach mili-
tary personnel to resist captivity called SERE, an acronym that stands
for “survival, evade, resist, and escape.”83 The training required thor-
ough indoctrination of the trainees to calm their fears, and water
boarding was practiced on soldiers with continuous assurances that
that it would be administered briefly—twenty seconds—for only one
session as part of the entire training.84

The experience of military trainees would be dramatically differ-
ent from that of the detainees who received no indoctrination regard-
ing the practice or its dangers where water boarding was not limited
to merely a single application, there was no counseling to calm their
fears or reactions to being water boarded, and the water boarding was
intended to have a profound physical and psychological impact on
their ability to resist prolonged interrogation.

1. The Development of the BSCT Teams with Medical Health
Personnel

The SERE program training sessions mandated the presence of
trained psychologists throughout the training. This was found to be
necessary, as later reported in Senator Levin’s Armed Services Com-
mittee Report (“Senate Report”), to enable the psychologists to “inter-
vene should the need arise and to talk to the students during and

82. Opening Statement in the Doctors Trial of Brigadier General Telford Taylor,
supra note 76, at 9.

83. See PHYSICIANS FOR HUMAN RIGHTS, EXPERIMENTS IN TORTURE: EVIDENCE OF HUMAN

SUBJECT RESEARCH AND EXPERIMENTATION IN THE “ENHANCED” INTERROGATION PROGRAM, at
7–10, 24 (2010), http://phrtorturepapers.org [hereinafter PHR REPORT OF JUNE 2010].

84. See U.S. Senate, Committee on Armed Services, Hearing to Receive Testimony on
the Origins of Aggressive Interrogation Techniques, 2–3 (June 2008), http://armed-ser-
vices.senate.gov/Transcripts/2008/06%20June/A%20Full%20Committee/08-52%20-%2
06-17-08%20-%20am.pdf [hereinafter Senate Report] (noting “the SERE schools obviously
take extreme care to avoid injuring our own soldiers,” and that for them the maximum
time a cloth was on the student’s face during a process was 20 seconds). Id. at 3.
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after the training to help them cope with associated stress.”85 The im-
plications were documented in the hearings’ report as: (1) that there
is an inherent degree of stress associated with even a single training
episode of water boarding applied to a student, and (2) the presence
and intervention of psychologists was deemed essential to the conduct
of the training process.86 The Senate Report also noted that the
“SERE schools obviously take extreme care to avoid injuring our own
soldiers,” which was not the case for detainees who were subjected to
multiple doses of this regimen.87

The SERE team practices on servicemen were converted to help
design the programs for direct interrogation of detainees. The SERE
model of application of waterboarding included medical health per-
sonnel’s involvement in gathering data based on the detainees’ exper-
iences and reactions, which aided in designing “improved
interrogation practices for future detainees,” an important part of the
interrogation programs.88 Other medical personnel (psychiatrists,
medical doctors, and psychologists) would become directly involved in
these practices.

U.S. Army Colonel Larry C. James, Ph.D., who was assigned to
Abu Ghraib in 2004 after the public exposure of hundreds of photo-
graphs depicting despicable acts performed on detainees at that de-
tention facility, endorsed the critical importance to include
psychologists as behavioral science advisors to assist the interrogation
teams.89 Dr. James’s task was to remedy the chaotic situation, which
included the fact that medical services were not being provided to the
detainees and that many of them, including those under the age of
eighteen, were not being adequately treated or cared for by the medi-

85. Id. at 3.
86. Id. at 30–31.
87. Id. at 103–05. See also U.S. Senate, Committee on Armed Services, Hearing: The

Origins of Aggressive Interrogation Techniques (Release of June 17, 2008), p. 2 http://
levin.senate.gov/newsroom/release.cfm?id+299242.

88. DOD-OIG REPORT OF MAY 2008, supra note 71, at 23–26; Dr. Stephen Soldz, who
has testified as an expert in these cases that “the release of the OIG’s report, it is now
irrefutable that both SERE psychologists and Guantánamo BSCT psychologists were in-
volved in the development of these forms of interrogation abuse, forms of interrogation
that clearly constitute psychological torture and were illegal under the United Nations
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment.”; see Tom Burghardt, Psychologists Collaborated with “War on Terror” Torture Program,
GLOBAL RESEARCH (May 3, 2008), http://www.globalresearch.ca/index.php?context=va&
aid=8884.

89. See LARRY C. JAMES, FIXING HELL: AN ARMY PSYCHOLOGIST CONFRONTS ABU GHRAIB

(2008).



Spring 2011] COMPLICITY IN TORTURE OF GUANTÁNAMO DETAINEES 1027

cal services personnel at the camp.90 Dr. James was positively influ-
enced by the American Psychological Association (“APA”) “PENS Task
Force Report” supporting the ability of psychologists to assist in and
consult during interrogations, something Dr. James termed a “no
brainer for any decent moral psychologist.”91 Dr. James addressed crit-
ics of their participation by stating “the benefits that psychologists had
to offer in interrogations was just not enough for many of the radical
left-wing members of the APA and other human rights and physician
societies around the country.”92

Unfortunately, many of Dr. James’s psychology colleagues were
not so enamored with his, or their colleagues, advancing the cause of
interrogations of detainees because of the primary APA Code of Eth-
ics that prohibited their participation in these practices, despite the
recommendation of the PENS Task Force.93 His advocacy for the Be-
havioral Science Consulting Teams (“BSCT”), or “biscuits,” has been
challenged in many circles, including the APA’s prominent member
Dr. Steven Reisner, whose parents survived the Holocaust and Au-
schwitz, who has relentlessly pursued the exposure of psychologists
who engaged in the BSCT activities involving detainees.94

Dr. James later answered the challenges to his ethics and charac-
ter as a psychologist, stating, “I will be as clear as I possibly can: I
strongly object to, have never used, and will never use torture, cruel,
or abusive treatment or punishment of any kind, for any reason, in
any setting.”95 As the senior psychologist at Abu Ghraib, he ordered

90. Id. at 131–34.
91. Id. at 246–47; see also AMA’s Report of the Council on Ethical and Judicial Affairs,

CEJA Report 10-A-06 re: Physician Participation in Interrogation (Res. 1, 1-05), http://
www.ama.assn.org/ama1/pub/upload/mm/369/ceja_10a06pdf.

92. JAMES, supra note 89, at 248–49.
93. American Psychological Association Code of Ethics, art. 1.02, available at http://

www.fapse.ulg.ac.be/documents/code2002.pdf.
94. Dan Ephron, The Biscuit Breaker, Newsweek (October 27, 2008), http://human

rights.ucdavis.edu/projects/the-guantanamo-testimonials-project/testimonies/testimo-
nies-of-military-psychologists-index/the-biscuit-breaker. Dr. Reisner, an advisor to Physi-
cians for Human Rights, received an award from the New York Psychologists Association in
2010 for his efforts to expose the activities of the BSCTs including their participation in the
breaking down of detainees, including some who were minors, by providing psychological
advice to interrogators on methodologies for accomplishing that goal. Congratulations to Dr.
Steven Riesner, Ph.D, Beacon Award Winner, PHYSICIANS FOR HUM. RTS. BLOG (June 7, 2010),
http://phrblog.org/blog/2010/06/07/congratulations-to-dr-steven-reisner-beacon-award-
winner.

95. JAMES, supra note 89, at 251. James’s denunciations in the letter to the APA Presi-
dent regarding SERE techniques is at odds with a number of the OLC Memos, the Senate
Report of 2008, and the Department of Defense Inspector General’s Report of August 25,
2006, that document the of involvement by psychologists in SERE-related activities. Senate
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the presence of a BSCT team member for the entire duration of all
interrogations, thereby assuring their full participation in the adminis-
tration of harsh interrogation practices on the detainees.96

2. The CIA’s Use of Medical Health Personnel for Harsh
Interrogations

Following the 2004 Abu Ghraib disclosures, Congress passed the
Detainee Treatment Act (“DTA”), which “provided that detainees
held in U.S. military custody were entitled to the protections of the
Geneva Conventions” and put an end to harsh interrogations of de-
tainees by the U.S. military.97 What was not covered by the new act was
the treatment of the detainees in CIA custody, including those who
had been renditioned to foreign states.98

In May 2005, Bradbury sent a memo to John Rizzo at the CIA
addressing Article 16 of the Convention Against Torture, in which
Bradbury approved the twelve enhanced interrogation techniques
(“EITs”) applied to fourteen high-level detainees.99 The EIT practices
included dietary manipulation, nudity, attention grasp, walling, facial
hold, facial slap or insult slap, abdominal slap, cramped confinement,
wall standing, stress position, water dousing, sleep deprivation, and
the water board.100 The individual accounts of the fourteen detainees
subjected to these measures are so extensive that they cannot be pro-
vided here but are available in graphic detail in the 2007 Report of
the International Committee of the Red Cross.101

Report supra note 84, at 23–28, 40–41, 51–53; DEP’T OF DEF., INSPECTOR GENERAL’S REPORT

NO. 06-INTEL-10, REVIEW OF DOD-DIRECTED INVESTIGATIONS OF DETAINEE ABUSE (U), 24
–26, 28 (2006), http://humanrights.ucdavis.edu/projects/the-guantanamo-testimonials-
project/testimonies/testimonies-of-the-defense-department/dod_inspector_general.pdf
[hereinafter DOD-OIG REPORT OF 2006].

96. Id. at 258 (Dr. James’s version of torture and inhumane treatment as being mostly
unrelated to interrogations of detainees seems significantly at odds with the reports from
the ICRC, PHR and other entities, including interrogation logs that document the chronic-
ity of the ill-treatment as directly related to the harsh interrogations).

97. Scharf, supra note 35, at 404–05; see also Detainee Treatment Act, 119 Stat 2739
§§ 1001, 1002 (2005).

98. Scharf, supra note 35, at 404–05. Goldsmith’s March 19, 2004 memo provided the
CIA with more legal cover for the use of rendition and continuing authorization “to seize
noncitizens from Iraq or other territory over which it exercises de facto control and transfer
them for purposes of interrogation in other countries.” Id. at 404.

99. Bradbury Memo of May 10, 2005, supra note 73, at 9–18.
100. Id.
101. INT’L COMM. OF THE RED CROSS, ICRC REPORT ON THE TREATMENT OF FOURTEEN

“HIGH VALUE DETAINEES” IN CIA CUSTODY 21–23 (2007) [hereinafter ICRC REPORT OF

2007], available at http://www.nybooks.com/media/doc/2010/04/22/icrc-report.pdf
(documenting that medical “health personnel gave instructions to interrogators to con-
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Bradbury recognized that the Detainee Treatment Act (“DTA”)
of December 30, 2005, as legislation that “bars the imposition of
‘cruel, unusual, [or] inhumane treatment or punishment prohibited
by the Fifth, Eighth, and Fourteenth Amendments to the Constitu-
tion’ on anyone in the custody of the U.S. government, regardless of
location and nationality.”102 He concluded his legal authorization for
the use of the six techniques that he perceived did not violate the Act
by asserting “[t]he tactics necessary to defend against this unconven-
tional enemy thus present a series of new questions under the laws of
armed conflict.”103 Despite Bradbury’s contention that the interroga-
tion practices were legally justified under the Detainee Treatment Act

tinue, to adjust, or to stop particular methods. . . . [Though the medical] personnel did
not identify themselves . . . the detainees presumed from their presence and function that
they were either physicians or psychologists.”). The ICRC determined that the involvement
of the health personnel constituted a “gross breach of medical ethics, and in some cases
amounted to participation in torture and/or cruel, inhuman or degrading treatment.”) Id.
at 26–27. Bradbury provides explicit information regarding these in his 2005 Memo to
Rizzo. Coercive techniques place the detainee in more physical and psychological stress
than other techniques. Cold water is doused from a container or a hose without a nozzle.
Cramped confinement involves placing the detainee in an uncomfortably small container
and may last up to eight hours; the technique accelerates the physical and psychological
stresses of captivity. Water boarding places the detainee face up on a gurney with his head
inclined downward; a cloth is placed over his face on which cold water is then poured for
periods of 40 seconds, creating a barrier through which it is difficult to breathe. The tech-
nique induces a sensation of drowning. Water boarding may be authorized for at most one
thirty-day period. Bradbury Memo of May 10, 2005, supra note 73, at 14–17. Bradbury con-
cludes that “The CIA interrogation program does not implicate U.S. obligations under
Article 16 of the CAT because Article 16 has limited geographical scope. . .by its terms,
Article 16 places no obligations on a State Party outside ‘territory under its jurisdiction.” Id.
at 16. Curiously, the Convention Against Torture’s Article 16 states: “Each State Party shall
undertake to prevent in any territory under its jurisdiction other acts of cruel, inhuman or
degrading treatment or punishment. . .” Convention Against Torture, supra note 2, art. 16,
§ 1.

102. Memorandum from Steven G. Bradbury, Principal Deputy Assistant Att’y Gen.,
Office of Legal Counsel, U.S. Dep’t of Justice, to John A. Rizzo, Acting Gen. Counsel,
Central Intelligence Agency, Re: Application of the War Crimes Act, at 2 (July 20, 2007)
[hereinafter Bradbury Memo of July 20, 2007], available at http://www.washingtonpost.
com/wp-srv/nation/documents/2007_0720_OLC_memo_warcrimesact.pdf (confirming
the importance of the participation by OMS in the interrogation procedures from the
careful evaluation of the detainees by medical and psychological professionals from the
OMS). Id. at 26–27. He went forward to confirm the use of the “conditioning” techniques
that included “extended sleep deprivation and dietary manipulation, coupled with “correc-
tive techniques” that included a number of physical measures (facial hold, abdominal slap,
facial slap), that are “ observed by medical and psychological personnel.” Id. at 7–11.

103. Id. at 16–24, 75–79. Bradbury added: “Indeed, no technique is administered until
medical personnel have determined that there is no medical contraindication to the use of
the technique with that particular detainee,” a clear demonstration that medical health
personnel were present during the commission of practices that violated of the Convention
Against Torture—wherever committed—that did, contrary to his memorandum’s assur-
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and the War Crimes Act as “not likely to produce a substantial risk of
death, extreme physical pain, protracted and obvious disfigurement
or protracted loss or impairment of the functions of a bodily member,
organ or mental faculty,” the fourteen high-level detainees reported
specific, profound, and prolonged mental and physical effects from
the infliction of these measures in various combinations of them to
the representatives of the International Committee of the Red
Cross.104 Either OMS or BSCT medical-health personnel were directly
involved in the administration of the EITs, contrary to the significant
body of international and domestic law that provided no justification
for allowing their participation in these kinds of activities, or the infor-
mation provided to the ICRC during interviews with the subjects of
the EITs is entirely false information.105 The latter premise is obvi-
ously untenable and has never been substantiated.

Bradbury also approved of “conditioning” techniques in 2007 for
detainees. These “acceptable” techniques included dietary manipula-
tion, extended sleep deprivation, hanging by wrists from chains/
shackles, and wearing disposable diapers (to prevent the need to re-
move the detainee from the shackled position for bodily functions).
These techniques could be supplemented by so-called “corrective”
measures, including “facial hold, attention grasp, abdominal slap,” all
of which would occur with both medical and psychological personnel
physically present or otherwise observing.106 Of greater significance
was his admonition to the CIA that “medical and psychological per-
sonnel were required to be involved in every step of the interrogation
procedures” coupled with the fact that “OMS personnel have the au-
thority and responsibility to stop a technique if harm is observed.”107

Bradbury assured the CIA that none of the six regimens violated the
Detainee Treatment Act, the four Geneva’s, its Common Article 3, or

ances, inflict lasting effects upon the detainees upon whom they were administered. Id. at
24.

104. See generally ICRC REPORT OF 2007, supra note 101.
105. Id. at 21–23. The U.S. Government has never disputed the contents of the ICRC’s

2007 Report, which was received by them in February 2007, a report that included their
documentation of the specific acts that constituted torture of the detainees together with
their denouncement of the role of medical-health professionals in these interrogation ac-
tivities. Following the public leak of the report in 2009, President Obama stated: “Nobody’s
above the law and if there are clear instances of wrongdoing, people should be prose-
cuted.” Jonathan Adams, Red Cross Report Says Detainees at CIA ‘Black Sites’ Were Tortured,
CHRISTIAN SCIENCE MONITOR, March 16, 2009, http://www.markdanner.com/press/show/
14.

106. Bradbury Memo of July 20, 2007, supra note 102, at 8–11.
107. Id. at 6–7.
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other applicable U.S. law because of the very carefully crafted CIA de-
tention and interrogation program, which included the essential com-
ponent of medical and psychological monitoring at every step of the
way but was purportedly narrowly applied only to only high value de-
tainees believed to hold significant knowledge or information about
terrorist activities and for which the U.S. national security interests
would allow such practices to be performed on them.108

It should be readily apparent that despite the mounting concern
in the United States and by the international community and its orga-
nizations over the mistreatment of detainees through 2007, the harsh
interrogation practices, in varying forms and numbers, continued to
be applied. It was not until 2008 that there were efforts to seriously
upend the continuing practices that were profound violations of both
domestic and international law.109

The conclusion from even a cursory review of these memoranda
is that Bradbury, among other OLC legal counsel, provided an inordi-
nate amount of legal justification for the Central Intelligence Agency
to circumvent every international and domestic instrument enacted to
prevent the infliction of physical or mental harm on captives of any
kind in this theater of conflict. He created a safe-harbor sphere of
exceptionalism for the Agency operating at “black sites” that might
have brought tears to the eyes of medical and military defendants—
charged as war criminals—who faced comparable charges before not-
so-distant past tribunals that were based on mistreatment of captives
and detainees.110 Curiously, his final paragraph of the seventy-nine-

108. Id. at 8–11.
109. Senate Armed Services Committee Inquiry Into the Treatment of Detainees in

U.S. Custody, Executive Summary, available at http://www.gwu.edu/~nsarchiv/tortur-
ingdemocracy//documents/20081211.pdf (documenting the origins of the torture and in-
humane treatment of the detainees); see Memorandum by Steven G. Bradbury, Deputy
Assistant Att’y Gen., Office of Legal Counsel, U.S. Dept. of Justice, Re: Status of Certain
OLC Opinions Issued in the Aftermath of the Terrorist Attacks of September 11, 2001, at
1–3, 6–8, 10 (Jan. 15, 2009), http://www.fas.org/irp/agency/doj/olc/olc011509.pdf
[hereinafter Bradbury Memo of Jan. 15, 2009]. Bradbury’s memo on the status of certain
OLC opinions between 2001 and 2003 suggested that some had been “withdrawn and su-
perseded” but now contended that the opinions “are not consistent with the current views
of OLC” and advised to use caution in relying on the “remaining opinions identified be-
low” which included those of Jay Bybee and John Yoo. While not conceding entirely the
change of OLC position on the issues involved, Bradbury quotes his own responses to
Senator Richard Durbin in October 2005 regarding Presidential Authority to authorize
some of the “capture, detention and interrogation” of the detainees. Id. at 4.

110. See generally United States Holocaust Memorial Museum, Holocaust Encyclopedia,
The Doctors Trial: The Medical Case of the Subsequent Nuremberg Proceedings, December 9, 1946,
available at http://www.ushmm.org/wlc/en/article.php?ModuleId=10007035.
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page memorandum of July 20, 2007, asserts that such “tactics are nec-
essary to defend against this unconventional enemy,” for which he
narrows the band of EITs to by applied by the CIA to the “the most
knowledgeable and dangerous of terrorists,” but which are “not in-
tended to be used with all detainees or by all U.S. personnel who in-
terrogate captured terrorists.”111 This concluding passage does not
mention the Convention Against Torture’s Article 2(2) admonition
that “[n]o exceptional circumstances whatsoever, whether a state of
war or a threat of war, internal political instability or any other public
emergency, may be invoked as a justification of torture.”112

C. The Evidence Conflicting with OLC’s Bradbury Opinions for
the CIA

The publicly-available and extensive interrogation logs that docu-
ment the interrogation of detainees at Guantánamo and other loca-
tions confirm that detainees were subjected to mistreatment that rose
to the level of crimes against humanity. The case of al-Qahtani, the so-
called twentieth 9/11 plotter, for example, is described in an opinion
by Dr. Abigail Seltzer113 based on her review of treatment logs care-
fully reviewed for Phillip Sands’s book.114 Her opinion provides a vivid
account of the ongoing physical and mental conditions of detainees
who were subjected to weeks of interrogation that included “extreme
psychological trauma and dehydration to a point where a medical pro-
fessional could not insert a needle into the detainee’s veins for the
purpose of administering an IV.”115 The detainees were provided with
what Dr. Seltzer called “decent medical care,” but this care was admin-
istered for the primary purpose of preparing individual detainees for
additional harsh interrogations.116

111. Bradbury Memo of July 20, 2007, supra note 102, at 79; Convention Against Tor-
ture, supra note 2, art. II, § 2.

112. See sources cited supra note 111.
113. Dr. Seltzer, a medical doctor and psychiatrist in London, is a consulting psychia-

trist with extensive experience with asylum seekers and other refugees and affiliated with
the Medical Foundation for the Care of Victims of Torture. The review of the logs pertain-
ing to al-Qahtani reveal: interrogated fifty-four days for eighteen to twenty hours per day;
forced nudity, shaving, forced enemas, extreme noise, cell with no heat, large amounts of
intravenous fluids with no access to a toilet, and hospitalized several times for hypothermia
during the interrogations. Profile: Abigail Seltzer, History Commons, http://www.his-
torycommons.org (search for “Abigail Seltzer”).

114. PHILLIPPE SANDS, TORTURE TEAM: RUMSFELD’S MEMO AND THE BETRAYAL OF AMERI-

CAN VALUES 165–72 (2008).
115. Id. at 164–72.
116. Id. at 161–68. The chapter describes al-Qahtani’s condition, evidenced in treat-

ment logs documenting an “extremely distressed person who was entirely out of control,
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There is an element of the macabre in this disclosure that cannot
be reconciled in any terms with proper medical practice, given that
the interrogation of the individual was conducted with a battery of
medical-health personnel in attendance. These medical personnel
maintained extensive logs about the effects of various harsh interroga-
tion techniques but continued to “treat him (al Kahtani or al-
Qahtani) for the effects” so they could continue to certify his capacity
to endure more harsh/enhanced interrogations.117

The interrogation practices by OMS, BSCT, and SERE medical
health personnel involving detainees might seem proportionally inap-
propriate for comparison to the practices of Nazi physicians who tor-
tured captives, but that criticism overlooks certain essential points.

The comparatives in both settings are quite similar. Consider that
in both settings: (1) government officials provided approval and en-
couragement for the experimentation on detainees; (2) the medical
health personnel were provided with a supply of human subjects who
lacked the capacity to object to the practices; and (3) the medical per-
sonnel who were ethically bound to be primarily concerned with the
subject’s well-being were actually part of the teams applying the medi-
cally and/or psychologically-harmful practices. The SERE, BSCT, or
the OMS medical health personnel who participated fulfilled the
same role as the Nazi doctors by their decisions based on medicine,
physiology, or psychology recommending or deciding on additional
applications of interrogation regimens or combinations that interro-
gators could or should use, including the point at which interrogation
had to stop.

suicidal and in great emotional stress.” Dr. Seltzer stated that if twelve clinicians were asked
about the interrogation logs, they would all conclude that it demonstrated that the victim
of the interrogation had suffered severe mental stress, if not severe physical stress. Id. at
170–71. The cause of this treatment can be directly attributed to Secretary Rumsfeld,
whose authorization for a

special interrogation plan for thirty days that was exceeded by the camp com-
mander and the interrogation team whose records confirm that he was interro-
gated for 20 hours a day for all but six days out of fifty four during which the
other four hours per day were spent in a ‘white room with all the lights and stuff
going on and everything and he was—could set your clock by it.’ It was meticu-
lously logged. You know this was a crucible that was being used.

JAFFER & SINGH, supra note 1, at 7. Al-Qahtani’s heart rate fell at one point to thirty-five
beats per minute, which required hospitalization. Id.

117. SANDS, supra note 114, at 170–72.
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1. The Required Consent for Engaging in Human Experimentation

No one could justly contend that any of the fourteen high-level
detainees mentioned above, or al-Qahtani specifically, had the “op-
tion” to refuse to undergo the EITs applied to them, which remains
the primary consideration in determining whether or not human ex-
perimentation was involved.118 The consent of the human subject in
any medical experimentation is a core requirement that has been a
cornerstone of U.S. law for decades. A Michigan circuit court case,
Kaimowitz v. Department of Mental Health, examined the propriety of an
involuntary detainee at a state mental hospital who was compelled to
undergo an experimental procedure to control his violent behavior in
order to obtain results that were intended to benefit persons suffering
from a condition similar to his.119 The Kaimowitz court applied the
Nuremberg standards of “competence, knowledge and voluntariness,”
in reaching its conclusion that the human subject could not consent
to the experimentation in that setting.120 This and many similar deci-
sions underscore Bassiouni’s observation regarding the prohibitions
on human experimentation since the Nuremberg Doctors Trial and
particularly the codification of those prohibitions in the United States
since 1960.121

The passage and acceptance by the United States of the Conven-
tion Against Torture and other international conventions and agree-

118. 1 MENTAL DISABILITY L. REP 142, 147 (1976) (summarizing Kaimowitz v. Dep’t of
Mental Health, No. 73-19434-AW (Mich. Cir. Ct. 1973)).

119. Kaimowitz v. Dep’t of Mental Health, No. 73-19434-AW (Mich. Cir. Ct. 1973). See
also M. Cheriff Bassiouni et al., An Appraisal of Human Experimentation in International Law
and Practice: The Need for International Regulation of Human Experimentation, 72 J. CRIM. L. &
CRIMINOLOGY 1597, 1619–21 (1981) (discussing Kaimowitz). See also Geneva III, supra note
9, art. 13, and Geneva IV, supra note 9, art. 28, to which the United States was a party and
directly addressed the issue of forms of experimentation of prisoners of war or civilian
captives.

120. Kaimowitz, No. 73-19434-AW, at 150; Bassiouni et al., supra note 119, at 1620.
121. Bassiouni et al., supra note 119, at 1617–18, 1627–31. Bassiouni and his colleagues

confirm that “there was not a great amount of interest in regulating human experimenta-
tion until the Nuremberg Trials, but that historians have had no disagreement with the
tribunal decisions involving those defendants as opposed to all of the other tribunals in-
volving war criminals.” Id. at 1641. Despite the Nuremberg Declaration and the efforts by
the World Medical Association to codify the prohibitions on human experimentation,
George J. Annas has put that effort into a contemporary context by his observation that
“Few Americans, I’m, sure, ever thought that their government would condone and prac-
tice torture, inhuman and degrading treatment, let alone publicly justify torture as neces-
sary for national security.” George Annas, American Bioethics After Nuremburg:
Pragmatism, Politics, and Human Rights. University Lecture, Boston University 11 (2005),
available at www.pitt.edu/~super1/lecture/lec30701/lecture.pdf. See generally GEORGE J.
ANNAS, AMERICAN BIOETHICS, CROSSING HUMAN RIGHTS AND Health Law Boundaries (2005).
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ments and the continuous declarations and principles articulated by
the World Medical Association and stated by the IMT at the Doctors
Trial, tell us in absolute terms that human experimentation on prison-
ers in an armed conflict violates the Nuremberg Code.122 Sir Ian
Brownlie, a recognized international scholar, observed that practices
involving forms of assaults on an individual’s physical or psychological
well-being that amounted to torture, cruel, inhuman or degrading
treatment are prohibited in a variety of international instruments.
The prohibition of these acts express states’ duties that constitute a
recognized “body of jus cogens,” such that the obligations “cannot be
set aside by treaty or acquiescence” because they are of the class of
prohibited crimes against humanity.123 The Doctor’s Trial at Nurem-
berg focused on the fact that none of the victims of these experiments
that either horribly injured or killed them were in a position to object
to being a human subject.124

2. The ICCPR Prohibitions on Human Experimentation

The United States ratified the International Covenant on Civil
and Political Rights (“ICCPR”) in 1966. Article 7 of the ICCPR states:
“No one shall be subject to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected
without his free consent to medical or scientific experimentation.”125

The U.S. interpretations of Article 7 in light of regulations on human
experimentation existing at the time of its adoption in 1992 provide
ample evidence of the scope of the protections that were intended to
be provided under this enactment:

178. Medical or scientific experimentation. Non-consensual experimen-
tation is illegal in the U.S. Specifically, it would violate the 4th
Amendment’s proscription against unreasonable searches and
seizures (including seizing a person’s body), the Fifth Amend-
ment’s proscription against depriving one of life, liberty or prop-
erty without due process, and the Eighth Amendment’s

122. Bassiouni et al., supra note 119, at 1642–45 (confirming that, at least in the draft
version of the WMA’s Code of Ethics on Human Experimentation as part of the 1964
Helsinki Declaration, “Prisoners of war, military or civilian, should never be used as sub-
jects of experiment,” a provision which was unfortunately deleted from the final draft of
the Code of Ethics.) Id. at 1645.

123. IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 488–89 (6th ed. 2003)
(noting that crimes against humanity are “ranked with piracy, slavery, genocide and racial
discrimination” that are essentially without dispute in the international community.)

124. Bassiouni et al., supra note 119, at 1606–07.
125. ICCPR, supra note 18, art. 7.
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prohibition against the infliction against cruel and unusual
punishment.126

Paragraph 178 and the remainder of the United States’ submis-
sions to the ICCPR Committee express a broad interpretation of the
Convention that demonstrates the Government’s understanding of
the prohibition against all forms of human experimentation in any
context where the human subject is incapable of providing an “in-
formed consent.”127

The ICCPR statements represent the United States’ fully-devel-
oped understanding of the international treaties and covenants on
the subject of human experimentation and the obvious prohibition of
the involvement of medical health personnel in human experimenta-
tion, though these agreements were never addressed by the OLC
opinions or the government agencies (CIA, U.S. Military, Contract In-
terrogators) that employed medical health services personnel while
engaged in activities prohibited by domestic and international law.

D. The International Committee of the Red Cross (“ICRC”):
Overseeing of the Plight of Detainees

The primary organization charged by the Geneva Conventions
with humanitarian inspection and oversight to ensure protection of
captives (civilian and military) in time of war or conflict is the
ICRC.128 The nature and importance of its activities mandated by the
Geneva Conventions are conducted primarily at prisoner of war
camps and other detention centers during all forms of conflict that
are basic knowledge for the U.S. military branches and its medical

126. United Nations, International Covenant on Civil and Political Rights, Initial Re-
ports of States Parties Due in 1993: United States of America, art. 7, § 178-87, CCPR/C/81/Add.4
(1994), http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/da936c49ed8a9a8f8025655c
005281cf?Opendocument [hereinafter ICCPR Initial Reports].

127. Id.
128. See generally ADAM ROBERTS & RICHARD GUELFF, DOCUMENTS ON THE LAWS OF WAR

(Oxford 2005) (Geneva Conventions III and IV, its Common art. 3, and the 1977 Geneva
Protocol I to the Geneva Conventions of 12 August 1949, art. 5, and Protocol II to the
Geneva Conventions of 12 August 1949, art. 4). The United States is not a signatory to
Protocol I or II, but the very nature of the requirements in the cited articles should have
had binding affect under principles of customary international law that were indicative of
the practices of civilized nations in a modern conflict setting. See JORDAN PAUST, EXECUTIVE

PLANS 44–46 (2007) (concluding that the decision to ignore these humanitarian obliga-
tions by the President amounted to a degrading of the United States and constituted viola-
tions of both customary and statutory international law.).
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health personnel.129 Both parties and nonparties to the Geneva Con-
ventions are obligated to cooperate with and provide access for the
ICRC’s representatives to ensure fulfillment of the Conventions’ re-
quirements that ICRC personnel may “[c]arry out the humanitarian
functions assigned to them . . . in order to ensure the protection and
assistance to the victims of conflict.”130

The ICRC submitted a report in February 2004 regarding the
treatment of detainees by the coalition forces under the Geneva Con-
ventions’ requirements.131 This 2004 report documented a pattern of:

• Brutality against protected persons upon capture and initial
custody, sometimes causing death or serious injury

• Absence of notification of arrest of persons deprived of their
liberty to their families causing distress among persons de-
prived of their liberty and their families

• Physical or psychological coercion during interrogation to se-
cure information

• Prolonged solitary confinement in cells devoid of daylight
• Excessive and disproportionate use of force against persons de-

prived of their liberty resulting in death or injury during their
period internment.132

Detainees who were interviewed by ICRC representatives de-
scribed these unlawful practices as “frequent, for those who were held
in Baghdad, Basra, Ramadi, and Tacrit, which suggested to reporters a
“consistent pattern with respect to times and places of brutal behavior
during arrest” found to be disproportional under the circum-
stances.133 The ICRC also noted the particular conditions for “high
value” detainees who were held incommunicado for months, during
which time they had almost no access to light, air, or the outdoors,
and were subjected to very harsh treatment.134 The ICRC determined
the overall pattern of treatment, from time of capture through intern-
ment that included forced transfers and other activities that resulted
in illnesses and in some cases the death of the detainee.135 The ICRC

129. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protections of Victims of International Armed Conflicts (Protocol I) (1977) [herein-
after Geneva Protocol I], available at http://www.icrc.org/ihl.nsf/full/470?opendocument.

130. Id.; Geneva III, supra note 9; Geneva IV, supra note 9.
131. REPORT OF THE INTERNATIONAL COMMITTEE OF THE RED CROSS (ICRC) ON THE

TREATMENT BY THE COALITION FORCES OF PRISONERS OF WAR AND OTHER PROTECTED PERSONS

BY THE GENEVA CONVENTIONS IN IRAQ DURING ARREST, INTERNMENT AND INTERROGATION

(2004) [hereinafter ICRC REPORT OF 2004], available at http://www.derechos.org/nizkor/
us/doc/icrc-prisoner-report-feb-2004.pdf.

132. Id. at 3.
133. Id.
134. Id. at 4–5.
135. Id. at 9–10.
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reported that both the physical and psychological effects of these
practices were torture, including the placement of nude detainees in
cold cells in the dark and treatment during interrogation periods that
included: hooding; handcuffed behind back, pressing face or body
into ground with boots, threats of ill-treatment to detainee or family;
solitary confinement; inadequate food, showers or sanitary conditions;
being paraded naked outside of cell with a loss of dignity; acts of hu-
miliation using women’s underwear and being photographed wearing
such garments; exposure to loud music; handcuffed to cell bars; and
forced stress positions, including squatting or standing with or without
arms lifted.136

During visits to Umm Quasar, Camp Bucca, and other locations,
the ICRC representatives documented similar, or in some cases, worse
treatment of detainees. Not only were there reports of death resulting
from harsh treatment/interrogation practices, but the representatives
actually witnessed shootings of prisoners during these visits. The net
result was their documentation of dozens of violations of the Geneva
Conventions, some of which amounted to gross violations because of
the intensity and frequency with which the treatment was
administered.137

Addressing the participation of the medical health personnel in
these activities, the ICRC commented, “There is no requirement or
need for physicians/psychiatrists to function in this capacity.”138 Re-
garding the BSCT teams, the ICRC found that, “[t]here is no doctrine
or policy that defines the role of behavioral science personnel in sup-
port of interrogation activities” and recommended that “DOD should
develop well-defined doctrine and policy for the use of BSCT
personnel.”139

136. Id. at 11–13.
137. Id. Grave Breaches involving Geneva Convention III are those “involving any of

the following acts, if committed against persons or property protected by the Convention:
willful killing, torture or inhuman treatment, including biological experiments, willfully
causing great suffering or serious injury to body or health . . . or willfully depriving a
prisoner of war of the rights of fair and regular trial prescribed in this Convention.” Ge-
neva III, supra note 9, art. 130, at 3420. A comparable definition is found in Article 147 to
Geneva Convention IV, Geneva IV, supra note 9, at 3618, relating to civilians and in Article
11 of Additional Protocol 1 to the four Geneva Conventions. Geneva Protocol I, supra note
129, at 1400.

138. DOD-OIG REPORT OF 2006, supra note 95, at 75. This did not explain how then a
psychologist could make a “medical determination” in case of a situation involving a de-
tainee during interrogation that would involve a physiological response, because psycholo-
gists can neither evaluate nor treat medical/organic conditions of the kind that are limited
to physicians.

139. Id. at 75.
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E. The 2007 ICRC Report on the Treatment of Fourteen “High
Value Detainees” in CIA Custody

The ICRC’s 2007 report was addressed directly to John Rizzo of
the CIA.140 Customarily, ICRC reports are not “public information”
but are submitted on a confidential basis to government officials to
enable the officials to respond to deficiencies or complaints in accor-
dance with the laws of armed conflict and the ICRC’s protective man-
date under the Geneva Conventions. The report focused on the
treatment by CIA personnel of fourteen “high value” detainees, and
addressed the specific issues of arrest followed by rendition, the fact
that detainees were held incommunicado in continuous solitary con-
finement, the twelve EIT methods of ill-treatment, the conditions of
detention in later stages of their detention, the health provisions the
detainees faced, and the role of medical staff.141 The record described
the individual treatment of these captives in great detail, such that the
treatment should not have been ignored by the CIA’s counsel.142 A
few months after the ICRC report, Steven G. Bradbury submitted his
July 20, 2007 memorandum to Rizzo at the CIA, which focused on the
harsh treatment of high-value detainees.143 The practices of torture
that are documented in other reports from international organiza-
tions are identified later that confirm the fact that these practices con-
tinued per the approval provided by the OLC memos from Steven G.
Bradbury between 2005 and 2007 to Rizzo for the CIA’s operations.144

140. See ICRC REPORT OF 2007, supra note 101, at 1.
141. See id. at 3–9, 37 n.1 (expressing moral outrage that these fourteen high-level de-

tainees had been held for up to three years or more and that despite the ICRC’s requests
for information about them, nothing had been revealed by the CIA until the President
announced in September 2006 that the fourteen detainees had been transferred from the
CIA facilities to Guantánamo.) Id. at 3–4. The ICRC was particularly outraged by the “un-
disclosed detention” of the detainees, as expressed in the first note on p.37 of the narra-
tive. ICRC’s primary mission under the Geneva Conventions of 1949, to act as the guardian
of humanitarian law and convince governments to address human rights concerns, was
effectively precluded for several years in case of the detainees who were renditioned. See
ICRC Resource Center, http://www.icrc.org/eng/resources/documents/misc/about-the-
icrc-311298.htm.

142. ICRC REPORT OF 2007, supra note 101, at 7–9. (including continuous solitary con-
finement and suffocation by water, prolonged standing stress position, beatings and use of
a collar, beating and kicking, confinement in a box, prolonged nudity, sleep deprivation,
exposure to cold temperature, prolonged shackling, forced shaving and deprivation from
solid food). Id. at 8–9 This treatment was administered irrespective of the supposed limits
in the Bradbury Memo of July 20, 2007 or other limitations.).

143. See Bradbury Memo of July 20, 2007, supra note 102 and accompanying text.
144. Id. See also Bradbury Memo of May 10, 2005, supra note 73.
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1. BSCT and OMS Medical Health Personnel Engaged in Human
Experimentation

The direct involvement of BSCT teams in military interrogations,
and of OMS in CIA-conducted interrogations, were never addressed
in the OLC’s memoranda regarding possible violations of medical eth-
ics, professional medical responsibilities, the WMA declarations, the
Nuremberg Code, or U.S. domestic law prohibiting medical health
personnel from involvement in interrogation and mistreatment of
prisoners or detainees. These omissions, which are addressed in de-
tail,145 placed the medical health personnel at considerable risk be-
cause they directly participated in activities involving the use of
human subjects to help design improved interrogation techniques.
Medical personnel also made medical or psychological determina-
tions about the interrogation subject’s breaking points and advised
the interrogators of the ability of a subject to withstand additional en-
hanced interrogation techniques.146

F. Codes of Conduct for Medical Personnel Viewed through the
Nuremberg Code

The activity by medical health personnel described in the preced-
ing passages was prohibited conduct, as defined by domestic and in-
ternational law. The international and domestic statutory law that
prohibited this wrongful conduct could not have been overlooked,
but the failure of the OLC memoranda by completely ignoring the
medical health personnel’s potential culpability brought them
squarely under the purview of these laws that were conveniently or
intentionally not addressed in the memorandums. An examination of
those recognized codified principles exposes this serious deficiency in
the OLC “legal memoranda.”

The 1946 Doctors’ Trial at Nuremberg produced ten standards
that physicians are obligated to conform to for experiments involving
human subjects, which have been generally accepted on a worldwide
basis.147 The standards, codified in the 1947 Nuremburg Code, ad-
dressed the required human consent for any form of human experi-
mentation, coupled with the overarching requirement that doctors

145. MILES, supra note 1, at 50–58.
146. Id. at 59–61.
147. Nuremberg Code, supra note 78.
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avoid any actions that might injure human patients.148 Principle num-
ber one provides:

The voluntary consent of the human subject is absolutely essential.
This means that the person involved shall have the legal capacity to
give consent, should be so situated as to be able to exercises free
power of choice, without the intervention of any element of force,
fraud, deceit, duress, overreaching, or other ulterior form of con-
straint or coercion; and should have sufficient knowledge and com-
prehension of the elements of the subject matter involved as to
enable him to make an understanding and enlightened decision.
This latter element requires that before the acceptance of an af-
firmative decision by the experimental subject there should be
made known to his the nature, duration and purpose of the experi-
ment; the method and means by which it is to be conducted; all
inconveniences and hazards reasonably to be expected; and the ef-
fects upon his health or person which may possibly come from his
participation in the experiment.149

This language makes the practices by medical health personnel
in the detainee camps untenable, given that the human subjects had
neither the capacity nor the ability to legitimately “consent” to experi-
mental combinations of harsh interrogation practices.

The WMA upgraded the Nuremberg Code in the 1948 Declara-
tion of Geneva, to include a new “Physician’s Oath” intended to be
administered at the time of entry into the medical profession.150 The
introduction to the Physician’s Oath reads in part: “[T]his oath re-
quires the physician to ‘not use [his] medical knowledge contrary to
the laws of humanity.’”151 A physician already was obligated to swear
to “[p]ractice my profession with conscience and dignity; the health
of my patient will be my first consideration.”152 The simultaneous
adoption of the Universal Declaration of Human Rights (“UDHR”)
enumerated and strengthened the recognized fundamental rights for
“all persons” in the wake of the Nazi-era excesses during World War
II.153 The WMA’s International Code of Medical Ethics incorporated

148. Vollman & Wineau, supra note 79.
149. Id. Nuremberg Code, supra note 78, art. 1.
150. World Medical Association, Declaration of Geneva (Sept. 1948), Physician’s Oath

[hereinafter WMA Physician’s Oath], available at http://www.cirp.org/library/ethics/ge-
neva/; UDHR, supra note 8, arts. 3, 5, 7, 8. U.N. General Assembly Resolution 217’s admo-
nition states that “[n]o one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment,” requiring “the right to an effective remedy by the competent
national tribunals for acts violating the fundamental rights granted him by the constitution
or by law.” Id. arts. 5, 8.

151. WMA Physician’s Oath, supra note 150 (alteration in original).
152. Id.
153. UDHR, supra note 8, arts. 1, 3, 5, 7, 8.



1042 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 45

the Physician’s Oath and was the next important document address-
ing human experimentation.154

The International Code of Medical Ethics was next included in
the WMA’s 1964 Declaration of Helsinki, which provided additional
important recommendations for physicians engaged in biomedical re-
search, especially in cases involving human subjects.155 The ethical re-
quirements of the International Code that were directly applicable to
Guantánamo and other detainee locations include:

Biomedical research involving human subjects must conform to
generally accepted scientific principles and should be based on ad-
equately performed laboratory and animal experimentation and
on a thorough knowledge of the scientific literature . . . . Every
biomedical research project involving human subjects should be
preceded by careful assessment of predictable risks in comparison
with foreseeable benefits to the subject or others. Concern for the
interest of the subject must always prevail over the interests of sci-
ence and society.156

The Declaration of Helsinki further declared that, “it is the duty
of the physician to remain the protector of the life and health of that
person on whom biomedical research is being carried out.”157 Article
10 of the declaration confirms the physician’s obligation to obtain
consent from the patient if the patient is under duress but also re-
quires that an independent physician, who is not engaged in the experi-
mentation, be employed to accomplish that important
requirement.158

It is glaringly apparent from the known BSCT and OMS practices
that none of these codes or human-subject concerns were an integral
part of the protocols’ “treatment” of detainees, save making decisions

154. World Medical Association, International Code of Medical Ethics (1949) [herein-
after Int’l Code of Medical Ethics], available at http://www.wma.net/en/30publications/
10policies/c8/index.html.

155. World Medical Association, Declaration of Helsinki (1964) [hereinafter Declaration
of Helsinki], available at http://cirp.org/library/ethics/helsinki/. The principles that are
included in this declaration have a significant impact on the ethical practice of using de-
tainees and captives for human experimentation, even if the purpose would be for devising
“improved” methods of interrogation where torture, inhumane or degrading treatment
are at the core of the experimentation.

156. Id. at I(1), I(5).
157. Id. at III(1).
158. Id. at I(10). Compliance with the Declaration of Helsinki is impossible in the situa-

tion involving a Guantánamo (or any location) detainee who is subjected to practices
amounting to torture or inhumane treatment on his physical and mental being without
even a consideration of the detainee’s consent, much less the required ethical practice for
protection of the subject and his psyche from harm during the experimentation on him to
determine which or any combination of tortures is most effective.
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to stop the harsh interrogations at some extreme point.159 Bradbury
even opined that the CIA interrogation techniques, with their careful
screening procedures and medical monitoring, “do not shock the con-
science,” an apparent reference to the language in the U.S. Supreme
Court decision in County of Sacramento v. Lewis.160

WMA’s 1975 Declaration of Tokyo directly addressed the primary
subject of torture.161 The declaration codified the essential ethical ob-
ligations for medical health personnel, prohibiting their involvement
in torture occurring during the detention and imprisonment of any
human subjects.162 The declaration defines torture as “the deliberate,
systematic or wanton infliction of physical or mental suffering by one
or more persons acting alone or on the orders of any authority, to
force another person to yield information, to make a confession or for
any other reason.”163

The “any other reason” language eliminates all possible tactical,
strategic, or other exigencies that would justify subjecting detainees to
water boarding, shackling, sleep deprivation, and a variety of other
inhumane practices. The instrument absolutely precludes even the
tacit participation by medical personnel in torture activities, making
the active involvement of the CIA’s OMS or military BSCTs in interro-
gation activities out of the question. The introductory language states
in absolute terms: “The doctor shall not provide any premises, instru-
ments, substances or knowledge to facilitate the practice of torture or
other forms of cruel, inhuman or degrading treatment or to diminish
the ability of the victim to resist such treatment.”164

The Medical Ethics Manual published by the WMA in 2005 incor-
porated all of the previously cited major declarations, many of which
confirmed the requirement for human subjects’ consent to any form

159. Bradbury Memo of May 10, 2005, supra note 73, at 8. Bradbury documents the
CIA’s OMS involvement in evaluating detainees before any enhanced technique is author-
ized in order to ensure that the detainee is not likely to suffer any severe physical or mental
pain or suffering as a result of interrogation. Id. at 6–8. He also makes reference to OMS
Guidelines on Medical and Psychological Support to Detainee Rendition, Interrogation and Detention
(2004), which is a clear indication that the OMS medical and psychological personnel were
firmly involved in all phases of the detainees’ treatment. Id.

160. Bradbury Memo of July 20, 2007, supra note 102, at 38. Cnty. of Sacramento v.
Lewis, 523 U.S. 833, 847 (1996).

161. World Medical Association, Declaration of Tokyo (1975) [hereinafter Declaration of
Tokyo], available at http://www.cirp.org/library/ethics/tokyo.

162. Id.; see generally Convention Against Torture, supra note 2; ICCPR, supra note 18.
163. Declaration of Tokyo, supra note 161.
164. Id. The language is quite specific, stating that the doctor is also prohibited from

being “present during any procedure during which torture or other forms of cruel, inhu-
man or degrading treatment are used or threatened.” Id. (emphasis added).



1044 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 45

of experimentation as the cornerstone of the physician’s ethical obli-
gations.165 These would include the Nuremberg Code, the Interna-
tional Covenant on Civil and Political Rights (“ICCPR”), the
Declaration of Helsinki 1964, the Declaration of Tokyo 1975, the Dec-
laration of Geneva 1983, and similar international instruments.166

G. U.S. Law Regulating Human Experimentation

The U.S. Department of Health and Human Services (“HHS”)
Office for Human Research Protections (“OHRP”) provides extensive
information for medical health professionals to identify their basic ob-
ligations under federal guidelines for human experimentation
projects.167 The information provided by OHRP’s extensive website
includes responses to Frequently Asked Questions, the first of which is
“Do the human research regulations apply to non-U.S. Institutions”
which is answered in the affirmative.168 The answer to the question
“Are investigators responsible for obtaining and documenting in-
formed consent,” also confirms the necessity for obtaining consent
from human subjects, and makes an exact reference to the provisions
of the Code of Federal Regulations that are applicable to the ob-
taining of that consent.169

HHS’s specific federal regulations170 pertain to a variety of other
persons in situations involving human experimentation and includes
what is referred to as “The Common Rule.” The Common Rule for
the Protection of Human Subjects was previously adopted by both the
Departments of Justice and Defense, along with other federal agen-
cies.171 Again, the issue was not addressed in the OLC memos in terms

165. See generally World Medical Association, Medical Ethics Manual (2d ed. 2009), avail-
able at http://www.wma.net/en/30publications/30ethicsmanual/index.html.

166. Nuremberg Code, supra note 78; ICCPR, supra note 18; World Medical Associa-
tion Handbook of Declarations, available at http://www.wma.net/en/30publications/10poli-
cies/10about/index.html

167. U.S. Dep’t Health & Human Servs. Investigator Responsibilities—FAQs, available at
http://answers.hhs.gov/ohrp/categories/1567.

168. Id.
169. Id. See also 45 C.F.R. §§ 46.116, 46.117.
170. 45 C.F.R. § 46(A)(46).
171. 45 C.F.R. §§ 46.101–46.103. The enactment makes the policy on the protection of

human subjects applicable “to all research involving human subjects conducted, supported
or otherwise subject to regulation by any federal department or agency . . .” Id. at
§ 46.101(a). See generally National Science Foundation, 45 CRF Part 690: Federal Policy for
Protection of Human Subjects. Subpart A: The Common Rule for the Protection of
Human Subjects, §§ 101–102, http://www.nsf.gov/bfa/dias/policy/docs/45cfr690.pdf.
Subpart C addresses Research Involving Prisoners. Id. at 13. . See Department of Health &
Human Services Regulations, Policies and Assurances, The Federal Policy, at i. The Federal



Spring 2011] COMPLICITY IN TORTURE OF GUANTÁNAMO DETAINEES 1045

of the legal or ethical obligations of medical health personnel that
were imposed by the federal regulations.172

1. The American Medical Association’s Position on Medical Ethics
for Interrogation and Torture

The American Medical Association (“AMA”) is a constituent mem-
ber of the World Medical Association, which requires its top officials
to participate directly in the discussions and voting on WMA’s declara-
tions as part of that international professional relationship.173 The
AMA’s ethical guidelines and opinions confirm its adoption of the
Declaration of Helsinki and the Declaration of Tokyo.174 Their posi-
tions were reinforced in a formal report to the AMA’s Council on Eth-
ical and Judicial Affairs in 2006 that addressed the growing concern
over the issue of physicians’ participation in the interrogation of de-
tainees at Guantánamo and other locations.175 The report focused on
the significant limitations on physicians’ participation in interroga-
tions of detainees, which were outlined in the Army Field Manual, the
prohibitions of the Convention Against Torture, the four Geneva
Conventions, and other recognized international instruments.176 The
AMA’s report added specific recommendations to two of its existing
Ethics Opinions, 2-067 (Torture) and 2-068 (Interrogations), whose
language previously prohibited physicians from involvement in any ac-
tivities that would violate the recognized battery of instruments just
identified.177

The American Psychiatric Association, an affiliate of the AMA,
maintained a comparable ethical approach to the AMA’s on the sub-

Policy, Overview Institutional Review Board Guidebook (1993), http://www.hhs.gov/
ohrp/archive/irb/irb_chapter2.htm (listing the various departments of the U.S. Govern-
ment adopting the 45 C.F.R. 46 regulations regarding human subjects).

172. 45 C.F.R. §§ 46.116–46.117; see generally 45 C.F.R. § 46.
173. World Med. Assoc., Members, available at http://www.wma.net/en/60about/

10members/index.html. The AMA’s domestic code of ethics subscribes to many of the
principles that are part of the WMA’s major declarations, which establishes the principles’
position as required ethical norms for professional members. See generally Am. Med. Assoc.,
Medical Ethics [hereinafter AMA Code of Ethics], available at http://www.ama-assn.org/
ama/pub/physician-resources/medical-ethics/code-medical-ethics.page?.

174. See AMA Code of Ethics, supra note 173, opinions 2.067–2.068; see also 2006 ARMY

FIELD MANUAL, supra note 61, at 2-22.3; Convention Against Torture, supra note 2; Geneva
III, supra note 9, arts. 3–66.

175. AM. MED. ASSOC., REPORT OF THE COUNCIL ON ETHICAL AND JUDICIAL AFFAIRS

(2006) [hereinafter AMA CEJA REPORT 10-A-06], available at http://www.ama-assn.org/re-
sources/doc/ethics/ceja_10a06.pdf

176. Id. at 2–3.
177. Id. at 7–8.



1046 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 45

ject of torture and interrogations, except that APA members could,
under certain circumstances, provide advice on interrogations within
certain confined areas.178 Physicians for Human Rights (“PHR”), how-
ever, noted that the Psychiatric Association was in conformity with the
AMA’s formal report on Medical Ethics, which precluded psychiatrists
from “[d]irect participation in interrogations.”179 Despite this prohibi-
tion, it is apparent that psychiatrists participated directly in these prac-
tices at Guantánamo and other detention camps, planning and
conducting interrogations, observing high-value detainees to deter-
mine the effects of the interrogations and other practices (isolation,
sleep deprivations, manipulations of environment, and the like), while
evaluating the psychological, mental, or physical impacts to determine
the capacity of the detainee to undergo further harsh interrogation.

2. The American Psychological Association’s Position on
Participation in Harsh Interrogations

Prior to 2002, the APA’s ethical code provided protections for its
members who engaged in human experimentation but only if they
complied with recognized protocols.180 A 2002 proposed amendment
to the ethical code was fashioned to permit the psychologist to waive
the informed consent requirement in certain circumstances, for ex-
ample “where permitted by law for a valid purpose.”181

The APA’s 2002 proposed amendment was followed by a three-
year study for Psychological Ethics and National Security (the “PENS
Study”) designed to evaluate the ethical constraints that prevented
psychologists from participating in national security-related activities
involving detainees.182 The 2005 PENS Study Report provided a series
of observations and recommendations, one of which asserted that psy-
chologists “should not engage in, direct, support, facilitate or offer
training in torture or other cruel, inhuman or degrading treat-

178. American Psychiatric Association, The Principles of Medical Ethics, §§ 3(5)–(6),
§ 7(5) (2010 ed.), available at http://www.psych.org/MainMenu/PsychiatricPractice/Eth-
ics/ResourcesStandards/Principles-of-Medical-Ethics-2010-Edition.aspx?FT=.pdf.

179. AMA CEJA REPORT 10-A-06, supra note 176.
180. Am. Psychological Assoc., Ethical Principles of Psychologists and Code of Conduct

(2010), available at http://www.apa.org/ethics/code/index.aspx?item=3.
181. Kenneth S. Pope & Thomas G. Gutheil, Psychologists Abandon the Nuremberg Ethic:

Concerns for Detainee Interrogations, 32 INT’L J.L. & PSYCHIATRY 161, 162 (2009).
182. Presidential Task Force on Psychological Ethics and National Security, Report of

the American Psychological Association Presidential Task Force on Psychological Ethics
and National Security (June 2005) [hereinafter APA PENS Report], http://www.apa.org/
pubs/journals/releases/PENSTaskForceReportFinal.pdf.
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ment.”183 The APA had already supported the Convention Against
Torture in its overall ethical requirements, which would be used to
evaluate any situation in which a member was involved in interroga-
tions where such practices might occur.184 The PENS Study Report,
however, failed to address the nature of the techniques being used as
approved interrogation methods that were continuously approved in
OLC memoranda including shackling, sleep deprivation, water board-
ing, and other forms of cruel, inhuman, and degrading treatment.185

Additionally, by the time the PENS Study began, psychologists were
already participating in military interrogations with BSCT teams at
Guantánamo, Abu Ghraib, and Bagram.186

Section III of the PENS Study Report contained ten specific rec-
ommendations, some of which reaffirmed the 1986 APA resolution
supporting the Convention Against Torture. The Report’s eighth rec-
ommendation, however, conflicted with the Convention’s position by
opening the door to the participation of psychologists in activities in-
volving interrogations where “national security issues” were at the
forefront.187 This point caused considerable debate within the APA’s
governance and membership over psychologists’ participation in the
interrogation practices.188 The 2008 Levin Senate Report was pro-
nounced in its condemnation of psychologists’ participation not only
in torture but in all forms of cruel, inhumane and degrading treat-
ment of detainees.189 When an APA referendum for reforming the
weakened ethical codes passed but could not be fully implemented

183. Id. at 1, 4.
184. Id. at 5
185. Id.
186. JAMES, supra note 89, at 32–38. James documents the existing conditions in Guan-

tánamo in January 2003 and the recognition of the use of Bisquits in the process of evalua-
tion and interrogation of detainees. A sworn statement by a medical doctor confirms that
as early as June 2002 there was direct involvement of medical personnel in interrogation of
detainees involving the harsh measures that had been approved by Lt. Col. Diane Beaver,
Judge Advocate General Corps, U.S. Army in her Memo of October 11, 2002 to the Com-
mander of JTF 170, available at http://www.dod.mil/pubs/foi/detainees/Exhibit_63_to_
AR15_6GTMO_Investigation.pdf; see Lt. Col. Diane Beaver Memo of Oct. 11, 2002, supra
note 65. This is the infamous memo related to her comment, “If the detainee dies, you’re
doing it wrong.”

187. APA PENS Report, supra note 184, at 7.
188. See Mark Benjamin, Psychologists Group Still Rocked by Torture Debate, SALON (Aug. 4,

2008). http://www.salon.com/news/feature/2006/08/04/apa/index.html,
189. Sheri Fink, A Secret E-mail Argument Among Psychologists About Torture 5, available at

http://www.propublica.org/article/a-secret-e-mail-argument-among-psychologists-about-
torture-508; Senate Report, supra note 84.
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during the 2007 APA convention, a number of its members, led by Dr.
Beth Shinn, promptly resigned their membership.190

By the time of the new s administration in 2009, the APA’s leader-
ship fully recognized the predicament created by its members’ active
participation in this highly unethical activity and proposed a new reso-
lution to eliminate permissive involvement in human experimenta-
tion, which addressed the existing ethical code’s failure to provide for
sanctioning of any of its members for involvement in these unlawful
activities.191

VI. Responsibility of Medical Health Personnel for Torture
and Human Experimentation

The 2007 ICRC Report addressed the issues of provision of health
care and the role of medical staff observing that “health personnel
gave instructions to interrogators to continue, to adjust, or to stop par-
ticular methods.”192 The extent of this activity was substantially in con-
flict with any suggestion that psychologists or other medical health
professionals limited their involvement in interrogations.193 The ICRC
Report limited the role of physicians and other medical personnel by
“expressly prohibit[ing them] from using their scientific knowledge
and skills to facilitate such practices in any way.”194 The ICRC also
confirmed that “the interrogation process is contrary to international
law [to the extent that] participation of health personnel in such a

190. Stephen Soldz, Noted Psychologist Beth Shinn Resigns from American Psychological Asso-
ciation, PSYCHE, SCI. & SOC’Y BLOG (Oct. 7, 2007), available at http://psychoanalystsoppose
war.org/blog/2007/10/07/noted-psychologist-beth-shinn-resigns-from-american-psycho-
logical-association/. Dr. Shinn’s blunt letter chronicles the information available on the
mistreatment of detainees and the implications for the direct participation of the Behav-
ioral Science Consultation Team’s psychologists and psychological workers in interroga-
tions and practices that violated international law and their professional ethical
obligations.

191. See Am. Psychology Assoc., APA’s 2006 Resolution Against Torture, 38 MONITOR ON

PSYCHOL. 10, 23 (Nov. 2007), available at http://www.apa.org/monitor/nov07/resolution.
aspx.

192. ICRC REPORT OF 2007, supra note 101, at 21–22.
193. JAMES, supra note 89, at 95 (documenting Dr. James’s major goals, including, “Do

no harm . . . . I wanted to leave Iraq knowing that no prisoners were physically or psycho-
logically hurt while I was there, and that the structures I put in place would ensure that
none would be hurt after I left.”). Id.

194. ICRC REPORT OF 2007, supra note 101, at 23. The ICRC Report confirmed that the
primary obligation of the medical health personnel at the detention facilities should have
been “the health care and interests of the detainee.” Id. The report condemned the partici-
pation of health professionals from participating in the interrogation processes which it
found were “contrary to international law and the participation of health personnel in
such a process is [completely] contrary to international standards of medical ethics.” Id.
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process is contrary to international standards of medical ethics.”195

These findings are essential to the mission of the ICRC under the Ge-
neva Conventions. It should be noted that the ICRC was eventually
released after being leaked to the public in 2009 despite the agency’s
customary confidentiality that surrounded these reports to particular
government agencies.196

A. The Report of Dr. Stephen H. Miles

Dr. Steven H. Miles’s book, Oath Betrayed, provided in-depth cov-
erage of the involvement of BSCTs in conducting interrogations that
were, in his opinion, “tantamount to torture,” based on the earlier
disclosures in the 2004 ICRC reports and information gathered from
other sources.197 Miles described how General Miller, who worked
with Joint Task Force (“JTF”) 170 and commanded the Guantánamo
Bay Camp, “created [the BSCT] teams to work with intelligence com-
mittees in Iraq and Guantánamo.”198 He stated that “These teams,
comprised of operational behavioral psychologists and psychiatrists,
are essential in developing interrogations strategies and assessing in-
terrogation intelligence production.”199 He concluded that BSCTs
“played a central role in designing interrogation plans to exploit pris-
oners’ psychological and physical weaknesses.”200

195. Id. at 23 (adding that the “primary purpose appears to have been to serve the
interrogation process, and not the patient [in which case] the health personnel have con-
doned, and participated in ill-treatment.”).

196. ICRC REPORT OF 2007, supra note 101.
197. MILES, supra note 1, at 49 (describing how General Sanchez and Colonel Pappas

“remade Abu Ghraib as an interrogation center . . . [where] military personnel and ‘special
agents’ without name tags came from Guantánamo and Afghanistan to assist in the pro-
ject,” and where “Army Intelligence devised interrogation plans, which it and the guards
jointly administered . . . CIA independently admitted unregistered ghost prisoners.”).

198. Id. at 53–54.
199. Id. (taking into account a detainee’s emotional and physical strengths and weak-

nesses for interrogation approaches designed to manipulate the detainee’s emotions and
weaknesses to gain his willing cooperation). The ICRC had noted that this activity included
medical health personnel threatening to withhold medical treatment unless detainees co-
operated during the interrogation. ICRC REPORT OF 2007, supra note 101, at 22. The di-
chotomy here is that medical personnel did provide adequate medical care when injuries
or conditions of the detainees warranted but quickly slipped back into the medical health
person’s norm in the face of real medical concerns that had been in part, caused by the
participation of other medical health personnel in harsh interrogation.

200. MILES, supra note 1, at 53–54. The ICRC Report noted that this activity included
medical health personnel threatening to withhold medical treatment unless detainees co-
operated during the interrogation. Id. at 61–62. The ICRC’s 2007 Report identified this
major delict on the part of medical health personnel who participated in these activities in
these words: “Medical ethics are based on a number of principles; [the first two] include
the principle of beneficence (a medical practitioner should act in the best interest of the
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General Miller denied the ICRC access to the detainee’s medical
records, which were routinely provided by the physicians to intelli-
gence personnel, who the physicians were advising whether the de-
tainees were strong enough to withstand further questioning during
interrogations.201 The medical and clinical information obtained by
the BSCT from the detainees’ interrogations and medical records
were used for two purposes: “[c]lear prisoners for harsh interroga-
tion,” and “to develop a plan to break a prisoner’s resistance to
questioning.”202

Dr. Miles notes the extraordinary position taken by Secretary
Rumsfeld to withhold prisoner’s medical care, by authorizing punitive
denials of treatment that apparently continued throughout the prison
system, resulted in unequivocal direct violations of Geneva Conven-
tion III.203 These activities involving detainees at Abu Ghraib, Guantá-
namo, and other locations support the ICRC’s 2007 Report
conclusions that medical health personnel “[p]articipat[ed]. . . in the
interrogation process and, either directly or indirectly, in the inflic-
tion of ill-treatment constituted a gross breach of medical ethics and,
in some cases, amounted to participation in torture and/or cruel, in-
human or degrading treatment.”204 This finding mirrors the language
of the Convention Against Torture’s and other conventions’ prohibi-
tions of this unethical conduct by medical health professionals in the
case of detainees.205

B. The 2008 Report to the U.S. Helsinki Commission

In 2008, Dr. Allen S. Keller, M.D., provided a statement to the
U.S. Helsinki Commission addressing the issue of torture by U.S. per-
sonnel reported earlier in greater detail in a published report by the
Physicians for Human Rights (“PHR”).206 The Helsinki Commission is

patient—salus aegroti suprema lex), [and] non-malfeasance (first do no harm—primum non
nocere).” ICRC REPORT OF 2007, supra note 101, at 22.

201. MILES, supra note 1, at 54.
202. Id. at 55. This consists of a complex and bizarre number of practices in this con-

sulting by both psychiatrists and psychologists, all of which confirmed the substantial de-
gree of participation in the design, plan, evaluation, and use of the information detained
from the interrogation practices—”human experimentation” assisted by medical health
personnel at every step of the process. See id. at 62–67.

203. Id. at 61–62.
204. ICRC REPORT OF 2007, supra note 101, at 26–27.
205. Id.
206. U.S. Helsinki Commission, Briefing on the Medical Evidence of Torture by U.S.

Personnel before the U.S. Helsinki Commission, Physicians for Human Rights Report:
“Broken Laws, Broken Lives,” Statement by Dr. Allen S. Keller, M.D. (July 24, 2008) [here-
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an independent U.S. Government agency created by Congress in 1976
to monitor and encourage compliance with the 1975 Helsinki Final
Act commitments.”207 Dr. Keller’s testimony was based on studies he
conducted in collaboration with his colleagues, all of whom had spe-
cialized skills and experience on the subject of victims of torture and
mistreatment which they had obtained while on assignment in many
foreign locales.208 His testimony was also based in part on the studies
and evaluations, originally performed for the PHR, that involved one
detainee from Abu Ghraib and one from Guantánamo, for whom Dr.
Keller chronicled the variety of enhanced interrogation techniques,
ranging from beatings to sleep deprivation, sensory overload and dep-
rivation, sexual humiliation, temperature manipulations, and
others.209

Dr. Keller denounced the practices that had been administered
to the detainees and described them as “techniques [that] can cause
significant and long lasting psychological and often physical pain and
harm.”210 He advised the commission that “[m]any forms of torture
and abuse, including ‘enhanced interrogation techniques,’ may leave
no physical scars but can nonetheless cause severe physical and psy-
chological suffering.”211 After conducting extensive examinations and
interviews of the two detainees, Dr. Keller rendered his opinion that
“torture and inhuman interrogation techniques are cruel, ineffective
and can have devastating health consequences, as evidenced by the
two former detainees I described. . . . [T]hese abuses and the harm
they cause deeply offend medical ethics and values.”212

inafter Helsinki Commission], available at http://physiciansforhumanrights.org/library/
documents/statements/keller-helsinki-july08.pdf. See also Broken Laws, Broken Lives: Med-
ical Evidence of Torture by U.S. Personnel and Its Impact, A Report by Physicians for
Human Rights (June 2008), http://brokenlives.info/?page_id=69 [hereinafter Broken
Laws, Broken Lives].

207. Conference on Security and Co-Operation in Europe, Final Act, Helsinki 1975,
§ 1(a)(VII), Respect for Human Rights and Fundamental Freedoms, available at http://
www.hri.org/docs/Helsinki75.html#H4.7.

208. Helsinki Commission, supra note 206. Dr. Keller’s unimpeachable qualifications
to render these opinions are based on his recognized status as a Professor of Medicine at
NYU School of Medicine, as a Director of a Program For survivors of Torture in New York
City, and a member of the American College of Physicians Ethics and Human Rights
Committee.

209. Id. at 2–3.
210. Id. at 2.
211. Id. at 2.
212. Id. at 11.
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C. Investigations and Reports by the Physicians for Human Rights

PHR, a recognized nonprofit organization founded in 1986, pub-
lished several reports based on information it had collected since 2004
regarding the “systematic use of psychological and physical torture by
U.S. personnel at [detention locations].”213 Their 2005 report, Break
Them Down, chronicles the various techniques and their impacts, the
methods of administering these techniques, and the effects on the de-
tainees.214 This in-depth analysis documents the fact that Secretary
Rumsfeld and the Working Group recognized that the approved prac-
tices were in direct conflict with the Field Manual and the four Ge-
neva Conventions but were to be applied to the new category of
detainees who were not to be considered “prisoners of war.”215 PHR
noted that during the Working Group’s efforts to design interrogation
methods, their concerns about the harmful effects on the detainees of
some of these practices resulted in a recommendation for the use of
“medical sign-offs,” in addition to “command approval and monitor-
ing,” though the Working Group possessed no evidence that these
safeguards would somehow prevent or control harmful psychological
impacts.216

PHR’s 2009 Report, Aiding Torture, further confirmed that the
medical health professions were engaged in torture, which included
the activities previously performed by the OMS and BSCT
personnel.217

The PHR’s June 2010 White Paper addressed the issue of using
human subjects in research and experimentation in the “enhanced”
interrogation programs that were ongoing at Guantánamo and other
locations.218 The White Paper documented research by medical
health personnel that focused, for example, on detainees’ susceptibil-
ity to severe pain. A program had been conducted where twenty-five
detainees were subjected to “individual and combined applications of

213. See Physicians for Human Rights, Aiding Torture: Health Professionals’ Ethics and
Human Rights Violations Revealed in the May 2004 CIA Inspector General’s Report (Aug. 2009)
[hereinafter PHR Aiding Torture], available at http://physiciansforhumanrights.org
(search for “aiding torture”).

214. Id.
215. Id. at 85–88.
216. Id. at 123.
217. PHR Aiding Torture, supra note 213, at 4–6. PHR’s findings were substantiated by

the release in 2009 of the CIA Inspector General’s Report of 2004 that “provides greater
detail on the central role that health professionals played in the CIA’s torture program and
reveals a level of ethical misconduct that had not previously come to light.” Id. at 1.

218. PHR REPORT OF JUNE 2010, supra note 83, at 1.
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the EITs” to determine their susceptibility to severe pain, despite the
fact that the particular experiment had “no direct clinical health care
applications,” and could not be categorized as “in the detainees’ per-
sonal interest [or] part of their medical management.”219

Appendix 1 of the White Paper chronicles the path of SERE activ-
ities by addressing the results of their applications in medical terms
relating to psychological and other measurable impacts to detainees,
which resulted from the administration of EITs and SERE practices,
and were administered by the BSCT teams.220

D. Government Reports and Hearings that Confirm Medical
Health Personnel Involvement in the Torture of
Detainees

1. The DOD’s Office of the Inspector General Report of August
25, 2006

By 2006, the Department of Defense’s Office of Deputy Inspector
General for Intelligence (“DOD OIG”) completed an extensive review
of detainee abuse in a report addressing the practices that were ongo-
ing at the detention camps.221 This report documents the fact that
70,000 detainees had passed through custody in various camps, and
that the treatment of detainees produced a total of 842 criminal inves-
tigations, which resulted in some disciplinary action involving U.S.
military personnel.222

Appendix N to the Report, provided by the U.S. Army Surgeon
General, was the result of extensive interviews of medical personnel at
detainee camps in Bagram in Afghanistan, Guantánamo, and also in
Iraq.223 The Surgeon General documented the considerable confu-
sion on the part of medical personnel as to the “medical standard of
care for detainees,” arising in part because of a number of different

219. Id. at 9. The “why” of this study was reported by PHR as a “key part of the OLC’s
legal strategy to demonstrate the lack of intent to commit torture” an issue that had been
addressed in a 2003 OLC Memo authored by John Yoo suggesting that “a defendant could
show that he acted in good faith by taking such steps. . .reviewing evidence gained from
past experience.” Id. at 11 (quoting John Yoo’s March 14, 2003 memorandum to William J.
Haynes II, General Counsel of the Dept. of Defense) (citation omitted).

220. Id. at 20–24.
221. DOD-OIG REPORT OF 2006, supra note 95, at i. The executive summary recom-

mended that “DOD officials overseeing and determining policy on detainee operations
and training personnel involved in detention and interrogation operations should read
this report to understand the significance of oversight, timely reporting, and investigating
allegations of detainee and prisoner abuse.” Id. at i.

222. Id. at 5.
223. Id. at 71.
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classifications of the detainees: “Prisoners of War (POW), Enemy Pris-
oners of War (EPW), Detainees, Retained Personnel (RP), Civilian In-
ternees (CI).” Detainees received different levels of care depending
on their classifications.224 The Surgeon General found that there was
“no doctrine of policy that defines the role of behavioral science per-
sonnel in support of interrogation activities,” a deficiency that he
stated required the Secretary of Defense to develop a well-defined
doctrine and policy for their use.225 This, of course, was never
accomplished.

One of the Surgeon General’s recommendations that exposed
the lack of coherence was that “at all levels of professional training,
medical personnel should receive instruction on the requirement to
detect, document and report actual or suspected detainee abuse.”226

This recommendation provided no guidance or a bright-line rule as to
what interrogation practices, if any, would constitute abuse of a de-
tainee.227 Some of his recommendations would have been at odds
with the existing OLC memoranda and certainly in direct conflict with
the ongoing practices of the BSCT and OMS personnel, making it
questionable that this set of findings and recommendations materially
altered the interrogation processes that were still imbedded and ongo-
ing at this later stage of ill-treatment of the detainees.

2. The Senate Armed Services Committee Hearings on the Origins
and Practices of Aggressive Interrogations

The Senate Armed Services Committee Hearing produced a Sen-
ate Report in November 2008, which is a very comprehensive exami-
nation of detainee abuse.228 The committee listened to testimony
from dozens of witnesses who had actively participated in the interro-
gation processes from design and management, to implementation,
enabling the committee to provide a comprehensive report on the
interrogation process that was ongoing during the first two-to-three
years after 9/11. The committee was also able to identify some of the
decision making and attitudes about the practices and their imple-

224. Id. at 72 (noting that inconsistencies in medical screenings, medical care, and
medical documentation were also found to exist, which was further compounded by medi-
cal personnel who were unclear whether interrogations could be continued if a detainee
required medical care during the interrogation.).

225. Id. at 76.
226. Id. at 75.
227. Id. at 74.
228. Id. at 53.
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mentation.229 President Bush advised the committee that his decision
to develop an “alternative set of tough interrogation techniques for
Abu Zubaydah” and other “high value detainees” had been a goal of
his administration.230 The committee learned that the highest officials
of the administration, including National Security Director Con-
doleezza Rice and CIA Director George Tenet, were involved in these
high-level decisions.231 The Senate Report exposes the early knowl-
edge regarding the long-term effects of the application of harsh inter-
rogation techniques to the detainees, based on a report to the senior
commanders at Guantánamo in which Major Burney, a psychiatrist,
addressed some of the category II and III techniques approved by Sec-
retary Rumsfeld as follows:

The interrogation tools outlined could affect the short term and/
or long term physical and/or mental health of the detainee. Physi-
cal and/or emotional harm from the above techniques may
emerge months or even years after their use. It is impossible to
determine if a particular strategy will cause irreversible harm if
employed.232

The Senate Report documented that the command at Guantá-
namo received a number of visiting officials from the U.S. govern-
ment, including the CIA’s Rizzo and other senior generals, whose goal
was to move the EIT process along in order to obtain results from the
detainees’ interrogations. In response to demands for “get-tougher”
interrogation techniques, the BSCT teams were engaged to design the
interrogation techniques and the policies for conducting them, ac-
tions that were direct violations of prohibitions against involvement of
medical-health personnel, including psychologists, in this kind of
activity.233

The original focus of the harsh interrogation policies was de-
tainee number sixty-three, Qahtani, the reputed twentieth 9/11 plot-
ter. His interrogation caused strong protests by FBI agents that “[i]t is
irrelevant whether these detainees are considered prisoners of war,
they are still entitled to minimal conditions of treatment—many of
the techniques addressed appear to move well beyond the minimal

229. Senate Armed Services Committee Inquiry into the Treatment of Detainees in
U.S. Custody, Executive Summary, xii–xiii (2008) [hereinafter Senate Executive Sum-
mary], available at http://levin.senate.gov/newsroom/supporting/2008/Detainees.1211
08.pdf.

230. Id. at 17.
231. Id. at 16–17.
232. Senate Executive Summary, supra note 229, at 52 (citation omitted).
233. Id. at 50–52.
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requirements.”234 Documents later reviewed by the Senate committee
confirmed that the interrogation techniques were acquired by “[t]he
staff at Guantánamo by working with BSCT teams, and by having gone
up to our SERE school and developed a list of techniques which our
lawyers decided and looked at, said were OK.”235

The Senate Report confirms that in early 2002, senior JAG of-
ficers of the Armed Services’ four branches challenged the legality of
the proposed harsh interrogation techniques at Guantánamo and
elsewhere, but their concerns were too late to derail them because it
was already policy during the early days following the 9/11 attack.236

U.S. Navy Captain (later Rear Admiral) of the Judge Advocate Corps
Jane Dalton was legal counsel to the Chairman of the Joint Chiefs of
Staff, General Myers, the highest ranking officer at the time. She de-
scribed Lt. Col Beaver’s memorandum on interrogation practices and
authority to perform all them as “woefully inadequate,” because it “re-
lied on a methodology and conclusions that were very strained,” ne-
cessitating in her mind a complete and thorough review of the entire
interrogation policy and its consequences.237 General Myers advised
her to cease the effort to pursue any policy review for the questionable
interrogations.238 As the Senate Armed Services hearings determined,
there were a number of successful steps taken in 2002 to foreclose any
internal debate on conduct of harsh interrogation.239

234. Id. at 85–86.
235. Id. at 88 (disclosing that the interrogation techniques applied to prisoner #063 al

Qahtani for nearly two months (November 22, 2002, to January 16, 2003) included these
additional measures: “stripping, forced grooming, invasion of space by a female interroga-
tor, treating (sic) like an animal, using a military working dog, and forcing him to pray to
an idol shrine.”). These practices were not included in the Bybee Memo of August 1, 2002,
supra note 53, or the Bradbury Memo of July 20, 2007, supra note 102. See also ICRC REPORT

OF 2007, supra note 101, at 28–37 (containing the narratives of unspeakable practices con-
ducted on several of the fourteen high-level detainees that defy any attempt to except them
from the prohibitions of the Convention Against Torture); Convention Against Torture,
supra note 2, arts. 1, 4(1). Not everyone would find these practices repugnant as Jane
Mayer notes the glee with which CIA operatives either participated in them or those who
relished the opportunity to watch them being applied to the high level detainees. MAYER,
supra note 27, at 271–75.

236. Scott Horton, General Myers and The Torture Team, HARPER’S MAGAZINE (September
8, 2009), http://www.harpers.org/archive/2009/09/hbc-90005659.

237. Senate Report, supra note 84, at 70–72.
238. Id. at 72.
239. Senate Executive Summary, supra note 232, at xviii–xix.
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E. Standard Operation Procedures for Interrogation and
Treatment of All Detainees

At the time of the creation of a list of so-called Standard Operat-
ing Procedures (“SOPs”) at Guantánamo, Maj. Paul Burney ques-
tioned the propriety of implementing the SOPs at Guantánamo on a
number of grounds, including the lack of trained interrogators, the
need for psychiatric screening of the interrogators, and the require-
ment that they also go through the SERE training program.240 Despite
his concerns, SOPs were routinely carried out on most detainees at
Guantánamo,241 including isolation, sleep deprivation, environmental
manipulation, and other harsh measures.242 Mr. Mohammad Jawad,
an Afghanistan Pashtu juvenile captured in early January 2003 in
Kabul, was subjected to a number of SOPs at Guantánamo, including
sleep deprivation, demonstrating that once the government-approved
program for harsh treatment and interrogations was “unleashed,” the
supposed constraints, limitations, or required approvals for monitor-
ing them became a window dressing.243 The ninety-seven page Am-
nesty International report chronicles a passage for Mohammad Jawad

240. Id. at 100–01 (having “approved an interrogation plan that included SERE tech-
niques and [being] willing to consider using them in the [Q]ahtani interrogation,” Major
General Miller “ testified to the Army Inspector General that the techniques in the SOPs
‘were too aggressive and not appropriate for use [at Guantánamo,]’” despite the fact that
they were used for an extended period of time under his command.).

241. See Amnesty International, From Ill-Treatment to Unfair Trial, The Case of Mohammed
Jawad, Child “Enemy Combatant,” 15–19 (2008), available at http://www.amnesty.org/en/
library/asset/AMR51/091/2008/en/ed9d7f13-691e-11dd-8e5e-43ea85d15a69/
amr510912008eng.html.

242. Interviews with then Major, now Lieutenant Colonel David A. Frakt, USAFR (JAG
Corps), now Professor of Law at Berry University School of Law in Orlando, Florida, who
served as defense counsel for Mohammad Jawad from January 2008 through July 2009.
Major Frakt forced the government to produce records that confirmed that his client, Mr.
Jawad, was subjected to a substantial number of “frequent-flyer” adjustments (prolonged
sleep deprivation) that involved moving him from cell to cell every hour to two hours
during a fourteen day period. This occurred in 2005 after Secretary Rumsfeld had ordered
these practices to be ended. Mr. Jawad, and Mr. Kadhr, both juveniles when first captured,
were subjected to this treatment along with many other Guantánamo detainees, all of
whom were entitled to special protections under the Geneva Conventions and the laws of
armed conflict; see also Amnesty International, United States of America from Ill-Treatment
to Unfair Trial, The case of Mohammed Jawad, child “enemy combatant” (13 August 2008)
available at http://www.amnesty.org/en/library/asset/AMR51/091/2008/en/d47d414f-
693e-11dd-8e5e-43ea85d15a69/amr510912008eng.pdf Jawad documented to a military in-
vestigator the degree of interrogation abuse he underwent at Bagram (while he was a juve-
nile) as well as what he had witnessed occurring to other detainees. Id. at 10–11.

243. See Amnesty International, From Ill-Treatment to Unfair Trial, The Case of Mohammed
Jawad, Child “Enemy Combatant” (2008), http://www.amnesty.org/en/library/asset/
AMR51/091/2008/en/ed9d7f13-691e-11dd-8e5e-43ea85d15a69/amr510912008eng.html
[hereinafter From Ill-Treatment to Unfair Trial].
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through ill-treatment from Kabul to Guantánamo, which did not end
until the U.S. Government released him from custody in 2009 as a
result of the intense and successful efforts of his counsel, then Maj.
David A. Frakt, USAFR (JAG).244

VII. Justifying Redress for Victims of Torture and Human
Experimentation

A. U.S. Personnel Administered Torture to the Detainees from
2001 through 2008

Irrespective of this recount of U.S.-constructed and -ordered
“wrongs” inflicted on detainees with the direct participation of medi-
cal health personnel after the 9/11 attacks at Guantánamo, the “en-
hanced interrogation” victims have not been afforded realistic or
adequate avenues for any form of redress. The majority of these illegal
acts were performed by U.S. military personnel, CIA agents, and civil-
ian contractors, with the direct involvement of medical health person-
nel who were in the employ or agents of the United States.245 Many of
the practices perpetrated on these detainees were unquestionably tor-
ture under the Convention against Torture and 18 U.S.C. § 2340 as
well as serious violations of other international and domestic statutory
law. The medical-health personnel were even further outside of those
prohibitions, measured by the significant number of declarations,
medical ethics, and other international and domestic instruments
whose obligations were violated by their conduct involving the detain-
ees for several years.246

Despite the clear violation by U.S. personnel of detainees’ human
rights, there are no adequate legal remedies available to the detainees
who were victims of this treatment. The government has chosen a dif-
ferent path to dispose of these issues of breaches of domestic and in-
ternational law.

1. Terminating the Legalization and Practice of Torture of
Detainees

A January 27, 2009, Executive Order by President Obama (Ensur-
ing Lawful Interrogation—EO 13491) withdrew the extensive legal

244. Id.
245. PHR REPORT OF JUNE 2010, supra note 83, at 3–4.
246. See Declaration of Tokyo, supra note 161, arts. 1, 3, 4; ICCPR, supra note 18, art. 7;

Geneva III, supra note 9, art. 13; Geneva IV, supra note 9. See also supra notes 126–27 and
accompanying text.
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memoranda that were issued from September 11, 2001, until January
20, 2009, by the Office of Legal Counsel from operative consideration
for all branches of the government in the conduct of interrogations,
unless further guidance was provided by the Attorney General.247

On June 11, 2009, the U.S. Attorney General entirely withdrew
four of the legal opinions from the OLC to the CIA248 during 2002
and 2005, which included the Bybee/Rizzo memo, and the three
Bradbury/Rizzo memos.249 The Bradbury/Rizzo memos addressed in-
terrogation of an al Qaeda operative, techniques that may be used in
the interrogation of high-value detainees, the application of 18 U.S.C.
§ 2340-2340(A) (the U.S. Torture Act), and the application and inter-
pretation of Article 16 of the Convention Against Torture.250

2. The Investigation of CIA Activities Involving Detainees—
Another Road to Nowhere

In August of 2009, Attorney General Eric Holder designated John
H. Durham, a veteran Department of Justice prosecutor, to investigate
the CIA interrogations, including those resulting in the deaths of de-
tainees.251 Durham’s report, which is long overdue despite Justice De-

247. Exec. Order No. 13491, 47 Fed. Reg. 16 (Jan. 27, 2009), available at http://
www.archives.gov/federal-register/executive-orders/2009-obama.html.

248. Department of Justice released four Office of Legal Counsel Memos on April 16,
2009. These included the Bybee Memo to Rizzo of Aug. 1, 2002, supra note 53; the Brad-
bury Memo of May 10, 2005, supra note 73 (forty-six pages); a twenty-page Memorandum
from Steven G. Bradbury, Deputy Assistant Att’y General, to John A. Rizzo, Senior Deputy
Gen. Counsel, Central Intelligence Agency, on Application of 18 U.S.C. §§ 2340–2340A to
the Combined Use of Certain Techniques in the Interrogation of High Value al Qaeda
Detainees (May 10, 2005), available at http://www.aclu.org/accountability/olc.html; and
the Memorandum from Steven G. Bradbury, Deputy Assistant Att’y Gen., Office of Legal
Counsel, for John A. Rizzo, Senior Deputy Gen. Counsel, Central Intelligence Agency, Re:
Application of United States Obligations Under Article 16 of the Convention Against Tor-
ture to Certain Techniques that May Be Used in the Interrogation of High Value al Qaeda
Detainees (May 30, 2005), available at http://luxmedia.com.edgesuite.net/aclu/
olc_05302005_bradbury.pdf; .

249. Memorandum for the Attorney General from David J. Barron, Acting Assistant
Att’y General, Office of Legal Counsel, for the Att’y General, Re: Withdrawal of Office of
Legal Counsel Opinion (June 11, 2009) [hereinafter Barron Memo of June 11, 2009],
available at http://www.justice.gov/olc/2009/memo-barron2009.pdf

250. Memorandum for the Attorney General from David J. Barron, Acting Assistant
Att’y General, Office of Legal Counsel, for the Att’y General, on Withdrawal of Office of
Legal Counsel CIA Interrogation Opinions (Apr. 15, 2009) [hereinafter Interrogation
Opinion Withdrawal], available at http://www.justice.gov/olc/2009/withdrawalofficelegal
counsel.pdf.

251. Carrie Johnson, Prosecutor to Probe CIA Interrogations: Attorney General Parts with White
House in Approving Preliminary Investigation, WASH. POST, Aug. 25, 2009, http://
www.washingtonpost.com/wp-dyn/content/article/2009/08/24/AR2009082401743.html.
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partment assurances of its release in 2010, remains unavailable at the
time of this paper. The Obama administration elected to take the
path of least resistance by pursuing no other direct action beyond
Durham’s inquiry despite the broader issue of individual and state ac-
countability for the prolonged mistreatment of detainees, which in-
volved many actors beyond just those who administered the harsh
interrogations. Except for a number of low-level military court-martial
proceedings, together with administrative actions, further criminal
proceedings are unlikely against anyone (CIA or military personnel),
particularly not the medical health professionals for their direct par-
ticipation in acts of torture and human experimentation.252

It may seem satisfactory to many that the offending legal opinions
have been withdrawn and the illegal procedures authorized by them
are no longer operative per Executive Order No. 13491,253 but that
accomplishes only the very first in a series of steps a state would be
obligated to consider to fulfill its international responsibilities.254 The
persons who were direct victims of the ill-treatment of detainees, in-
cluding detainees’ survivors in the cases of death, currently face closed
forums in the United States for obtaining any form of relief or com-
pensation because of the wrongs that were committed. The El-Masri
case discussed below graphically confirms that the door to a remedy is
closed for victims of these outrages even where the person victimized
was simply the wrong person, who had the misfortune to be severely
brutalized during several weeks of detention.255 Despite this “misiden-
tification” it will be shown below that the harm that was inflicted on

In 2008, Durham was also tasked to investigate the destruction of the CIA tapes of interro-
gations that prevented congressional oversight committees from accessing and viewing
them as part of an ongoing inquiry. See Mark Mazzetti & Charles Savage, No Charges in
Destruction of CIA Interrogation Tapes, N.Y. TIMES, Nov. 10, 2010, http://www.nytimes.com/
2010/11/10/world/10tapes.html (casting considerable doubt on the prospect for any CIA
personnel being held accountable for mistreatment of the detainees).

252. Memorandum for the Sec’y of Defense by Vice Admiral A.T. Church III, U.S.
Navy, Office of the Secretary of Defense, Department of the Navy, on Review of Depart-
ment of Defense Detention Operations and Detainee Interrogation Techniques, 175–79
(March 7, 2005) [hereinafter Church Memo], available at http://www.aclu.org/national-
security/church-report.

253. Exec. Order No. 13491, 47 Fed. Reg. 16 (Jan. 27, 2009); Interrogation Opinion
Withdrawal, supra note 250, at 249.

254. Responsibility of States for Internationally Wrongful Acts, 2001, U.N. GAOR, 56th
Sess., 85th plen. mtg. at 2, U.N. Doc. A/RES/56/83 (Dec. 2001), corrected by U.N. GAOR,
A/56/589, 56th Sess., 83d plen. mtg. (Jan. 2002) [hereinafter Responsibility of States for
Internationally Wrongful Acts], available at http://www.un.org/depts/dhl/resguide/
r56.htm.

255. El-Masri v. United States, 479 F.3d 296 (4th Cir. 2007) El-Masri anticipated the
continued use of the “state-secrets evidentiary privilege” to summarily dismiss similar ac-
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Mr. El-Masri by the CIA would not be the basis for any compensation
to him for the wrongs committed.

3. State Responsibility to Provide Redress for its Wrongs

Restatement (Third) of Foreign Relations Law of the United
States provides for certain remedies for violations of international
human-rights obligations: “An individual victim of a violation of a
human rights agreement may pursue any remedy provided by that
agreement or by other applicable international agreements.”256 The
restatement further allows that a private party must have the right to
bring actions to address human rights violations.257 The Convention
Against Torture’s Article 14 provides:

[e]ach State Party shall ensure in its legal system that the victim of
an act of torture obtains redress and has an enforceable right to
fair and adequate compensation, including the means for as full
rehabilitation as possible. In the event of the death of the victim as
a result of an act of torture, his dependents shall be entitled to
compensation.258

Likewise, the International Convention on Civil and Political Rights
obligates a signatory to provide an effective remedy for a violation of
those rights.259

Irrespective of these provisions of the Restatement (Third) of
Foreign Relations Law of the United States and other cited enact-
ments, the available domestic legislation has proven ill-suited to pro-
vide the required remedy for the victims of torture and inhumane
treatment. The Detainee Treatment Act of 2005, the Torture Victim
Protection Act of 1991, and the Torture Act all simply fail to provide a
victim of torture under the circumstances of the detainees with a civil
remedy for redress. The domestic implementation of legislation and

tions seeking a remedy under U.S. law for having been subjected to torture and inhumane
treatment. . Id. at 313.

256. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES,
§ 703(3) (1987) [hereinafter REST. 3D FRLUS]; see also Alvarez-Machain v. United States,
331 F.3d 604, 616 n.9 (9th Cir. 2003), cert. granted 540 U.S. 1045, 124 S. Ct. 807, 157
L.Ed.2d 692 (2003), judgment vacated 374 F,.3d 1384 (9th Cir. 2004).

257. REST. 3D FRLUS, supra note 256, arts 901–05.
258. Convention Against Torture, supra note 2, art. 14.
259. ICCPR, supra note 18, arts. 2.3(a-c), 9, 14. The United States recognized that obli-

gation in its Resolution of Advice and Consent on the ICCPR in 1992 with this language:
[T]he United States understands the right to compensation referred to in Articles
9(5) and 14(6) to require the provision of effective and enforceable mechanisms
by which a victim of an unlawful arrest or detention or a miscarriage of justice
may seek and, where justified, obtain compensation from either the responsible
individual or the appropriate government entity.

138 Cong. Rec. 8070, § II(2) (1992).
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adoption of these international and domestic enactments has not pro-
vided a corresponding forum that will provide a realistic remedy for
the detainees when the rights enumerated under them have been seri-
ously violated.

4. Examples of the United States’ Closed Door to State
Responsibility—Two Cases in Point

Khaled El-Masri, a German citizen, was detained by Macedonian
authorities crossing the border between Serbia and Macedonia, and
he was held for twenty-three days before being turned over to CIA
officials in January 2004.260 He was renditioned to Kabul by the CIA,
where, over a four-month period, he was subjected to unspeakable
treatment and interrogations using EITs. Mr. El-Masri was released by
the CIA in May 2004, when the CIA reluctantly accepted the fact that
he was not the person they were seeking; he was then taken and left at
night on an abandoned road in Albania.261 Mr. El-Masri was able to
make his way back to his native Germany to obtain treatment for seri-
ous injuries to his physical and mental health, having lost substantial
weight during his incarceration and interrogation by the CIA.262

Given that he was wrongfully taken into custody, his credible claims
for damages were filed against the director of the CIA and various
other government and private entity actors under three theories. The
first was a Bivens claim for violation of his 5th Amendment right to
due process under the 14th Amendment, based on the conduct of
persons acting under the color of law to deprive him of his liberty and
prevent him from obtaining legal process to contest the detention and
treatment.263 His second claim, asserted under the Alien Tort Stat-
ute,264 was for violation of international legal norms prohibiting pro-
longed arbitrary detention.265 His third cause of action, also pled
under the Alien Tort Statute, was for the infliction of “cruel, inhuman
or degrading treatment” while in the CIA’s custody and control for
over four months.266

260. El-Masri v. Tenet, 437 F. Supp. 2d 530 (E.D. Va. 2006) (order dismissing civil suit
claims of plaintiff who claimed to be a victim of an “extraordinary rendition” program),
aff’d, 479 F.3d 296, 299 (4th Cir. 2007), cert. denied, 552 U.S. 947 (2007).

261. Id. at 300.
262. Id.
263. Id. at 300–01.
264. 28 U.S.C. § 1350 et seq.
265. Id.; El-Masri v. United States, 479 F.3d 296, 301 (4th Cir. 2007).
266. El-Masri, 479 F.3d at 301; see also, U.S. CONST. amends. V, VIII & XIV; 28 U.S.C.

§ 1350.
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The federal district court dismissed El-Masri’s action based on the
government’s assertion of the state-secrets privilege, a doctrine long
recognized under U.S. law, which insulates the government from re-
quired disclosure of state secrets in a civil action when those disclo-
sures would potentially result in harm to U.S. national security or
interests.267 In dismissing all of his claims, the court ruled that the
“state-secrets privilege” serves to block discovery of information that
would impair the nation’s defense capabilities, disclosure of intelli-
gence-gathering methods or capabilities, and disruption of diplomatic
relations with foreign governments.268 This decision was upheld by
the Fourth Circuit Court of Appeals a year later,269 and the U.S. Su-
preme Court denied certiorari on October 9, 2007.270 Mr. El-Masri is
now pursuing a claim against the former CIA director and other
agents before the Inter-American Human Rights Commission in a
proceeding that could require considerable time and expense,
though it provides no guarantee of a recovery against the United
States for the harm done to him.271 In addition to his claim before the
Inter-American Human Rights Commission against the United States,
he is pursuing at claim against Macedonia before the European Court
of Human Rights based on their extraordinary rendition of him on
January 23, 2004 to the custody of the United States after which he
was subjected to interrogations involving torture and inhumane treat-
ment by Central Intelligence Agency operatives.272

The U.S. Supreme Court similarly foreclosed the attempts by
Shafiq Rasul and three other British nationals to obtain civil damages
against officials of the United States by denying their appeal from the
District of Columbia Circuit Court’s decision in Rasul v. Myers (“Rasul
II”).273 Rasul II, upheld the lower court’s dismissal of the claims the

267. El-Masri v. Tenet, 437. F. Supp. 2d 530, 541 (E.D. Va. 2006).
268. El-Masri, 479 F.3d at 311–13; see also In re Under Seal, 945 F. 2d 1285, 1287 n. 2

(4th Cir. 1991) (quoting Ellsberg v. Mitchell, 709 F.2d 51, 57 (D.C. Cir. 1983)).
269. El-Masri, 479 F.3d 296.
270. El-Masri v. United States, cert. denied 552 U.S. 947 (2007).
271. Petition Alleging Violations of Human Rights of Khaled El-Masri by the United

States of America with a Request For An Investigation And Hearing On the Merits, filed
April 9, 2008, before the Inter-American Human Rights Commission in Washington, D.C.,
available at http://www.aclu.org/files/pdfs/safefree/elmasri_iachr_20080409.pdf.

272. El-Masri v. Macedonia, European Court of Human Rights, dossier No. 39630/09,
filed September 21, 2009, Open Society Justice Initiative, Report on El-Masri v. Macedonia,
http://www.soros.org/initiatives/justice/litigation/macedonia. El-Masri also filed a do-
mestic court claim for civil damages in the Basic Court Skopje, Macedonia, on January 22,
2009 seeking civil damages for his unlawful abduction and treatment at the hands of Mace-
donia’s “Mol” which has not resulted in a decision as yet. Id.

273. Rasul v. Myers, 512 F.3d 644 (D.C. Cir. 2008).
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plaintiffs asserted under the Alien Tort Statute, Bivens claims under
the Fifth and Eighth Amendments to the U.S. Constitution, claims
under the Geneva Conventions, and claims under international law,
including a claim under the Religious Freedom Restoration Act
(“RFRA”),274 which the court found inapplicable because the plain-
tiffs were not among the protected persons for whom the legislation
was enacted.275

The prospects under existing law for the plaintiffs in the cited
cases and a few others that have met with similar dismissals are not
encouraging. In a December 2010 article in Virginia Lawyer, Robert H.
Wagstaff, an accomplished constitutional-law attorney who has ap-
peared before the Supreme Court, expressed considerable pessimism
about the prospects for any relief or remedy for the detainees who
were tortured.276 That view is enhanced by the recognition that one of
the most egregious cases of torture and inhumane treatment perpe-
trated by the Central Intelligence Agency on El-Masri—the misidenti-
fied German citizen—ultimately caused him to seek redress before
the Inter-American Human Rights Commission and the European
Court of Human Rights after his complete rebuff from the Courts of
the United States.

274. Religious Freedom Restoration Act, 42 U.S.C. §§ 2000bb–2066bb.
275. Rasul v. Myers, 512 F.3d 644, 649, (D.C. Cir. 2009), cert. granted, 129 S. Ct. 763

(2008) (Rasul I). The plaintiffs and their counsel had been hopeful that the decision in
Boumediene v. Bush, 553 U.S. 723 (2008), would provide them some further consideration
from the Circuit Court’s earlier decision in Rasul I on these claims. The circuit court made
short work of their case in a decision on April 24, 2009, Rasul v. Myers, 563 F.3d 527 (D.C.
Cir. 2009) (Rasul II), dismissing all of Rasul’s claims. Boumediene had confirmed the prior
to that decision, “the Court had never held that noncitizens detained by our Government
in territory over which another country maintains de jure sovereignty have any rights
under our Constitution.” 553 U.S. 723, 770 (2008). On December 14, 2009, the U.S. Su-
preme Court rejected Rasul’s petition for review of the Rasul II decision, ending the quest
by Rasul and three other detainees to obtain some form of remedy on the grounds alleged,
including those under the Alien Tort Statute and violations of international law. Rasul v.
Myers, 130 S. Ct. 1013 (2010).

276. Robert H. Wagstaff, In the Wake of Boumediene: The International Rule of Law Remains
in Jeopardy, 59 VA. LAWYER 40, 45–46 (2010). His account of the several important cases that
have been trumped by one court or another is disheartening, with only the decision by the
government of Great Britain in the case of Binyam Mohamed and twelve others to provide
them with compensation for what occurred at Guantánamo. Id. at 41–44. Binyam Moham-
med and four other plaintiffs were also blocked by the Ninth Circuit in a companion ac-
tion against Jeppesen Dataplan, Inc., a subsidiary of the Boeing Company, under the Alien
Tort Statute for the defendant Jeppesen’s arrangement of their “rendition flight” by a
Ninth Circuit Decision. Id. at 44.
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B. Engaging a Rational and Legitimate Path to Redress

Lisa Magarrell and Lorna Peterson performed a very laudable ser-
vice by their recent research identifying all of the possible causes of
action under the various statutory enactments that would be available
to victims of torture and inhumane treatment, some of which were
asserted by El-Masri and the Rasul plaintiffs but rejected on various
grounds.277 The two authors provide cogent arguments in favor of ad-
dressing the torture of the detainees that would require the govern-
ment to take direct steps to redress the physical and psychological
harm inflicted, while other arguments focus on the prospect of eco-
nomic redress.278 The idea of monetary compensation in particular,
administered through a neutral mechanism by a claims commission,
seems to present an appropriate method to fulfill the State obliga-
tions.279 These obligations are in consonance with the previously iden-
tified articles of the Restatement (Third) of Foreign Relations Law of
the United States, which identify the same obligations.280 The legal
basis for providing the victims of torture and inhumane treatment de-
scribed in this article as part of a State’s action is inescapable; none-
theless exerting the political will to undertake that responsibility
during the ten-year ongoing “war on terrorism” situation will be
daunting, if virtually impossible to achieve. This is perhaps best exem-
plified by the Final Report of the Guantánamo Review Task Force of
January 10, 2010, which was attuned entirely to the “proper disposition—
transfer, prosecution or continued detention—of all 240 detainees
subject to” review by the President’s Executive Order 13492 of January
22, 2009, but was devoid of any mention of the issues of their torture
or inhumane treatment during their prolonged detention.281

277. Lisa Magarrell & Lorna Peterson, International Center for Transitional Justice,
After Torture: U.S. Accountability and the Right to Redress 31–32 (August 2010), available at
http://ictj.org/publication/after-torture-us-accountability-and-right-redress.

278. Id. at 29–30, 39–40.
279. Responsibility of States for Internationally Wrongful Acts, supra note 254, art. 36;

REST. 3D FRLUS, supra note 256. It would also seem to conform to the United States’
obligations under the ICCPR, among others, and the Senate Resolution confirming the
availability of some form of compensation or remedy for victims of violations of that inter-
national instrument. See supra note 259.

280. See REST. 3D FRLUS, supra note 256, § 703.
281. Final Report, Guantánamo Review Task Force, 22–23 (Jan. 22, 2010), available at

http://www.justice.gov/ag/guantanamo-review-final-report.pdf. The review and report was
a product of a collaborative effort of the Departments of Justice, Defense, State, Homeland
Security, Director of National Intelligence, and Joint Chiefs of Staff. The twenty-seven page
report is distinguished by the absence of addressing anything beyond the categorization of
the detainees and the methods for “disposition” of them. Intended to be a basis for closing
the Guantánamo facility within one year of the new administration, a campaign promise by
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1. Contemporary Views of the Responsibility of States for
Internationally Wrongful Acts

The International Law Commission (“ILC”) Draft Articles on Re-
sponsibility of States for Internationally Wrongful Acts was promul-
gated in 2001.282 Under the Draft Articles, an offending State has an
obligation to make full reparation for the “damage, whether material
or moral, caused by the internationally wrongful act of a State.”283 The
Draft Articles have received increasing reference in international law
and by international tribunals in establishing a norm for the obliga-
tions of States for civil and other international wrongs.

The Paquette Habana case, cited previously, illustrates the applica-
tion of this principle in time of war or conflict that was determined by
the U.S. Supreme Court over one hundred years ago based on a
proper determination under “customary [international] law.”284 In
Paquette Habana, two small fishing boats, the Paquette Habana and The
Lola, were working around Havana, Cuba in 1898 during the Spanish-
American war, when they were seized by American warships, sold and
the owners were left without a remedy.285 After a lengthy review of
customary international law relating to the practice of exempting
small fishing vessels from seizure during conflicts, the U.S. Supreme
Court granted the boat owners’ claims against the United States,
which, they noted, was an unlawful taking and entitled the owners to
the amount received for selling the boats and cargos and for dam-
ages.286 Granted that this was a maritime matter, but the application
of customary international law rings equally true here for the Laws of
Armed Conflict, including the often-referenced international and do-
mestic statutory prohibitions on the use of torture, inhuman, cruel
and degrading treatment to captives. Of course it must be recognized
that the 1900 decision involved merely “property damage” claims.

President Obama, its long overdue closure was upended by the April 4, 2011 reversal by the
White House and decision to refer a number of the detainees for trial by military commis-
sion. Charlie Savage, In A Reversal, Military Trials For 9/11 Cases, N. Y. TIMES, April 5, 2011,
at 1.

282. International Law Commission Report, Draft Articles on Responsibility of States
for Internationally Wrongful Acts, with Commentaries, 53rd sess. Doc. A/56/10, (2001)
[hereinafter Draft Articles], available at http://untreaty.un.org/ilc/texts/instruments/en-
glish/commentaries/9_6_2001.pdf

283. Id. arts. 31–33. The obligations include “compensation and satisfaction, either sin-
gly or in combination, or in accordance with the provisions of this chapter.” Id. arts. 34, 36.

284. The Paquette Habana, 175 U.S. 677, 707 (1900).
285. Id. at 678–80.
286. Id. at 714.
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2. The Case of Sixteen Detainees Tortured by Great Britain’s MI5
and MI6 Personnel at Guantánamo

The United States could also consider an approach more appro-
priate to addressing the mistreatment of detainees at Guantánamo,
which has been very recently undertaken by Great Britain in providing
compensation for the victims of torture and inhumane treatment dur-
ing the conflicts in Iraq and Afghanistan.287

In November 2010, Great Britain’s Parliament agreed to create a
commission to determine the compensation for sixteen victims of
comparable torture activities at Guantánamo, perpetrated by Britain’s
MI5 and MI6 personnel, agencies that are comparable to the U.S.
Central Intelligence Agency.288 The British commission (and the
quick settlement it facilitated) was necessary to prevent the detainee-
victims, who were seeking compensation in a lawsuit in Great Britain’s
civil courts, from exposing graphic facts and documents to the public,
which would have confirmed that MI5 and MI6 personnel partici-
pated in torture of detainees at Guantánamo and violated interna-
tional law at Guantánamo.289 The plaintiffs included Binyan
Mohamed, a long-term detainee at Guantánamo, who was released
from custody with no charges pending.290 In addition to the require-
ment for prompt compensation for the sixteen victims of torture at
Guantánamo, British Prime Minister David W. D. Cameron ordered
an inquiry into the subject of torture at Guantánamo.291

3. The Use of Commission Proceedings to Address the Detainees’
Claims

The U.S. Department of Justice presently operates the Foreign
Claims Settlement Commission under the International Claims Settle-
ment Act of 1949 (“Settlement Commission”).292 The Settlement
Commission addresses a variety of claims for loss of property or per-

287. Andy Worthington, The UK Government’s Guantánamo Guilt, And The Urgent Need for
Shaker Aamer’s Return, PUBLIC RECORD, Nov. 21, 2010, http://pubrecord.org/world/8560/
governments-guantanamo-guilt-urgent/.

288. Id.
289. Id.
290. Wagstaff, supra note 276, at 43–44. See also discussion of Binyan Mohamed’s case

supra note 279.
291. Worthington, supra note 287 (reporting the action by Prime Minister David Cam-

eron seeking a “judicial inquiry into British complicity in Torture”).
292. The International Claims Settlement Act, Pub. L. No. 455, 81st Congress, 2nd

Session, H.R. 440664, Stat. 12 (Mar. 10, 1950).
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sonnel that are related to foreign conflict situations.293 The Settle-
ment Commission, however, does not entertain the claims of foreign
citizens against the United States for actions by U.S. Officials or mili-
tary personnel.294

Claims incidental to the noncombat activities of the armed forces
in foreign countries that include property loss and personal injuries
are, however, cognizable under 10 U.S.C. § 2734 but would be ques-
tionable for actual enemy combatants. There is a $100,000 cap on
claims, but in a meritorious case, a higher amount can be considered
if the cap is waived by the Secretary of the particular service branch.295

The problem with this statutory scheme is that it raises a number of
issues for potential claims from Iraq, Afghanistan, or other locales re-
garding the fairness of the claims process, as well as its administration,
which is undertaken mostly by the military branches of the govern-
ment. Claims involving injury to or death of a spouse have been han-
dled in the zone of active field operations, but of the few claims that
were accepted, the amounts paid were quite meager: $3000 for the
death of a husband, with an average of $4200 for loss of life.296 None-
theless, the small success of these few claims demonstrates at least
some form of redress might be available for victims of conduct involv-
ing military personnel. It does not, however, address the conduct of
contract civilians or CIA personnel.

The enactment of a provision for a dedicated claims commission
addresses the specific issue suggested by Magarrell and Peterson that
“[a]t some point, the U.S. government will need to confront its own
responsibility for these harms if it wants to regain its stature in the
international community and truly uphold its commitment to honor
international human rights.”297 This would require either a presiden-
tial decree of some sort or congressional enactment, neither of which
appears to be a likely prospect at this time or in the foreseeable future
given the ongoing conflict and military engagement in both Iraq and
Afghanistan.

293. See Foreign Claims Settlement Commission of the United States, U.S. Department
of Justice, 2007 Annual Report, available at www.usdoj.gov/fcsc/annrep07.htm. http://
www.justice.gov/fcsc/07rpt/annrep07.htm.

294. See 22 U.S.C. § 1623(a)(1)(B) (limiting international claims to those by U.S. na-
tions involving nationals as defined in 22 U.S.C. § 1621 (c): “It does not include aliens”).

295. Id. at § 2743(d).
296. Magarrell & Peterson, supra note 277, at 13–16.
297. Id. at 28.
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The cases addressing the enhanced interrogation that have oc-
curred since 9/11 have ranged from extraordinary rendition,298 to
those involving government contractors,299 to detention and abuse.300

These cases seem to produce inconsistent and unsatisfactory results
for claims that appear quite justified under the factual circumstances
of the gross mistreatment of the individuals and the attendant viola-
tions of domestic and international law.301 Whatever domestic gain
can be accomplished through the consistent denial of a remedy for
these individuals will be lost in the court of world opinion on the
United State’s avoidance of acceptance of its international obligations
under the principles identified above.

A legitimate claims commission approach would be instantly rec-
ognized by the international community as a strong signal of accept-
ance of its international obligations by the United States. There is no
guarantee, nor should there be, that each claim will be resolved in
favor of the claimant, but simply allowing an otherwise potentially le-
gitimate claim to proceed to an early resolution provides the
hallmarks of true acceptance of state responsibility for wrongs that
lend support to the efficacy of its process. Adherence to obligations
under the Convention Against Torture, the ICCPR and the many
other international instruments discussed in this article might also be
reinvigorated for the United States under one of the more basic prin-
ciples of international law: pacta sunt servanda, a principle that accord-
ing to Ian Brownlie operates “as a general principle of international
law; a treaty in force is binding upon the parties and must be per-
formed by them in good faith.”302 The claims commission concept put
forth by Magarrell and Peterson has the potential to accomplish just
that goal.

298. El-Masri v. United States, 479 F.3d 296 (4th Cir. 2007).
299. Saleh v. Titan Co., 131 S. Ct. 379 (2010). Of some irony is the fact that Saleh

received a Foreign Claims Act payment of $5000 despite that fact that the Military Services
determined that he had not been subject to torture or inhumane treatment, though he was
interrogated by a civilian contractor at Abu Ghraib. Magarrell & Peterson, supra note 277,
at 15.

300. Rasul v. Myers, 563 F.3d 527 (D.C. Cir. 2009), cert. denied 130 S. Ct. 1013 (2009).
301. Id. See also Magarrell & Peterson, supra note 277, at 32–35. Some of the cases are

still pending while others have been dismissed.
302. BROWNLIE, supra note 123, at 592–93. This could have the effect of raising the bar

on the ILC’s Draft Articles on the Responsibility of States for International Wrongful Acts,
supra note 254, arts. 17, 31, 34, which is apparently a position taken by Great Britain in
awarding compensation by a government commission to fourteen detainees at Guantá-
namo who had been tortured by their government agents.
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Finally, the international community’s concerns, coupled with
the continuing political debate, would be significantly abated by the
establishment of a legal basis to provide the actual remedies that are
required under the Convention Against Torture and the ICCPR that
are currently of marginal or legally ineffective value to the victims.303

VIII. Conclusion

Two years later, the new administration has demonstrated its de-
sire to continue, and in some cases even enhance, the two conflicts in
Iraq and Afghanistan. The future enactment of a congressionally-
funded claims commission to address the wrongdoing involving the
detainees would likely be met with broad-based and very strong oppo-
sition.304 The current efforts from both of the legislative houses seem
bent on adding further restrictions on the treatment of remaining de-
tainees and to pursue prosecuting at least some of them before Mili-
tary Commission trials that will be compromised because of the legal
effects of torture on evidence and the conduct of them.305

The pending inquiry by the Department of Justice to identify in-
dividuals who may be held responsible for violations of law in connec-
tion with the treatment of detainees holds little promise for anyone
ultimately being actually held responsible. None of the medical-health
personnel who were involved in the interrogations have either been
charged or held accountable by military or federal authorities for
their actions or inactions. A strong indicator against any possibility of

303. Magarrell & Peterson, supra note 277, at 32–35.
304. The House Armed Services Committee Chair, Buck McKeon, signaled during

hearings on March 8, 2011, that the Congress intended to strengthen the restrictions on
Guantánamo detainees in new legislation to be introduced one day after President Obama
had issued an Executive Order on Guantánamo. Armed Services Committee, Press Release,
Mar. 8, 2011, http://armedservices.house.gov/index.cfm/press-releases?ContentRecord_
id=2bb095a5-d841-449a-b4c0-f83ff09c2fa6&ContentType_id=eoc7b822-826f-493d-8cef-1e21
aa53e12a&Group_id=12580721-af41-4987-849c-c25b730d096d [hereinafter Armed Services
Committee Press Release]. McKeon noted the inclusion of “blocking proposed legislation
would block funding for the creation or renovation of any of the Guantánamo facility” and
for measures create restrictions to “make it tougher for detainees to return to the battle-
field or share information with other terrorists or malign actors.” Id. The President’s Exec-
utive Order of March 7, 2011, had provided for a more comprehensive system of review of
the status of the detainees, among other items. Exec. Order, Periodic Review of Individuals
Detained at Guantánamo Bay Naval Station Pursuant to the Authorization for Use of Mili-
tary Force (Mar. 7, 2011) [hereinafter Executive Order of March 7, 2011], available at
http://www.whitehouse.gov/the-press-office/2011/03/07/executive-order-periodic-re-
view-individuals-detained-guant-namo-bay-nava.

305. Armed Services Committee Press Release, supra note 304; Executive Order of
March 7, 2011, supra note 304.
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holding medical health personnel responsible was the recent appoint-
ment by President Obama of Dr. Larry James, Ph.D., to a White
House-led task force on “wellness.”306 His book, Fixing Hell, was a stri-
dent vindicator of the medical-health personnel’s involvement in the
interrogations.307

A hopeful outcome may be that the eight-year epoch during
which the United States ignored customary international law, the Nu-
remberg Code, and the body of World Medical Association prohibi-
tions against the conduct by medical health personnel, does not
permanently diminish the importance of those instruments and their
obligations. If nothing else, the expose of what was inflicted on the
Guantánamo detainees should at least “encourage shame” in the med-
ical-health personnel who participated in activities that were in direct
conflict with their professional, legal, and ethical obligations.308 The
medical-health community should strive to strengthen its resolve
against resorting to those unlawful practices in future conflicts consis-
tent with the World Medical Associations Resolution of May 2009 that
prohibited physicians from participation in torture, which may prove
to be the only form of realistic redress available, albeit one that may
hold some promise of a positive lasting effect.309

The current administration, however, will have to do substantially
more than merely withdraw the legal opinions by the Justice Depart-
ment’s OLC that fostered the legitimacy of this unlawful conduct by
military, CIA, and medical health personnel if it intends to demon-
strate to the international and human-rights community a clear depar-
ture from this unfortunate epoch.310 Steps must be taken to fulfill
Anne-Marie Slaughter’s comments when she confronted the realiza-
tion that our forces had departed from our American sense of justice

306. Earlofhuntingdon, Gitmo Psychologist Larry James Appointed to White House Panel on
“Well-Being” of the American Military Family, March 26, 2011, http://my.firedoglake.com/
earlofhuntingdon/2011/03/26/gitmo-psychologist-larry-james-appointed-to-white-house-
panel-on-the-well-being-of-the-american-military-family/.

307. Id. See also JAMES, supra note 89.
308. Remarks by Professor Connie de la Vega, Professor of Law, University of San Fran-

cisco, on March 26, 2011, during a presentation at USF Law School at the 13th Annual
Trina Grillo Public Interest and Social Justice Law Retreat.

309. World Medical Association Council Resolution of Prohibition of Physician Partici-
pation in Torture, art. 1, WMA 182nd Council Session (May 2009), available at http://
www.wma.net/en/30publications/10policies/30council/cr_8/index.html. This resolution
reaffirmed the Declaration of Tokyo with its guidelines for physicians concerning torture
and other cruel, inhuman, and degrading treatment or punishment in relation to deten-
tion and imprisonment, and which essentially prohibited all forms of participation in such
conduct. See Declaration of Tokyo, supra note 161.

310. Exec. Order 13491, supra note 247.
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by engaging in the unlawful conduct exposed at Abu Ghraib and
other detention facilities.311 She aptly invoked Daniel Webster’s obser-
vation that “justice was the ligament that holds civilized beings and
civilized nations together,” adding a powerful exhortation that “we are
losing that ligament . . . we must find our way back and fight our way
forward to liberty and justice for all.312 The ligament remains available
to be grasped, with the political will only to be found.

311. ANNE-MARIE SLAUGHTER, THE IDEA THAT IS AMERICA: KEEPING FAITH WITH OUR VAL-

UES IN A DANGEROUS WORLD 145 (2007).
312. Id.


