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Articles

The Fight for Birth: The Economic
Competition that Determines Birth
Options in the United States

By JESSICA BROWN*

“[T]he way that birth care is organized and carried out will have a
powerful effect on any human society.”1

Introduction

THE UNITED STATES has the most expensive maternal and infant
care system in the world, yet it also has the highest rate of maternal
and infant mortality of any wealthy country.2 This paradox is a direct
result of the economics of birth care. The piecemeal nature of services
paid for by insurance, the culture of patient acquiescence to obstetric
expertise, and a system that requires litigation to address substandard
care all contribute to an expensive system with poor health out-
comes.3 The homebirth midwifery model, though used in less than

* Jessica Brown received her J.D. from the University of Nevada, Las Vegas, William
S. Boyd School of Law in 2016. The Author would like to thank Sarah Gordon, J.D., Dr.
David Orentlicher, M.D., J.D., Gary Chartier, J.D., Ph.D., and J. Caleb Donaldson, J.D. for
their comments, suggestions, and encouragement.

1. INA MAY GASKIN, BIRTH MATTERS: A MIDWIFE’S MANIFESTA 1 (2011).
2. Ingraham, Our Infant Mortality Rate is a National Embarrassment, WASH. POST (Sept.

29, 2014), https://www.washingtonpost.com/news/wonk/wp/2014/09/29/our-infant-
mortality-rate-is-a-national-embarrassment/?utm_term=.61779b7ee0e4 [https://perma.cc/
YQB3-FRXT]; Ester Bloom, America’s Pregnancy-Care Paradox: Paying Ever More for the Same
Bad Results, ATLANTIC (Nov. 10, 2015), https://www.theatlantic.com/business/archive/
2015/11/americas-pregnancy-care-paradox-paying-ever-more-for-the-same-bad-results/41
5032/ [https://perma.cc/VQM7-4U67]; Elisabeth Rosenthal, American Way of Birth, Costli-
est in the World, N.Y. TIMES (June 30, 2013), http://www.nytimes.com/2013/07/01/health/
american-way-of-birth-costliest-in-the-world.html [https://perma.cc/Q96M-SL5D].

3. Rosenthal, supra note 2; RICHARD W. WERTZ & DOROTHY C. WERTZ, LYING-IN: A
HISTORY OF CHILDBIRTH IN AMERICA 147 (1977).
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one percent of all births, is an alternative to the obstetric model and it
is highly controversial.4 But is it safer?

Evidence from other developed countries suggest that midwife-
assisted childbirth—both in the hospital and at home—is safe and
cost-effective.5 In the United States, however, conditions for childbirth
are determined in a marketplace that includes for-profit hospitals and
clinics. The vastly different approach to childbirth that exists between
these countries poses the question of which policies and regulations
create the best available option—private hospitals and birthing cen-
ters, public hospitals and clinics, or home births?

To address these questions, this Article analyzes the history of the
state regulation of midwifery as well as legal and policy challenges to
these regulations. I begin by discussing the history of midwifery and
the current state of midwifery in the United States. I go on to examine
litigation initiated by midwives against statutory limitations and licens-
ing requirements under theories of substantive due process, the right
to privacy, and conspiracy in restraint of trade. Then, I explore dispa-
rate policy and state regulations—or lack of regulations—for mid-
wives, and how those policies affect consumers. Finally, I offer
recommendations for new state regulations.

Background

“Remember this, for it is as true as true gets: Your body is not a lemon.
You are not a machine. The Creator is not a careless mechanic.
Human female bodies have the same potential to give birth well as
aardvarks, lions, rhinoceri, elephants, moose, and water buffalo.
Even if it has not been your habit throughout your life so far, I
recommend that you learn to think positively about your body.”6

A Brief History of Obstetrics and Midwifery

Before the 1930s, childbirth was not considered a medical event,
and American women gave birth almost exclusively at home.7 From

4. Marian F. MacDorman et al., Home Births in the United States, 1990–2009, in 84
NCHS DATA BRIEF, CENTERS FOR DISEASE CONTROL (Feb. 25, 2015), https://www.cdc.gov/
nchs/products/databriefs/db84.htm [https://perma.cc/D72K-ZSGA]; Is Home Birth Ever a
Safe Choice?, N.Y. TIMES (Feb. 24, 2015), http://www.nytimes.com/roomfordebate/2015/
02/24/is-home-birth-ever-a-safe-choice [https://perma.cc/RC5X-LFNP].

5. Jamie Santa Cruz, Call the Midwife, ATLANTIC (June 12, 2015), http://www.theat
lantic.com/health/archive/2015/06/midwives-are-making-a-comeback/395456/ [https://
perma.cc/DE8E-4FUC].

6. INA MAY GASKIN, INA MAY’S GUIDE TO CHILDBIRTH 141–42 (2003).
7. Irvine Loudon, Maternal Mortality in the Past and Its Relevance to Developing Countries

Today, 72 AM. J. CLINICAL NUTRITION 241S (2000).
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the colonial period to the mid-nineteenth century, midwives provided
pregnancy, labor, and postpartum care using traditional European
practices.8 But as physician-assisted birth gained popularity among af-
fluent European women, their counterparts in the United States in-
creasingly sought physician-assisted birth at home.9 Because of the
increasing popularity of physician-assisted birth, the American Medi-
cal Association (AMA) recognized obstetrics as a specialty practice
area in 1859, and the AMA lobbied legislatures to pass laws that re-
quired licensure for the practice of obstetrics.10 Nonetheless, general
practitioners, not obstetricians, assisted most births (when physicians
were involved at all) prior to the 1930s.11

In 1900, less than five percent of women in the United States gave
birth in hospitals.12 Most maternity hospitals were urban charitable
organizations for poor, homeless, or working class married women
who might not have had homes in which to deliver.13 Not coinciden-
tally, maternal mortality rates were lowest when women gave birth at
home with trained midwives rather than in hospitals.14 Due to inade-
quate hygiene practices in hospitals, doctors routinely infected birth-
ing mothers with diseases to which women would not have normally
been exposed at home.15 For example, mothers who gave birth in
these hospitals frequently died of puerperal fever.16

By the 1930s physicians such as J. Whitridge Williams, Professor
of Obstetrics at Johns Hopkins University, recommended that women
give birth in hospitals.17 He urged mothers to go to hospitals so that
medical students who specialized in obstetrics could increase their un-
derstanding of obstetric science and skills.18 Williams also claimed
that women would receive better care in hospitals.19 By 1935, only five

8. JUDITH PENCE ROOKS, MIDWIFERY AND CHILDBIRTH IN AMERICA 17–26 (1997).
9. Id. at 21.

10. Id.
11. WERTZ & WERTZ, supra note 3, at 147.
12. Adrian E. Feldhusen, The History of Midwifery and Childbirth in America: A Time Line,

MIDWIFERY TODAY (2000), https://midwiferytoday.com/mt-articles/history-midwifery-child
birth-america-time-line/ [https://perma.cc/2CYW-RR6U].

13. Id.
14. Loudon, supra note 7, at 242S.
15. Laura Helmuth, The Disturbing, Shameful History of Childbirth Deaths, SLATE (Sept.

10, 2013 5:15 AM), http://www.slate.com/articles/health_and_science/science_of_longev
ity/2013/09/death_in_childbirth_doctors_increased_maternal_mortality_in_the_20th_
century.html [https://perma.cc/N77G-J62J].

16. Id.
17. WERTZ & WERTZ, supra note 3, at 146–47.
18. Id.
19. Id. at 147.
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percent of women gave birth assisted by midwives, though fifty-four
percent of births to black mothers were assisted by midwives.20

Due to the advent of rudimentary advances in medicine and
other conventions at the time, hospitals became more desirable places
to give birth.21 The use of penicillin and pain-relieving medications
made them safer and more pleasant.22 Additionally, the convention of
the time was to ascribe the deaths of women attended by midwives to
the attending midwives, though obstetricians were not similarly
treated as liable when their patients died.23 By 1953, only three per-
cent of white women, and twenty percent of black women gave birth
assisted by midwives.24 Midwifery and home birth remained common
in the United States only in regions characterized by high degrees of
poverty and low-education, notably the South.25 By the 1960s, doctors
had a virtual monopoly on maternity care.26

Contemporary Care Practices and Critiques of Those Practices

In hospitals, maternity care became more medicalized and stan-
dardized.27 Data from the past ten years indicates that, in the United
States, doctors induce approximately twenty-three percent of labors,28

almost one-third of all labors end in cesarean section, and seventy-one
percent of women receive epidural blocks during childbirth.29 Ninety-
two percent of women give birth in the supine position, or slightly
elevated supine position, for the doctor’s convenience, though medi-
cal studies suggest the best way to give birth is by squatting.30 In fact,

20. George W. Lowis & Peter G. McCaffery, Sociological Factors Affecting the Medicaliza-
tion of Midwifery, in MIDWIFERY AND THE MEDICALIZATION OF CHILDBIRTH: COMPARATIVE PER-

SPECTIVES 5, 24 (Edwin van Teijlingen, George Lowis, Peter McCaffery & Maureen Porter
eds., 2004).

21. Id. at 26.
22. Id.
23. Id. at 23.
24. Id. at 24.
25. Id.
26. Id.
27. Id. at 26.
28. Michelle J.K. Osterman & Joyce A. Martin, Recent Declines in Induction of Labor by

Gestational Age, in 155 NCHS DATA BRIEF, CENTERS FOR DISEASE CONTROL (June 2014),
https://www.cdc.gov/nchs/data/databriefs/db155.pdf [https://perma.cc/V8H6-BVYB].

29. Eugene R. Declercq et al., Listening to Mothers II: Report of the Second National U.S.
Survey of Women’s Childbearing Experiences, J. PERINATAL EDUC. (Fall 2007), https://
www.ncbi.nlm.nih.gov/pmc/articles/PMC2174380/ [https://perma.cc/MAE8-ZUCJ].

30. JK Gupta et al., Position in the Second Stage of Labour for Women Without Epidural
Anaesthesia, COCHRANE COLLABORATION (Jan. 26, 2004), reprinted in COCHRANE DATABASE

SYSTEMATIC REVIEWS (May 16, 2012), http://www.ncbi.nlm.nih.gov/pubmed/22592681
[https://perma.cc/RF2N-KSVR].



\\jciprod01\productn\S\SAN\52-1\SAN101.txt unknown Seq: 5 26-FEB-18 9:49

Issue 1] THE FIGHT FOR BIRTH 5

epidurals combined with pushing in a supine position are associated
with an increased risk of episiotomies, vacuum and forcep-assisted de-
liveries, fetal heart rate abnormalities, second-degree tears, and blood
loss.31

Starting in the late 1960s and early 1970s, feminists and Christian
religious communities became vocal critics of medicalized child-
birth.32 Their critiques occurred in tandem while advocating for a
wider range of birthing options—including midwife assisted births.33

Feminists such as Pamela Klassen encouraged women to reject obstet-
ric births by exercising their “consumer power.”34 In other words, wo-
men should stop paying for piecemeal care in hospitals and pay for
midwifery care instead. Other feminists argued that a movement
based on consumer power relegates poor women who are dispropor-
tionately women of color to hospitals because midwifery care is not
covered by private or public insurance.35 As a result of this movement,
homebirth midwifery still remains an option mostly for white, middle-
class women.36

Today, the midwifery landscape in the United States is a tangle of
competing scientific studies, competing economic interests, litigation,
state licensing, and state regulations. Within that tangle are women
and babies. The following section details the state of midwifery today,
and explores ways in which individual states can move toward a more
woman- and infant-centered approach rather than an “industry”
approach.

The United States and the Rest of the World

In the United States, childbirth is an industry, but in most coun-
tries around the world childbirth is a part of an overall healthcare
system. In the United States, obstetricians—who are trained sur-
geons—provide most prenatal care; they do so in a piecemeal, or a la
carte, fashion in which each visit to the doctor is treated as a discrete
encounter and billed to insurance companies as such.37 Additionally,
obstetricians attend the vast majority of births.38 Because the United

31. Id.
32. CHRISTA CRAVEN, PUSHING FOR MIDWIVES: HOMEBIRTH MOTHERS AND THE REPRO-

DUCTIVE RIGHTS MOVEMENT 3 (2010).
33. Id.
34. Id.
35. Id.
36. Id.
37. Rosenthal, supra note 2.
38. Id.
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States has an a la carte maternity care system in which trained sur-
geons care for low risk women, fully one-fifth of all health care ex-
penditures in the United States are spent on maternity.39 Prenatal,
childbirth, and newborn care make up a $111 billion dollar industry.40

However, the United States has the highest maternal mortality
rate among industrialized countries.41 The United States ranks sixti-
eth in the world overall in maternal mortality deaths, which is below
all other developed nations.42 Our maternal mortality rate is triple
that of the United Kingdom, and eight times that of the world’s
leader, Iceland.43 In most other developed countries, every woman
has access to free or low-cost prenatal care.44 In the United States,
however, a significant portion of women cannot afford prenatal care
that would keep them and their babies healthy.45 Amnesty Interna-
tional reports:

[w]omen, above all women on low incomes, can face considerable
obstacles in obtaining maternal health care, particularly in rural
and inner-city areas [in the United States]. Doctors may be unwill-
ing or unable to provide maternal health care because of the high
costs and low fees involved[,] or because of cumbersome reim-
bursement procedures via Medicaid.46

By contrast, seventy-percent of European women give birth as-
sisted by midwives in hospital settings.47 For low-risk pregnancies, mid-
wives are the only caregivers European women see throughout

39. Steffie Goodman, Piercing the Veil: The Marginalization of Midwives in the United
States, 65 SOC. SCI. & MED. 610, 618 (2007), http://collegeofmidwives.org/wordpress/wp-
content/uploads/2011/09/e-1-Marginalizing_NurseMfry_May07.pdf [https://perma.cc/
QL6Q-YAPE].

40. American Association of Birth Center, Preliminary Comments on Health Care
Competition during the Federal Trade Commission Workshop on Examining Health Care
(Mar. 20–21, 2014), https://www.ftc.gov/system/files/documents/public_comments/
2014/03/00069-89017.pdf [hereinafter FTC] [https://perma.cc/MD35-9SJN]; Rosenthal,
supra note 2; Mariko Oi, How Much Do Women Around the World Pay to Give Birth?, BBC NEWS

(Feb. 13, 2015), http://www.bbc.com/news/business-31052665 [https://perma.cc/C68G-
U3JE].

41. Anna Almendrala, The U.S. Is The Only Developed Nation With A Rising Maternal Mor-
tality Rate, HUFFINGTON POST (May 19, 2014, 8:12 AM), http://www.huffingtonpost.com/
2014/05/19/us-maternal-mortality-rate_n_5340648.html [https://perma.cc/FN37-JGXW].

42. Id.
43. Id.
44. Id.
45. Id.
46. Deadly Delivery: The Maternal Health Care Crisis in the USA, AMNESTY INT’L 5 (2010),

http://www.amnestyusa.org/sites/default/files/pdfs/deadlydelivery.pdf [https://perma.
cc/USP2-XSXQ].

47. Sarah Anne Stover, Born by the Woman, Caught by the Midwife: The Case for Legalizing
Direct-Entry Midwifery in All Fifty States, 21 HEALTH MATRIX 307, 332 (2011).
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pregnancy, labor, and birth.48 All European countries have lower in-
fant and maternal mortality rates than the United States.49

In the United Kingdom, the National Health Service is state run
and not-for-profit.50 Women pay nothing for medical care and doctors
are paid on a scale set by the state.51 Doctors and midwives routinely
collaborate in hospital settings and in the provision of home-birth
care because economic competition is not a factor.52 In fact, midwives
lead care in the U.K. at more than half of all births.53 “Every mother
deserves a midwife, and some need an obstetrician, too,” is a common
refrain there.54

Unlike the recommendation by the American College of Obste-
tricians and Gynecologists (ACOG) for women to give birth in hospi-
tals attended by obstetricians, guidelines issued in 2014 by the U.K.’s
National Institute for Health and Care Excellence (NICE) recom-
mend that women with low-risk pregnancies stay at home to give birth
or give birth in midwife-led hospital units.55 According to the NICE
report, “evidence now shows midwife-led units to be safer than hospi-
tal[s] for women having a straightforward (low risk) pregnancy,” and
“[r]esearch also shows that a home birth is generally safer than hospi-
tal[s] for pregnant women at low risk of complications who have given
birth before.”56

Like the U.K., the Netherlands has a medical structure that incor-
porates midwives in the interest of economic efficiency—and also be-
cause Dutch women prefer home births. The Netherlands regulates
access to specialty obstetric care through primary and secondary refer-

48. Id.
49. Id.
50. About Us, NHS CHOICES, https://www.nhs.uk/NHSEngland/thenhs/about/

Pages/overview.aspx (last visited Jan. 5, 2017) [https://perma.cc/582N-VV7Y].
51. Pay Scales for 2016–2017, BRITISH MED. ASS’N, https://www.bma.org.uk/advice/

employment/pay (last visited May 3, 2016) [https://perma.cc/Y7BM-E5G5].
52. Rachel Zimmerman, Why A U.S. Obstetrician Says Some Women May Be Better Off Hav-

ing Baby In U.K., WBUR, (June 5, 2015), http://commonhealth.wbur.org/2015/06/why-a-
u-s-obstetrician-says-some-women-may-be-better-off-having-baby-in-u-k [https://perma.cc/
5SAN-SV92].

53. Cruz, supra note 5.
54. Id.
55. NICE Confirms Midwife-Led Care During Labour Is Safest For Women With Straightfor-

ward Pregnancies, NAT’L INST. FOR HEALTH & CARE EXCELLENCE (Dec. 3, 2014), https://
www.nice.org.uk/news/press-and-media/midwife-care-during-labour-safest-women-straight
forward-pregnancies [https://perma.cc/9F6R-NSPF].

56. Id.
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ral systems.57 Women with low-risk pregnancies rarely move from pri-
mary midwifery care to secondary obstetric care during pregnancy
because midwifery care is sufficient for uncomplicated pregnancies,
and because Dutch women prefer midwifery care.58

Like the U.K., the Netherlands has low maternal and fetal mortal-
ity rates, though forty percent of Dutch women give birth without ob-
stetric assistance.59 One-third of Dutch women give birth at home,
and an additional ten percent give birth in hospitals with midwives.60

Yet their neonatal and maternal outcomes are some of the best in the
world.61 The Netherlands has a 0.002% neonatal mortality rate, and a
0.007% maternal mortality rate.62

In the United States, nearly all women give birth in hospitals, yet
our birthing outcomes are abysmal relative to Europe’s. Four million
babies are born each year in the U.S.,63 and 98.64% of those births
take place in hospitals.64 Although out-of-hospital births, both
planned and unplanned, made up only 1.36% of all births in the U.S
in 2012,65 the neonatal and maternal mortality rates in the U.S. for
that year were double those of the Netherlands—0.004%, and
0.014%, respectively.66

The ACOG argues that women are fundamentally different in the
United States compared to the Netherlands, or the U.K.67 It cites high
levels of obesity, late maternal age, and lack of consistent prenatal
care as reasons American women should continue to give birth in hos-
pitals with obstetricians in attendance.68 However, Neel Shah, profes-
sor of obstetrics at Harvard Medical School, argues in the New England

57. Therese A. Wiegers et al., Maternity Care in The Netherlands: The Changing Home
Birth Rate, 25 BIRTH 190 (Sept. 1998).

58. Id.
59. Is There No Place Like Home?, ECONOMIST (Mar. 31, 2011), http://www.economist.

com/node/18483775 [https://perma.cc/7TBS-TD8C].
60. Id.
61. Mortality Rate, Neonatal (Per 1,000 Live Births), WORLD BANK, http://data.world

bank.org/indicator/SH.DYN.NMRT [https://perma.cc/JLD5-URML].
62. Id.
63. Rosenthal,supra note 2.
64. Marian F. MacDorman et al., Trends in Out-of-Hospital Births in the United States,

1990–2012, in 144 NCHS DATA BRIEF, CENTERS FOR DISEASE CONTROL (Mar. 2014), https://
www.cdc.gov/nchs/data/databriefs/db144.pdf [https://perma.cc/E4MG-X8QB].

65. Id.
66. Id.
67. American Congress of Obstetricians and Gynecologists, ACOG Statement on Home

Births, (Jul. 20, 2010), http://www.medscape.com/viewarticle/725383 [https://perma.cc/
LJ9S-AFKM].

68. Id.
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Journal of Medicine that the evidence from the United Kingdom regard-
ing midwifery care is compelling.69

Obstetricians, who are trained to use scalpels and are surrounded
by operating rooms, are much more likely than midwives to pick up
those scalpels and use them.70 For women giving birth, the many in-
terventions that have become commonplace during childbirth are un-
pleasant and may lead to complications, including hospital-acquired
infections.71 For babies, the interventions rarely appear to be
helpful.72

Shah’s conclusion parallels and supports arguments midwives
have made for years: over-medicalization harms women and babies.
Indeed, the World Health Organization recommends that a country’s
caesarean section rate stay below fifteen percent of all births because a
rate higher than fifteen percent is not associated with better maternal
or neonatal mortality rates.73

What forces drive the United States to maintain a health care in-
dustry that is more expensive yet has poorer outcomes than those evi-
dent throughout Europe? In contrast to Europe, whose system focuses
more on the patients’ physical and financial health, the U.S. main-
tains a system that is largely driven by the hospital industry.

Cesarean Section Rates in the United States

The United States healthcare system features much more fre-
quent recourse to cesarean sections than other nations. According to
the Centers for Disease Control, the U.S. has a 32.2% cesarean section

69. Neil Shah, A NICE Delivery—The Cross-Atlantic Divide over Treatment Intensity in Child-
birth, NEW. ENG. J. MED. (June 4, 2015), http://www.nejm.org/doi/full/10.1056/
NEJMp1501461 [https://perma.cc/82DN-P4VU].

70. Id. (citation omitted).
71. Id.
72. Id.
73. World Health Org., WHO Statement on Caesarean Section Rates, http://

apps.who.int/iris/bitstream/10665/161442/1/WHO_RHR_15.02_eng.pdf?ua=1 (last vis-
ited Sept. 4, 2017) [https://perma.cc/5SK2-3EYE]. WHO stated that “[b]ased on the
WHO systematic review, increases in caesarean section rates up to 10–15% at the popula-
tion level are associated with decreases in maternal, neonatal[,] and infant mortality.
Above this level, increasing the rate of caesarean section is no longer associated with re-
duced mortality. However, the association between higher rates of caesarean section and
lower mortality weakened or even disappeared in studies that controlled for socioeco-
nomic factors. Since it is likely that socioeconomic factors can explain most of the associa-
tion between increased caesarean section rates and lower mortality in this review, WHO
conducted another study to further analyse this aspect.” Id. at 3 (citation omitted).
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rate,74 and researchers estimate that half of American C-sections are
performed unnecessarily.75 In fact, a woman’s chance of having a
cesarean section may increase depending on the hospital in which she
chooses to give birth rather than the nature of her labor.76 Consumer
Reports investigated 1,300 hospitals in the United States and found that
“C-section rates for low-risk deliveries [among U.S. hospitals] vary dra-
matically,” even in the same communities and among similar institu-
tions, and that in most hospitals the rates are above national targets.77

The U.S. is home to 216 hospitals with C-section rates above 33.3% for
low-risk pregnancies.78

The over-use of C-sections results in poor health outcomes for
mothers. The risks involved in these surgeries are significant. Unnec-
essary C-sections may cause 20,000 complications a year, including
sepsis and hemorrhage.79 Shah argues the reason for the high num-
ber of C-sections in the country is the result of inductions for the con-
venience of hospital staff.80 Of course, C-sections are generally more
lucrative for hospitals and doctors than vaginal births.81 In a report
released by the National Bureau of Economic Research, researchers
concluded that “[o]bstetricians perform more cesarean sections when
there are financial incentives to do so.”82 Interestingly, the researchers
also found, based on data from hospitals in California and Texas, that
doctors themselves are ten percent less likely to get C-sections, sug-
gesting that obstetricians may treat physicians differently than other
patients, or physicians who are patients are more willing to refuse un-
necessary procedures.83

74. Hedwige Saint Louis, Cesarean Delivery, MEDSCAPE (Aug. 16, 2017), https://
emedicine.medscape.com/article/263424-overview [https://perma.cc/38M8-L5Z3].

75. Tara Haelle, Your Biggest C-Section Risk May be Your Hospital, CONSUMER REPORTS

(May 16, 2017), http://www.consumerreports.org/doctors-hospitals/your-biggest-c-section
-risk-may-be-your-hospital/ [https://perma.cc/7DL9-R22M].

76. Id.
77. Id.
78. Id.
79. Id.
80. Id.
81. Shankar Vedantam, Money May be Motivating Doctors to do More C-Sections, NPR

(Aug. 30, 2013, 3:06 AM), http://www.npr.org/sections/health-shots/2013/08/30/
216479305/money-may-be-motivating-doctors-to-do-more-c-sections [https://perma.cc/
9VEG-43W6].

82. Id.
83. Id.
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Midwifery Today

Several kinds of midwives practice in the United States today. Di-
rect-Entry Midwives (DEM’s) and Traditional Midwives attend
homebirths but eschew licensing.84 No standards for training or edu-
cation exist for DEMs and Traditional Midwives.85 Three other types
of midwives are all credentialed—Certified Midwives (CMs), Certified
Nurse Midwives (CNMS), and Certified Professional Midwives
(CPMs).86 Qualifying as a CNM or CM requires a graduate degree in
nursing or at least a master’s degree in a field of science or
medicine.87

Midwives who wish to be licensed as CNMs or CMs must acquire
clinical experience and sit for certification examinations.88 All fifty
states plus the District of Columbia recognize CNM licenses.89 New
Jersey, New York, Rhode Island, Delaware and Missouri also recognize
CM licenses.90 Ninety-seven percent of CMs and CNMs practice in hos-
pitals.91 CPMs, on the other hand, do not need to have college de-
grees, and they primarily assist with home births.92 For certification,
the North American Registry of Midwives requires a Portfolio Evalua-
tion Process, or completion of a program approved by the Midwifery
Education Accreditation Council, or completion of a state licensure
program.93 Twenty-eight states regulate CPMs.94

Concerns About Home Birth In the United States

A small percentage of American women have turned to home
birth as an alternative to the over medicalization of hospital birth, but
the safety of home births in the United States is not clear. Amy
Tuteur, an obstetrician, argues that home birth in the U.S. is more
dangerous than hospital birth because, unlike in Europe, home birth

84. Why AMCB Certification?, AM. MIDWIFERY CERTIFICATION BOARD, http://www.amcb
midwife.org/amcb-certification/why-amcb-certification- [hereinafter Why AMCB Certifica-
tion?] [https://perma.cc/X6KZ-KH2F].

85. Id.
86. Id.
87. Id. For purposes of this article, we will refer to all midwives who are medically

trained at the graduate level as Nurse Midwives.
88. Id.
89. Id.
90. Id.
91. Id.
92. Id.
93. Id.
94. Id.
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midwives in the U.S. are not adequately trained, and take more risks
than midwives in other countries.95

CPMs are often educated through correspondence courses and
apprenticeships; therefore, Tuteur claims, CPMs are not properly
trained to prevent, diagnose and manage complications—the one
thing trained attendants are supposed to do.96 Additionally, Tueter
writes, CPMs take unnecessary risks by attending complicated births
such as breech births or births involving twins.97 In contrast, when
women in Canada and the Netherlands face these kinds of complica-
tions they are required to go to the hospital.98 Tuteur also points to
statistics gathered in Oregon, one of the first states to track home-
birth midwifery.99 In Oregon in 2012, fetal demise occurred in sixty-
two births.100 Fifty-eight of these cases occurred in hospitals (out of
39,990 hospital births); four fetal demise cases happened at home
(out of 2,021 home births).101

Tutuer notes that while the fetal death rate in Oregon home
births is seven times that of the death rate for hospital births, the num-
bers are so small on home births that no statistical significance to
them can be assigned.102 Oregon’s health department prefaces the
statistics with information about pre-natal care. According to the
health department, “[w]omen who planned out-of-hospital births
compared to women who planned in-hospital births were more likely
to have no prenatal care (2.8% vs. 0.4%) or inadequate prenatal care
(9.8% vs. 4.8%), and less likely to begin prenatal care in the first tri-
mester (63.6% vs. 76.6%).”103 These numbers may be the result of one
or several factors including poverty and lack of maternal education.
Without further research, the reasons for poor home birth outcomes
in Oregon will continue to be unclear.

95. Amy Tuteur, Why is American Home Birth So Dangerous?, N.Y. TIMES (April 30,
2016), http://www.nytimes.com/2016/05/01/opinion/sunday/why-is-american-home-
birth-so-dangerous.html [https://perma.cc/P65F-28LT].

96. Id.
97. Id.
98. Id.
99. Id.

100. Or. Pub. Health Div., Oregon Birth Outcomes, by Planned Birth Place and Attendant,
Pursuant to: HB 2380 (2011), OR. PUB. HEALTH AUTHORITY 2 (Aug. 30, 2013), https://pub
lic.health.oregon.gov/BirthDeathCertificates/VitalStatistics/birth/Documents/Planned
BirthPlaceandAttendant.pdf [https://perma.cc/8FB2-PR96].

101. Id.
102. Tuteur, supra note 95.
103. Or. Pub. Health Div., supra note 100, at 2.
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Birth Centers as an Alternative to Market Imbalances

Why, then, is the current maternity care marketplace in the
United States so seemingly inefficient, allocating significant share of
resources to hospital births despite evidence of better outcomes
(lower mortality rates) from home births in Europe? One midwife an-
swered this question by noting the economic interests of the maternity
industry:

I almost feel like there is another hand that is pushing for the high-
cost of obstetrics . . . . That is not good for mothers, babies, or
midwives. But it is good for physicians and hospitals and drug
companies.

What midwives do is . . . not billable. [Midwives] would rather not
use IVs, fetal monitors, and medications. What the hospital looks at
is ‘What is this going to get us in billables?’104 [the economic inter-
ests are obvious and mischievous; but the question is, what is it
about the legal framework that steers women into hospitals?]

Steffie Goodman also makes the argument that economic inter-
ests lead to limited options for women to have midwife-facilitated
childbirth.105 She writes, “the health care needs of the woman and the
financial needs of the midwife are secondary to the economic needs
of the physician or institution.”106 She cites a case in which doctors at
a university hospital retaliated against midwives for an auditor’s
whistleblowing.107 The auditors discovered fraud by obstetricians who
were billing Medicaid for births attended by midwives.108 The FBI and
the state brought a suit that resulted in a $5.1 million settlement paid
by the hospital.109 Just a few months later, physicians at the hospital
determined that the population the hospital served was too high-risk,
and thus inappropriate for midwifery care.110 Yet, the state’s demo-
graphic data showed no change in risk characteristics.111 Despite re-
peated requests for information from the hospital for evidence
regarding its actions, the hospital provided no evidence.112

Obstetricians possess considerable political and social power.
ACOG has a Political Action Committee that lobbies Congress, as well

104. Goodman, supra note 39, at 617.
105. Id.
106. Id. at 616.
107. Id.
108. Id.
109. Id.
110. Id.
111. Id.
112. Id.
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as having state PACs that lobby every state legislature.113 For this rea-
son, health care in the United States “does not conform to traditional
economic theories in the same way as non-health-related markets be-
cause of issues relating to information, authority, power, wealth, and
control.”114 Health consumers are not necessarily well-informed. As a
result, health care providers can, and have, distorted healthcare policy
to benefit doctors rather than consumers.115

In addition to political power, obstetricians maintain considera-
ble social power as well. Often labor and delivery nurses find that they
cannot serve as advocates on behalf of patients who want to prevent or
delay unnecessary cesarean sections when doctors intend to perform
them.116 Medical anthropologist Brigitte Jordan observes: “The power
of authoritative knowledge is not that it is correct but that it
counts.”117 Sociologist Paul Starr also argues that professionals be-
come powerful when social and cultural factors require patients to
surrender to professionals’ judgment.118 Compounding the power dif-
ferential is the fact that health care consumers are usually dependent,
vulnerable, and inadequately informed.119

Thus, power differentials within the maternity care sector perpet-
uate market conditions that, according to the statistics on maternal
and infant outcomes, prioritize the economic needs of doctors over
the health of mothers and babies. This problem can be resolved
through better commercial regulation that allows mothers and mid-

113. We Elect People Not Parties, OB-GYN PAC, https://www.obgynpac.org/ [https://
perma.cc/8FB2-PR96]; State Legislative Activities, AM. CONGRESS OBSTETRICIAN & GYNECOLO-

GIST, http://www.acog.org/About-ACOG/ACOG-Departments/State-Legislative-Activities
[https://perma.cc/6M4T-AUM8].

114. Goodman, supra note 39, at 612.
115. See id.
116. Christine H. Morton, Preventing Cesarean Delivery: What is the Nurses Role?, SCI. &

SENSIBILITY, https://www.scienceandsensibility.org/p/bl/et/blogid=2&blogaid=542
[https://perma.cc/R9CV-BUUV] (“I believe when nurses speak about cesareans they are
not only focused on unplanned, intrapartum cesareans but also scheduled cesareans or
scheduled inductions, which can result in a cesarean. It was clear from the interviews that
nurses felt less invested in the decision-making process when women came in for sched-
uled cesareans or planned inductions. Nurses also spoke of how women are set up for
failure during pregnancy—by way of unfavorable media messages, lack of unbiased child-
birth education, and lack of risk reduction information from prenatal care providers.”).

117. Brigitte Jordan, Authoritative Knowledge and Its Construction, in CHILDBIRTH AND AU-

THORITATIVE KNOWLEDGE: CROSS-CULTURAL PERSPECTIVES 55, 58 (Robbie E. Davis-Floyd &
Carolyn F. Sargent eds., 1997).

118. H. Jack Geiger, An Overdose of Power and Money, N.Y. TIMES (Jan. 9, 1983), http://
www.nytimes.com/books/98/12/06/specials/starr-medicine.html [https://perma.cc/
56YF-RGLC].

119. Goodman, supra note 39, at 612.
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wives to use facilities other than hospitals or homes. In a 2014 report
prepared for the Federal Trade Commission, the American Associa-
tion of Birth Centers (AABC) alleged that because hospitals and ob-
stetricians are legally secured they have a significant advantage over
midwives in the U.S. marketplace.120

The AABC proposed that a more efficient and otherwise better
care alternative would be to expand the market share occupied by
birth centers. A birth center is a facility that is not in a hospital. In a
birth center, midwives provide prenatal, postpartum, well-woman, and
newborn care.121 Some centers feature managing obstetricians to
whom midwives refer patients who need surgical or advanced medical
care. Midwives own other birth centers, and patients who need physi-
cians’ services are transported to hospitals from these centers as
needed. The AABC argued that birth centers have been limited in
their penetration of the maternity care marketplace due to the follow-
ing factors:

(1) Regulatory schemes present significant “barriers to entry or
otherwise restrict the ability of birth centers and midwives to com-
pete in the maternity services market;”

(2) Hospitals and physical groups are organized and perhaps con-
certed in their efforts to oppose birthing centers;

(3) Independent Practice Associations (IPA’s), Health Mainte-
nance Organizations (HMO’s) and the Accountable Care Organi-
zation (ACO), excluded birth centers and midwives from
participating in their managed care provider panels.122

Additionally, hospitals are often in direct competition with birth-
ing centers, and are, therefore, unwilling to enter into transfer or
transport agreements with birthing centers even when those agree-
ments would “improve patient care by providing for more seamless
transfers.”123

There is a clear demand by mothers for birth centers as alterna-
tives to hospitals. According to a New Mothers Speak Out Survey,
thirty-nine percent of respondents indicated that they would consider
giving birth in a birthing center, and a whopping twenty-five percent
stated they would “definitely” want to use a freestanding birth
center.124 However, the regulations noted above deter women from

120. FTC, supra note 40, at 8.
121. Id. at 2.
122. Id. at 8–9.
123. Id. at 12.
124. Eugene R. Declercq et al., Pregnancy and Birth, LISTENING TO MOTHERS III SURVEY

(Childbirth Connection, New York, N.Y.), May 2013, http://transform.childbirthconnec
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taking advantage of the birth-center option in many regional markets.
Without such regulations, midwives practicing in birthing centers
could meet these women’s needs by offering low-cost alternatives to
physician-assisted birth—alternatives which, the data show, yield bet-
ter outcomes than physician assisted births.125 On this basis, some re-
searchers contend that current public health policies produce
inequitable access to health care for women giving birth in the United
States126 by reducing access to low-cost, effective birthing care in favor
of more costly, less effective care.127

Rights, Litigation, and Prosecution
“One of the downfalls of our excessively comfortable society is the
idea that pain is a bad thing to be avoided at all costs . . . A self-
possessed woman in childbirth can be a powerful teacher for all
(including herself) on the temporality, humility, and connected-
ness of life. What if the medical establishment that purports to be
saving women from the specter of pain and danger is instead eject-
ing them from the seat of their power?”128

The Right to Have a Midwife-Assisted Birth

The United States Supreme Court has not ruled on whether a
woman has a fundamental right to have a midwife or homebirth, and
whether a woman has the right to control her birth at all varies among
the states. Griswold v. Connecticut129 and Roe v. Wade130 established a
woman’s right to privacy with regards to controlling reproduction, but
it is not clear whether the right to privacy extends to a woman’s
choices regarding birth. Several courts have held a mother cannot re-
fuse medical treatment when her fetus is in distress during birth. In
Maryland in 1996, a pregnant woman challenged a statute that barred
Direct Entry Midwives from practicing. She argued that the right to a
midwife assisted birth was a fundamental right.131 The court, citing
Roe v. Wade, held that the fundamental right to privacy does not in-
clude the right to determine how one gives birth.132 Thus, the statute

tion.org/wp-content/uploads/2013/06/LTM-III_Pregnancy-and-Birth.pdf [https://
perma.cc/8M8W-4UJ7].

125. Goodman, supra note 39.
126. Id.
127. Id.
128. Ani DiFranco, Foreward to Ina May Gaskin, BIRTH MATTERS: A MIDWIFE’S

MANIFESTA x-xi (2011).
129. 381 U.S. 479 (1965).
130. 410 U.S. 113 (1973).
131. Hunter v. Maryland, 676 A.2d 968, 975 (Md. Ct. Spec. App. 1996).
132. Id.
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received rational basis review.133 Because the health and welfare of the
mother and infant were a legitimate state interest, a ban on DEMs did
not violate privacy rights.134

Similarly, a Florida judge ordered a woman to undergo a
cesarean section after she labored for two days at home unsuccessfully
in 1999.135 The woman went into the hospital seeking fluids, but fled
the hospital when doctors deemed a cesarean section necessary.136

The court held that the “scope of Ms. Pemberton’s personal constitu-
tional rights in this situation . . . did not outweigh the interests of the
State of Florida in preserving the life of the unborn child.”137

On the other hand, an appellate court in the District of Columbia
held that a mother who was dying of cancer had the right to decide
for herself whether to have a cesarean section. The lower court
granted permission to her doctors to perform a cesarean on the dying
woman. However, the child died shortly after the operation, as did the
mother.138 An appeals court later reversed the lower court’s decision,
stating that the woman had a right to decide for herself whether to
have the operation, and that the state was not entitled to demand that
she undergo a cesarean.139

The Right to Be a Midwife

A separate issue is whether midwives themselves have the right to
practice. Home birth midwives and Nurse Midwives who practice in
hospitals have brought suits in two distinct contexts. First, home birth
midwives and prospective parents have challenged statutes barring
home births. These unsuccessful suits alleged that the statutes in ques-
tion violated the midwives’ fundamental rights to privacy and due pro-
cess. The second context includes suits by midwives under antitrust
theories. A Sixth Circuit court reversed summary judgment on a claim
brought by nurse midwives who alleged that obstetricians conspired to
exclude them from practicing in local hospitals.140 Thus, while home
birth midwifery may not be a constitutionally protected fundamental

133. Id. at 975–76.
134. Id. at 976.
135. Pemberton v. Tallahassee Mem’l Reg’l Med. Ctr., Inc., 66 F. Supp. 2d 1247, 1249

(N.D. Fla. 1999).
136. Id.
137. Id. at 1251.
138. In re A.C., 573 A.2d 1235, 1238 (D.C. App. 1990).
139. Id. at 1252.
140. Nurse Midwifery Assocs. v. Hibbett, 918 F.2d 605, 607 (6th Cir. 1990), opinion

modified on reh’g, 927 F.2d 904 (6th Cir. 1991).
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right, nurse midwives have at least been successful when alleging a
conspiracy to exclude midwifery in hospitals.

Midwifery-Assisted Birth as a Fundamental Right

In the Second and Third Circuits, midwives and prospective par-
ents brought suits challenging state statutes that prevented midwives
from providing home birth services. Both Circuits held that no funda-
mental right to a home birth existed under due process or right to
privacy arguments. Therefore, they held, that the ability to select a
health provider of choice to assist with birth was not a fundamental
right and states can regulate homebirth accordingly.141

In Lange-Kessler v. Dep’t of Educ. of the State of N.Y, Direct Entry
Midwives challenged a New Jersey law prohibiting DEMs from practic-
ing home births.142 The midwives alleged that the law unconstitution-
ally deprived them of their property interest in practicing their
profession, a right protected by due process enumerated in the Fifth
and Fourteenth amendments.143 But, under current law, a state needs
only a rational basis to restrict he right to practice a profession.144 The
Second Circuit found that the New Jersey legislature had an identified
interest in “protecting the health and welfare of mothers and infants,
and thus, New Jersey’s regulation of midwives did not violate the
DEMs’ due process rights.145

The court in Lange-Kessler also held that the legislation at issue
did not violate the DEMs’ right to privacy.146 In making this decision
the court relied on Connecticut v. Menillo.147 In Menillo, the Connecti-
cut Supreme Court upheld a state statute that required abortions to
be performed by physicians because decisions regarding a pregnant
mother’s healthcare provider do not fall within the right to privacy
guaranteed in the Constitution.148 The court wrote: “In the abortion
context, the Supreme Court has not interpreted the right to privacy so
broadly that it encompasses the right to choose a particular healthcare
provider.”149

141. See generally 109 F.3d 137, 139 (2d Cir. 1997), and 66 F.3d 639, 640 (3d Cir. 1995),
for a discussion on why no fundamental right to a homebirth exists.

142. 109 F.3d 137, 139 (2d Cir. 1997).
143. Id. at 140–42.
144. Id.
145. Id. at 140.
146. Id. at 141–42.
147. Id. (relying on Connecticut v. Menillo, 423 U.S. 9 (1975)).
148. Id.
149. Id. at 141.
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Similarly, in Sammon v. New Jersey Board of Medical Examiners, DEMs
brought a suit challenging their right to practice under a theory of
substantive due process.150 The Third Circuit held that New York’s law
barring DEMs from practicing home birth midwifery was rationally re-
lated to the state’s interest in protecting mothers and infants.151 Thus,
no fundamental right to a midwife assisted birth existed.152

Antitrust Actions against Obstetricians Brought by Midwives

The Sixth Circuit, in Nurse Midwifery Associates v. Hibbett, offers an
illuminating glimpse into the economic competition between obstetri-
cians and midwives.153 In 1990, the Sixth Circuit reversed a grant of
summary judgment in favor of defendant obstetricians and insurers
entered by a lower court.154 Two nurse midwives brought an antitrust
action against practicing obstetricians in three Nashville hospitals and
a physician-controlled insurance company applying the Intracorpo-
rate Conspiracy Doctrine.155 The claim alleged that obstetricians and
insurers conspired to exclude midwives from hospitals.156 A lower
court granted summary judgment on multiple antitrust claims, and
the Sixth Circuit reversed in part and remanded.157

The lower court maintained that “[t]he crux of the complaint is
that the defendant physicians, in order to protect their lucrative ob-
stetrics practices in Nashville, Tennessee, sought to prevent the nurse
midwives from competing with them.”158 The nurse midwives had ap-
plied for practicing privileges in three Nashville hospitals, including
Vanderbilt University Hospital, and after initial positive responses
from the hospital, obstetricians voted to bar the midwives.159 Prior to
making this decision the obstetricians failed to inquire into the prac-
tice of the midwives. The obstetricians did not appear to be interested
in the manner in which the nurse-midwives practiced during inter-
views with the midwives nor when the doctors reviewed the midwives’
applications for hospital admitting privileges.160 The plaintiffs in the

150. 66 F.3d 639, 640 (3d Cir. 1995).
151. Id. at 645–46.
152. Id. at 645.
153. 918 F.2d 605, 607–08 (6th Cir. 1990), opinion modified on reh’g, 927 F.2d 904 (6th

Cir. 1991).
154. Id. at 617.
155. Id. at 607–08.
156. Id.
157. Id. at 617.
158. Id. at 607–08.
159. Id. at 608.
160. Id. at 608–09.
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case were given an opportunity to discuss their protocol with an ad
hoc admitting committee at one of the hospitals; however, the doctors
were again not interested in hearing about the midwives’ protocols
and only expressed concern with the financial relationship between
the midwives and the doctor who supported their bids.161

Obstetricians responded to the midwives’ petitions for hospital
privileges by threatening to adopt new policies that precluded stan-
dard midwifery practices and burdened laboring women.162 After the
obstetricians barred the midwives from practicing in one of the three
hospitals, the doctors refused to produce a copy of the committee’s
report.163 One of the defendant obstetricians told the midwives that, if
they were to reapply, the obstetrics department would adopt new poli-
cies “regarding mandatory enemas, perineal shaving, electronic fetal
monitoring, intravenous fluids and ambulation, and would close the
birthing room.”164 The plaintiff midwives also produced a record of a
meeting between three obstetricians who discussed the ways in which
they could prevent the nurse midwives from practicing.165

Additionally, the insurer for the obstetricians dropped medical
malpractice coverage for the physician, Martin, who was willing to
work with the midwives.166 Hibbett, one of the doctors opposed to
allowing the nurse midwives hospital privileges, told an obstetric
nurse, “we’re going to get Dr. Martin’s insurance,” and “we would set
nurse midwifery back twenty years.”167 The underwriting committee
for obstetricians did in fact decide to drop coverage for Martin’s mal-
practice insurance without even reviewing the protocols that would
have been followed when working with the midwives.168

In coming to their decision, the Sixth Circuit applied the Intra-
corporate Conspiracy Doctrine from Section 1 of the Sherman Act.169

The Doctrine states that officers or employees of a corporation are
shielded from alleged conspiracy with agents or employees of the
same corporation.170 However, the court found that the obstetricians
were not agents of the hospitals when they recommended against med-

161. Id. at 609.
162. Id.
163. Id.
164. Id.
165. Id. at 610.
166. Id. at 616.
167. Id. at 610.
168. Id.
169. Id. at 614.
170. Id.
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ical privileges for the midwives.171 The court explained that doctors
who practice in hospitals are more than agents of a hospital for anti-
trust purposes, “because the relationships between a medical staff and
a hospital . . . are different than the relationships between a corpora-
tion and its agents.”172 Consequently, the court reversed summary
judgment against the obstetrician defendants and remanded for fur-
ther proceedings.173

Over twenty-five years after this ruling, nurse midwifery is offered
as a course of study in the University of Vanderbilt School of Nursing,
and students complete their practice at the University Hospital.174 U.S.
News and World Report ranks the program the number one nurse mid-
wifery curriculum in the country.175 But the incorporation of nurse
midwives into maternity wards is the exception, not the rule, in the
United States. In 2014, midwives attended only eight percent of all
hospital births due to more heavy regulation and influence by the
ACOG lobby.176

Prosecutions of Midwives in Cases of Fetal Demise

Thirty-eight states have laws that criminalize the negligent or in-
tentional murder of a fetus.177 Twenty-three of those states have fetal
homicide laws that apply to the earliest stages of pregnancy, including
“fertilization.”178 The number of midwives prosecuted for fetal demise
is not immediately clear. In 2002, the last year in which statistics were
available for nationwide prosecutions, about fifty midwives have been
sentenced to prison for practicing medicine without a license or for
fetal demise.179 Within the last ten years, high profile prosecutions of

171. Id. at 614–15.
172. Id. at 612.
173. Id. at 617.
174. Nurse-Midwifery, VAND. U.: SCHOOL NURSING, http://www.nursing.vanderbilt.edu/

msn/nmw.html (last visited May 10, 2016) [https://perma.cc/Z86Q-2Z6D].
175. Id.
176. CNM/CM-attended Birth Statistics, AM. C. NURSE MIDWIVES, http://www.mid

wife.org/CNM/CM-attended-Birth-Statistics (last visited May 10, 2016) [https://perma.cc/
4SDS-KT4D].

177. Fetal Homicide State Laws, NAT’L CONF. ST. LEGISLATURES, http://www.ncsl.org/re
search/health/fetal-homicide-state-laws.aspx (last visited May 10, 2016) [https://perma.
cc/J6NP-PJEV].

178. Id.
179. Martha Mendoza, Midwives Give Birth to Lawsuits, Criminal Charges, L.A. TIMES

(Nov. 24, 2002), http://articles.latimes.com/2002/nov/24/news/admn-midwives24
[https://perma.cc/88YX-YE3R].
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midwives have taken place in Maryland180 and Indiana.181 The reasons
for this are explored in further detail below.

Regulation

“It’s right for people to think, ‘Is this the way we should spend our health-
care dollars?’”182 How states regulate or do not regulate Certified Pro-
fessional Midwives and Direct Entry Midwives varies wildly. Twenty-
four states do not regulate CPMs and DEMs at all, while twenty-six
states regulate CPMs to varying degrees.183 Of the states that do not
regulate home birth midwifery, seven prohibit the practice through
statute.184 Of the states that regulate CPMs, three require malpractice
insurance, and five require physician supervision.185

Indiana

Indiana heavily regulates CPMs and DEMs, requiring both mal-
practice insurance and physician oversight.186 Prior to July 1, 2015,
midwives who practiced homebirths in Indiana could have been crimi-
nally prosecuted.187 In 2013, the Indiana legislature passed a statute
that regulated CPMs and DEMs by requiring them to, among other

180. Libby Copeland, When a Home Birth Ends in Tragedy, Can the Midwife Go to Jail?,
SLATE, http://www.slate.com/articles/double_x/doublex/2011/05/when_a_home_birth_
ends_in_tragedy_can_the_midwife_go_to_jail.html (last visited May 10, 2016) [https://
perma.cc/P5KU-4724].

181. Adam Liptak, Prosecution of Midwife Casts Light on Home Births, N.Y. TIMES (April 3,
2006), http://www.nytimes.com/2006/04/03/us/03midwife.html?_r=1 [https://perma.cc
/97V8-S8BH].

182. Emily Rappleye, On the record: 50 best healthcare quotes of 2015, BECKER’S HOSP. REV.
(Dec. 3, 2015), https://www.beckershospitalreview.com/hospital-management-administra
tion/on-the-record-50-best-healthcare-quotes-of-2015.html [https://perma.cc/2DR8-MH
A7] (quoting Gregg Meyer, Chief Clinical Officer at Partners HealthCare in Boston).

183. Legal Recognition of CPMs, NACPM, http://nacpm.org/about-cpms/who-are-
cpms/legal-recognition-of-cpms/ (last visited May 10, 2016) [https://perma.cc/EY6U-TQ
DW].

184. D.C. CODE § 7-751.01(6) (2013) (excluding DEMs from its definition of “other
health professional”); 415 ILL. COMP. STAT. 60/3 (2013) (prohibits Direct Entry Midwifery
through its practice of medicine act); IOWA CODE §§ 147.2, 148.1 (2013); KY. REV. STAT.
ANN. § 311.560 (West 2013); MD. CODE ANN., HEALTH OCC. § 14-301 (West 2013); N.C.
GEN. STAT. §§ 90-178.1 to -.7 (2013) (prohibiting Direct Entry Midwifery through its Mid-
wifery statute and only allowing CNMs); 49 PA. CONS. STAT. § 16.11 (2013) (prohibiting
Direct Entry Midwifery through its practice of medicine act); S.D. CODIFIED LAWS § 36-4-8
(2013) (prohibiting the practice of medicine, or any branches thereof without a license).

185. 16 DEL. ADMIN. CODE § 4106(4.3) (2014); IND. CODE § 25-23.4-5 (2014); N.J. AD-

MIN. CODE § 13:35-2A.6 (2014); N.Y. EDUC. LAW § 6958 (McKinney 2014); TENN. CODE ANN.
§ 63-29-115(a) (2014).

186. IND. CODE § 25-23.4-3-1 (2015).
187. Liptak, supra note 181; IND. CODE § 25-23.4-1.
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things, maintain “sufficient” liability insurance; to obtain an associate
degree in midwifery at a minimum; and to be overseen by practicing
obstetricians.188 Critics of the statute claim that the requirements are
too onerous for CPMs and DEMs to meet. For example, the statute
requires physicians to review all patient encounters between DEMs
and patients, but few physicians are actually willing to oversee these
practices.189 This is because physicians’ malpractice insurance may not
permit them to collaborate with CPMs and DEMs.190 Although the
statute protects physicians when CPM and DEM treated women are
transferred to the physicians because of distress, the statute does not
shield physicians from all liability.191 This requirement for “sufficient”
liability insurance will likely drive CPMs and DEMs out of legal home
birth midwifery practice.

Colorado

Like Indiana, Colorado now has an extensive licensing and regu-
lation program for CPMs.192 However, Colorado’s regulatory scheme
appears to reflect a compromise between CPMs and obstetricians. Col-
orado’s Direct-Entry Midwives Practice Act—a bit of a misnomer be-
cause it regulates CPMs who have some organized training—contains
several important components also found in Indiana’s regulatory
scheme.193 However, Colorado’s legislation does not require that
CPMs obtain physician oversight, and it does not require CPMs to ob-
tain liability insurance until the state is able to find affordable liability
insurance for them.194

Colorado’s Act does require that CPMs register and obtain state
licenses.195 This requirement allows the state to monitor CPMs, re-
ceive complaints lodged against individual CPMs, and revoke licenses
granted to midwives who do not meet certain standards.196 In its lob-
bying “toolkit,” the ACOG recommends that physicians formally op-

188. IND. CODE § 25-23.4-3-1 (2015).
189. Ellie Price, New Law Allows Non-Nurse Midwives to Practice in Indiana, THESTATE

HOUSEFILE.COM (June 18, 2013), http://thestatehousefile.com/new-law-allows-non-nurse-
midwives-to-practice-in-indiana/11904/ [https://perma.cc/8SGW-UWGN].

190. Id.
191. Id.
192. COLO. CODE REGS. § 12-37 (2017).
193. Id.
194. Id.
195. Id.
196. Id.
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pose statutes similar to Colorado’s that license CPMs.197 But the
ACOG also recognizes licensing and regulating CPMs as an ongoing
“trend.”198 In response, the ACOG encourages informed consumer
consent and greater oversight of CPM practice.199

Colorado’s Act also requires CPMs to obtain informed, written
consent from clients, and it lays out requirements for disclosure.200

Required disclosures are to cover: the extent of a CPM’s medical train-
ing, and what the CPM can and cannot do with regard to medical
interventions; a description of the risks of birth at home and condi-
tions that may arise during delivery; whether or not the CPM has lia-
bility insurance for midwifery; a warning that, if an obstetrician
becomes necessary for a birth, the doctor will be held only to a stan-
dard of gross negligence or willful and wanton misconduct; and the
creation of a plan that provides for transporting a woman from a
home setting to a hospital if a medical emergency arises.201

The state also requires CPMs to follow regulations set out by the
Colorado Department of Regulatory Agencies.202 These regulations
consist of standards for antepartum, intrapartum, postpartum, and
newborn care; and requirements related to record keeping, emer-
gency plans, vaginal births after cesarean sections (VBAC), and the
administration of intravenous fluids.203 The regulations also require a
midwife to refer a mother to a “qualified health care provider” if the
pregnant woman suffers from gestational diabetes, hyperemesis after
the twenty-fourth week of gestation, high blood pressure, preeclamp-
sia, seizures, vaginal bleeding, sexually transmitted infections, fevers,
anemia, polyhydramnios or loigohydramnios, decreased fetal move-
ments, inability to hear fetal heart tones, ruptured membranes with
Group B Streptoccocci infection, premature labor, active herpes infec-
tion, intrauterine growth retardation, or a suspected pelvic abnormal-
ity.204 This list comes directly from the ACOG’s recommendations for
midwives’ referrals to physicians.205 Significantly, these regulations
also closely mirror the training that the North American Registry of

197. State Legislative and Advocacy Toolkit), NATIONAL ASSOCIATION OF CERTIFIED PROFES-

SIONAL MIDWIVES, http://nacpm.org/state-legislative-and-advocacy-toolkit/ (last visited May
10, 2016) [hereinafter Legislative Toolkit] [https://perma.cc/9A5J-H93V].

198. Id.
199. Id.
200. COLO. CODE REGS. § 12-37 (2017).
201. Id.
202. Id.
203. Id.
204. Id.
205. Legislative Toolkit, supra note 197.
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Midwives requires for CPM certification.206 In other words, Colorado
requires and the ACOG recommends that CPMs meet a level of care
that CPMs have already set for themselves.

Nevada

Colorado incorporated some of the ACOG’s recommendations
into the routine practices of CPMs. But is this compromise in the best
interest of women as consumers? Several other states choose to forgo
statutes and regulations that govern midwifery in favor of a laissez
faire philosophy. Nevada is such a state. Nevada does not regulate
CPMs or DEMs, and the number of practicing DEMs in Nevada is un-
known.207 According to “Citizens for Midwifery,” a midwifery advocacy
group, CPMs and DEMs in Nevada practice openly, and they “are gen-
erally treated respectfully by government and medical agencies and
personnel.”208 All DEMs in Nevada have homebirth practices.209 On
the other hand, Nevada does regulate nurse-midwives who practice in
hospitals, and state laws require nurse-midwives to practice in hospi-
tals under the direction of doctors.210

Nevada has no statutes that address homebirth or lay midwifery,
and no case governs lay midwifery practices.211 The decision to prose-
cute midwives who attend home births that end in fetal demise is at
the prosecutors’ discretion.212 In 1999, the Las Vegas District Attorney
filed charges of felony child abuse and neglect—a charge that carried
a potential punishment of two to twenty years in prison—against a
nurse midwife who attended the home birth of an infant who aspi-
rated meconium.213 The baby did not die, but suffered from hy-
pothermia, respiratory problems and pneumonia.214 Three months
after the District Attorney filed initial charges, the DA dropped the

206. Core Competencies, MIDWIVES ALLIANCE N. AM. (Dec. 2014), https://mana.org/re
sources/core-competencies [https://perma.cc/G2SY-JMP2].

207. State by State, MIDWIVES ALLIANCE N. AM., https://mana.org/about-midwives/state-
by-state#Nevada (last visited May 10, 2016) [hereinafter State by State] [https://perma.cc/
7ZLG-54MT].

208. Common Questions, NEV. ST. CHAPTER CERTIFIED PROF. MIDWIVES (2017), https://
www.nevadacpm.org [hereinafter Common Questions] [https://perma.cc/FU3G-G9MD].

209. Id.
210. Midwife arrested on neglect charges, LAS VEGAS SUN (March 28, 1999, 9:28 AM), https:

//lasvegassun.com/news/1999/mar/28/midwife-arrested-on-neglect-charges/ [https://
perma.cc/74D5-E5A2].

211. Common Questions, supra note 208.
212. LAS VEGAS SUN, supra note 210.
213. Id.
214. Id.
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charge because doctors explained that the midwife’s interventions for
the infant were “good enough so long-term health problems were
avoided.”215

In a letter defending home birth midwifery in Nevada, midwife
Corinne Platt wrote to The Las Vegas Sun to explain the difference in
philosophy between midwives and advocates of medical models of
birth:

[T]he practice of midwifery has nothing to do with the practice of
medicine. Pregnancy is not a medical condition, and birth is not a
medical event . . . Obstetricians and neonatalogists should be he-
roes. They have dedicated their lives to learning how to save
mothers and babies through heroic measures in those rare times
when nature fails.

Midwives are trained to enhance and protect nature; doctors are
trained to find and then fix dysfunction and disease. Ideally, mid-
wives and doctors would work together, as they do in all of the
countries where birth is the safest . . . Lawyers have done more to
make birth unsafe and unsatisfying than any other single issue. Re-
gardless of where or with whom mothers chose to birth their ba-
bies, they should get referrals and references, get to know their
practitioner, and choose one who will honor the body, mind and
spirit.216

Platt argues that the midwifery practice should not be held to—
or litigated under—the same standards as the practice of medicine
because homebirth midwifery is not the practice of medicine.217 But
this is disingenuous. While midwives do not practice medicine in the
form of vaginal exams and other “interventions” during childbirth,
midwives do practice some form of medicine, even if a rudimentary
one. They do so when they give pre-natal exams and tests, and when
they take emergency action during or after the birth process by giving
injections, engaging in manual interventions, and administering
oxygen.218

Furthermore, the notion of “not practicing medicine” raises a
new question: are pregnant women fully informed consumers of mid-
wifery services and aware of the limitations on those services in a state

215. Bill Gang & Art Nadler, Charges dropped against midwife, LAS VEGAS SUN (June 10,
1999, 11:25 AM), https://lasvegassun.com/news/1999/jun/10/charges-dropped-against-
midwife/ [https://perma.cc/3REE-LERV].

216. Corinne Flatt, Letter: Midwives work well with doctors when lawyers stay out, LAS VEGAS

SUN (June 17, 1999, 9:48 AM), https://lasvegassun.com/news/1999/jun/17/letter-mid
wives-work-well-with-doctors-when-lawyer/ [https://perma.cc/VZ34-US2X].

217. Id.
218. State by State, supra note 207 (stating which states allow non-nurse midwives to ad-

minister medicines, conduct exams and administer oxygen).
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like Nevada that does not require disclosure? And do women know
which questions to ask lay midwives regarding their level of training;
their philosophy regarding transporting when women or fetuses are in
distress; or their willingness to administer certain drugs? No empirical
data exists regarding how well informed women are when they solicit
midwives. Homebirth midwifery in Nevada is a self-regulating indus-
try, and it is up to the consumer to beware. Yet it is unclear if consum-
ers are sufficiently informed to ask the appropriate questions with
regard to home birth.

Recommendations

“We were told that a decision was made that no more midwives will be
added to the medical staff because the midwives were getting too busy and that
‘There are people who don’t want this to turn into a midwifery hospital.’”219

Midwifery care, when practiced properly, is more cost-effective
and safer for low-risk pregnancies than obstetric and hospital care.
Additionally, many mothers prefer midwifery care over obstetric based
care. Yet in the U.S., state laws and regulatory schemes frequently pre-
vent midwives from practicing, both in and out of hospitals. This is
because doctors possess considerable political and market powers, ex-
erting influence over state legislatures and local patient populations.
As a result of this competition doctors tend to use their political and
market power to reduce the prevalence of midwives, and this dynamic
produces poorer outcomes for a large number of mothers and infants.

The challenge then for health care policy makers and health care
providers is to transform maternity care from an industry beset by com-
peting economic interests, in which providers are motivated primarily
by a desire to maximize their economic interests, to a maternity system
in which lowering maternal and fetal mortality rates are the primary
goals, and in which greater individual choice and lower overall costs
are secondary.

Such radical change is unlikely to be forged in U.S. Courts under
due process or right to privacy theories that challenge state regula-
tions. It is also less likely to result from antitrust suits against hospitals
and doctors, or filings with the FTC to break up local provider mo-
nopolies. The fastest way to affect such a change would be through
comprehensive legislation and regulation that would normalize birth
without intervention, and would result in induction and C-sections be-
coming medical last resorts.

219. Goodman, supra note 39, at 616.
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States should create the conditions that decrease incentives obste-
tricians have for over-medicalizing births, and increase incentives for
midwives and obstetricians to collaborate. First, states should closely
regulate insurance reimbursement rates so that doctors are not reim-
bursed in a piecemeal or a la cart way. Insurance providers should
reimburse doctors for labor rather than discrete services, similar to
the way doctors in the U.K. are reimbursed. By paying doctors for la-
bor rather than discrete services, we discourage the over-use of C-sec-
tions among other interventions that are highly remunerated. In
addition, states should incentivize cooperation between doctors and
home birth midwives by requiring insurance companies to reimburse
doctors who cooperate with midwives in both hospital and home birth
settings.

Next, states should regulate midwives in a way similar to Colo-
rado’s regulatory scheme for home birth midwifery. For example, Col-
orado requires home birth midwives to have malpractice insurance,
but the state also works to find affordable insurance for them. This
kind of cooperation between the state and the midwifery profession
will help establish midwifery practices in states that currently do not
have a market for hospital or home birth practices.

On the other hand, Colorado licenses midwives according to the
standards of national midwifery organizations, and those standards
may not be sufficient. In order to gain certification as a home birth
midwife in Colorado, a midwife must be trained to the satisfaction of
the American Midwifery Certification Board.220 But there is some well-
founded concern that the level of training preparing CNMs to assist
with homebirths is insufficient. States can look to Europe for guidance
on the appropriate level of training a midwife should have for attend-
ing homebirths, as well as the standards under which a woman should
be referred to a hospital for birth. Additionally, states should regulate
when CNMs must refer women to hospitals or obtain a woman’s writ-
ten consent. This is consistent with European best practices, in accor-
dance with which twins and breech fetuses are delivered in hospitals
exclusively.

Additionally, States should require midwives who lack credentials
to distribute consent forms that explain that they lack formal training.
Colorado’s requirement that midwives present disclosures that inform
women of their credentials and make clear what a midwife trained in a
particular way can and cannot do medically help to inform women as

220. Why AMCB Certification?, supra note 84.
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consumers. By requiring all birth attendants to inform women of their
credentials, states like Nevada do not necessarily need to criminalize
DEMs or traditional midwives who do not have credentials. Therefore,
the consent form should also outline the midwives’ philosophy on
transport if the mother or fetus is distressed, along with other emer-
gency considerations. By requiring these sorts of disclosures, states
could provide women with a full range of birthing and midwifery op-
tions while also informing women of the risks and benefits associated
with home birth.

Conclusion

Americans spend $111 billion on maternity care, more than any
other country in the world, though we rank sixtieth in the world for
successfully preventing maternal mortality deaths. Evidence exists that
shows American over-medicalization of birth harms women and ba-
bies. Yet it is precisely because maternity care is highly lucrative that
makes appropriate changes to the industry slow and difficult. Powerful
interests have no incentive to change. Therefore, states should take
affirmative steps to incorporate midwifery care into an overall birthing
system. States should begin to regulate insurance reimbursement rates
so that doctors are not reimbursed in a piecemeal or a la cart way, but
for their efforts to prevent unnecessary procedures. States can look to
Europe for midwifery care standards and attitudes toward birth. Re-
placing incentives to over-medicalize birth with incentives to provide
holistic care is the start to improving outcomes for everyone.
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