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Double Due Process: How Police Unions
and Law Enforcement “Bills of Rights”
Enable Police Violence and Prevent
Accountability

By NICK PLACE*

LAW ENFORCEMENT BILLS OF RIGHTS, or LEOBORs, create
“double due process” by taking the sacred constitutional rights of peo-
ple suspected of criminal wrongdoing and transplanting those rights
onto the internal disciplinary process. LEOBORs are either codified at
the state level or woven into contracts and collective bargaining agree-
ments. Police unions are staunch advocates for these measures,
whether lobbying and exerting explicit political power to enact a state
statute or weave their protections into local contracts1—contracts
often negotiated beyond the prying eyes of the public that the police
serve.2

I. Law Enforcement Officer Bills of Rights Defined:
Double Due Process

Police officers, like other public employees, possess due process
rights derived from a property interest in their continued employ-
ment.3 Before deprivation of employment (the property interest that
triggers due process protections), a public employee is entitled to no-
tification of reasons for impending or possible dismissal and a hearing
before he or she is dismissed.4 As a constitutional right applicable to

* Nick Place is a graduate of the George Washington University Law School, class of
2017. He is a Gideon’s Promise fellow at the Orleans Public Defender in New Orleans,
Louisiana.

1. Kevin M. Keenan & Samuel Walker, An Impediment to Police Accountability? An Anal-
ysis of Statutory Law Enforcement Officers’ Bills of Rights, 14 B.U. PUB. INT. L.J. 185, 196 (2005).

2. John Swaine & George Joseph, Hackers Post Private Files of America’s Biggest Police
Union, GUARDIAN (Jan. 28, 2016, 8:43 PM), http://www.theguardian.com/uk-news/2016/
jan/28/fraternal-order-of-police-hacked-fbi-investigation-data-servers [https://perma.cc/
DZH5-8QDV].

3. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 539 (1985).
4. See id. at 542.
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public employees, police officers enjoy these same rights. Similarly, if
a police officer is under criminal investigation or charged with a
crime, he or she would enjoy the same constitutional protections as
any other citizen. The law has been appreciative of unique strains the
job of policing might place on cops’ rights. For instance, management
cannot coerce police to self-incriminate if questioned about the per-
formance of their duties.5

But law enforcement officers also have a singular power in Ameri-
can society: the power to use violence to coerce citizens, including the
threat and actual exercise of lethal force.6 Every day there is the po-
tential for police to come into great personal danger, to be faced with
difficult situations implicating their safety and the safety of others.
Their need to have the ability to responsibly use coercive force is real
and legitimate. But it cannot come with the assumption that any force
is legitimate because a police officer used it.

Given this awesome power, it makes sense for society to demand
forceful regulation over how it is used. The Supreme Court recog-
nized in National Treasury Employees Union v. Von Raab that law enforce-
ment officers could be held to narrow constitutional protections when
there was a public interest in regulating their conduct.7 Though Von
Raab dealt with the reasonableness of a search—drug testing customs
agents without a warrant or individualized suspicion—the Court rea-
soned that there is a strong public interest in ensuring the integrity
and accountability of law enforcement, as well as the good discretion
of agents of the state empowered to use deadly force.8 When society
grants police the power to use force against civilians to coerce desired
behavior, and even to kill, it has an unquestionably strong interest in
regulating the use of that power.

LEOBORs in statutes and collective bargaining agreements are
written for one purpose and “sold” publicly for another. They are writ-
ten, in statute and contract, mostly as seemingly reasonable stipula-
tions any group of employees might have for their bosses, especially in
a field with as much potential for “customer dissatisfaction” as polic-
ing.9 LEOBORS are pushed by police unions and their representatives

5. Garrity v. New Jersey, 385 U.S. 493, 497 (1967).
6. Keenan & Walker, supra note 1, at 192.
7. See 489 U.S. 656, 670 (1989) (finding that drug testing of United States Customs

Service agents was a search under the Fourth Amendment, but that such a search was
reasonable without a warrant or individualized suspicion given the agents’ unique duties
and responsibilities related to drug interdiction and ability to use deadly force).

8. See id. at 670–71.
9. See Keenan & Walker, supra note 1, at 198.
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as necessary to ensure police have at least the same rights as criminals.
Without LEOBORs, these arguments go, the law offers more protec-
tions to potential murderers and thieves than cops.10 But when police
make mistakes or abuse their power, the actual effects of LEOBORs
reveal a third, more dangerous purpose: putting even the most vile,
destructive actions of law enforcement officers beyond serious ac-
countability. The juxtaposition between the advertisement, the prod-
uct, and the side effects leaves no doubt that LEOBORs were made
for, and have been very effective at, thwarting accountability for police
misconduct.

LEOBOR protections can be primarily statutory, generally on the
state level (as in Maryland),11 negotiated by police unions into collec-
tive bargaining agreements on the local level (as in Cleveland),12 or
mandated at the state statutory level subject to supersedence by police
unions that may have more leverage over local politics as they ham-
mer out their collective bargaining agreements (as with Illinois and
Chicago).13

A preliminary note on the effects of police misconduct: though
the racist nature of the American criminal justice system is far beyond
the scope of this paper, any analysis of policing in America must in-
clude race. Almost every coercive action taken by police dispropor-
tionately affects minorities, especially black men. In 2014, ProPublica
found black males were twenty-one times more likely to be shot dead
by police than white males.14 The Washington Post found that forty
percent of unarmed people shot dead by police were black, despite

10. Due Process Rights for Law Enforcement Officers, FRATERNAL ORD. POLICE, https://www
.fop.net/CmsPage.aspx?id=97 [https://perma.cc/W7F5-YDQU] (last visited May 8, 2016)
(arguing for the enactment of a national LEOBOR because “the patently unfair disparity
in rights afforded criminal suspects but not police officers [is a] compelling reason[ ] to enact
this legislation”).

11. MD. CODE ANN., PUB. SAFETY § 3-101 (West 2017).
12. Collective Bargaining Agreement Between the City of Cleveland and Cleveland

Police Patrolmen’s Association Non-Civilian Personnel (June 8, 2011), available at http://
www.city.cleveland.oh.us/sites/default/files/forms_publications/2010-2013%20Cleveland
%20Police%20Patrolmen’s%20Association%20(CPPA%20Non%20Civilian%20Personnel)
.pdf?id=320 [https://perma.cc/KMM7-6YZQ] [hereinafter Cleveland Collective Bargain-
ing Agreement].

13. 50 ILL. COMP. STAT. 725/6 (2016).
14. Ryan Gabrielson et al., Deadly Force, in Black and White, PROPUBLICA (Oct. 10, 2014,

11:07 AM), https://www.propublica.org/article/deadly-force-in-black-and-white [https://
perma.cc/5C7K-W3WZ] (finding black males killed by police at a rate of 31.17 per million,
and white males killed at a rate of 1.47 per million for a period between 2010-2012); see also
Study Finds Some Racial Differences in Perceptions of Police Behavior During Contact with the Public,
BUREAU JUST. STAT. (Sept. 24, 2013), http://www.bjs.gov/content/pub/press/pbtss11
rpa11pr.cfm [https://perma.cc/44GS-7Z6Y].
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comprising only six percent of the American population.15 The Post’s
data—which was compiled by the newspaper itself because no federal
agency keeps track of police killings—found the majority of those
killed by police had some kind of weapon in their possession when
police took their lives, but that black and Hispanic men dispropor-
tionately made up the dead who had exhibited “less threatening be-
havior.”16 In 2014, Department of Justice statistics showed black
drivers were thirty-one percent more likely than white drivers to be
pulled over for traffic violations, and were more likely to be searched
than whites.17 As of 2010, black men were six times more likely to be
incarcerated than white men.18 Police are the most visceral instru-
ments of a criminal justice system that disproportionately kills, seizes,
searches, and cages minorities. Legal instruments that prevent hold-
ing police accountable for their conduct and the organizations that
peddle them must be analyzed with these facts in mind.

II. Three Police Departments, Three Killings

While LEOBORs exist in many state and countless locally negoti-
ated collective bargaining agreements, this paper’s analysis of these
provisions will focus on three police departments: Baltimore, Chicago,
and Cleveland. All three cities have had shocking police killings that
resulted in protests and discussion of police accountability, or more
accurately, the lack thereof.

A. Baltimore: Freddie Gray

On the morning of April 14, 2015, Freddie Gray saw police of-
ficers in his neighborhood and allegedly ran away from them.19 Police

15. Kimberly Kindy et al., A Year of Reckoning: Police Fatally Shoot Nearly 1,000, WASH.
POST (Dec. 26, 2015), http://www.washingtonpost.com/sf/investigative/2015/12/26/a-
year-of-reckoning-police-fatally-shoot-nearly-1000/ [https://perma.cc/XU5S-BVFC].

16. Id.
17. Christopher Ingraham, You Really Can Get Pulled Over for Driving While Black, Federal

Statistics Show, WASH. POST (Sept. 9, 2014), https://www.washingtonpost.com/news/wonk/
wp/2014/09/09/you-really-can-get-pulled-over-for-driving-while-black-federal-statistics-
show/ [https://perma.cc/S7MK-RWZA].

18. Bruce Drake, Incarceration Gap Widens Between Whites and Blacks, PEW RES. CTR.
(Sept. 6, 2013), http://www.pewresearch.org/fact-tank/2013/09/06/incarceration-gap-be-
tween-whites-and-blacks-widens/ [https://perma.cc/2BCG-N5AK].

19. Sarah Almukhtar et al., Police Board Clears Driver in Freddie Gray Case; No Officers
Have Been Convicted, N.Y. TIMES, http://www.nytimes.com/interactive/2015/04/30/us/
what-happened-freddie-gray-arrested-by-baltimore-police-department-map-timeline.html?_
r=0 [https://perma.cc/V3JP-3TWE] (last updated Nov. 7, 2017) [hereinafter Timeline of
Freddie Gray] (showing the timeline of Freddie Gray’s arrest and charges filed).
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officers chased him down, and then illegally arrested him based on a
knife he was carrying that was legal in Maryland.20 He was handcuffed
and shackled at his feet, and thrown into a police van without any-
thing fastening him to a seat.21 The van made several subsequent
stops, likely as part of a “rough ride”22 designed to send a suspect
flying around in the back of a vehicle to cause physical harm.23 During
this ride, Gray began to cry out for medical help, but none was given,
and when he arrived at the police station, his spine was mostly
severed.24

B. Chicago: Laquan McDonald

Black seventeen-year-old Laquan McDonald was shot sixteen
times by Jason Van Dyke of the Chicago Police Department on a Chi-
cago street in October 2014.25 Initially, Van Dyke told investigators
McDonald was wildly swinging a knife and pointing it at Van Dyke.26

Dashcam video available to investigators and the city exposed this as a
lie: McDonald was walking in the middle of the street away from of-
ficers, no knife drawn.27 Authorities did nothing about this discrep-
ancy for an entire year, until a journalist sued the city of Chicago for
the release of the dashcam video.28 Van Dyke was charged with mur-
der only after a judge ordered the video be released to the public.29

20. Id.
21. Id.
22. See Manny Fernandez, Freddie Gray’s Injury and the Police ‘Rough Ride’, N.Y. TIMES

(Apr. 30, 2015), http://www.nytimes.com/2015/05/01/us/freddie-grays-injury-and-the-
police-rough-ride.html [https://perma.cc/F4BZ-WQYA].

23. See Timeline of Freddie Gray, supra note 19.
24. See Sheryl Gay Stolberg & Ron Nixon, Freddie Gray in Baltimore: Another City, Another

Death in the Public Eye, N.Y. TIMES (Apr. 21, 2015), http://www.nytimes.com/2015/04/22/
us/another-mans-death-another-round-of-questions-for-the-police-in-baltimore.html
[https://perma.cc/6W3G-QC8T].

25. Associated Press, Laquan McDonald Swung Knife Aggressively, Claim Newly Released
Chicago Police Reports, GUARDIAN (Dec. 5, 2015, 12:53 AM), http://www.theguardian.com/
us-news/2015/dec/05/laquan-mcdonald-swung-knife-aggressively-claim-newly-released-chi-
cago-police-reports [https://perma.cc/JJK2-U2QN].

26. Id.
27. Jamiles Lartey, Laquan McDonald Video Reveals False Police Account – But Still Leaves

Gaps, GUARDIAN (Nov. 25, 2015, 2:01 PM), http://www.theguardian.com/us-news/2015/
nov/25/laquan-mcdonald-video-chicago-police-shooting-questions-remain [https://perma
.cc/D3PZ-KF7G].

28. Brandon Smith, I Got the Laquan McDonald Video Released, But Chicago is Still Cover-
ing Up His Death, DAILY BEAST (Dec. 1, 2015, 1:00 AM), http://www.thedailybeast.com/
articles/2015/12/01/i-got-the-laquan-mcdonald-video-released-but-chicago-is-still-cover-
ing-up-his-death.html [http://perma.cc/4279-YY2H].

29. See Lartey, supra note 27.
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However long it took Cook County to bring charges against Van
Dyke, Chicago Fraternal Order of Police (“FOP”) spokesman Pat
Camden had all the answers for the Chicago Tribune the very next
day.30 Camden told the paper with certitude that McDonald had a
“100-yard stare” and stabbed a car’s tire before approaching police
and lunging at them.31

C. Cleveland: Tamir Rice

On November 22, 2014, Cleveland officer Timothy Loehmann
and his partner responded to a 911 dispatch about a man with a gun
walking around a public park.32 The person who called in to 911 said
the person might be a child with a toy, but that information was not
relayed to Loehmann.33 Loehmann’s partner drove their cruiser into
the middle of the park, towards twelve-year-old black boy Tamir
Rice.34 Loehmann started shooting at Rice before the vehicle came to
a stop.35

In the video of the shooting, the police cruiser drives through the
middle of the park before stopping right next to Rice, and then the
boy immediately collapses.36 It is highly unlikely the police could have
possibly given Rice any commands from their moving vehicle or that
Rice could have possibly had time to obey them before being gunned
down.37

III. Unions

Like other public employees, police have legitimate interests in
organizing and collectively bargaining for fair pay and good working
conditions. But these are not the interests that compelled modern po-
lice to unionize. Instead, the rise of police unions reveals their funda-

30. See Quinn Ford, Cops: Boy, 17, Fatally Shot by Officer After Refusing to Drop Knife, CHI.
TRIB. (Oct. 21, 2014, 4:13 PM), http://www.chicagotribune.com/news/local/breaking/
chi-chicago-shootings-violence-20141021-story.html [https://perma.cc/E2ZK-UBW4].

31. Id.
32. Teddy Cahill, Wesley Lowery & Niraj Chokshi, Calls for Calm After Grand Jury De-

clines to Indict Officers in Death of Tamir Rice, WASH. POST (Dec. 29 2015), https://www.wash-
ingtonpost.com/news/post-nation/wp/2015/12/28/tamir-rice-grand-jury-announcement-
expected-monday/ [https://perma.cc/M9MM-69FR].

33. Id.
34. Id.
35. See TomoNews US, Tamir Rice Shooting Video: Footage Shows Cleveland Cops Shoot Boy

2 Seconds After Arriving, YOUTUBE (Nov. 26, 2014), https://www.youtube.com/watch?v=
mSCftESyKyU [https://perma.cc/3H7H-J9RV] [hereinafter Tamir Rice Shooting Video].

36. Id.
37. See id.
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mental aims: protection of police power over the individual. After a
failed attempt at unionization in the early 20th century, police unions
achieved liftoff in the 1960s as a direct response to the civil rights
movement and the landmark criminal procedure decisions of the
Warren Court.38 In that decade, police actions sparked uprisings in
American cities, which were met with additional police violence in re-
sponse.39 Activists saw police brutality and racism and questioned the
legitimacy of their authority.40 The Warren Court endeavored to place
legal limits on what police could do to citizens—restrictions on how
police could search, seize, and interrogate individuals, and exert
power over people.41 Police officers’ needs as laborers were not
enough to bring about functioning unions. Only when the legitimacy
and authority of the police were questioned by a disobedient popu-
lace, and their power over that populace was restricted by the Su-
preme Court could police effectively unionize. This refusal to have
their authority questioned by civilians or to surrender power over to
the public informs the construction of LEOBORs today.

Like many labor unions, police unions are politically active.42

They lobby for favorable legislation at the state and federal level (like
LEOBORs) and vocally support candidates sympathetic to their aims.
At a time when the political power of American organized labor is at a
low point, police unions remain strong due to support from conserva-
tive politicians otherwise openly hostile to organized labor.43 Unions
can have real effects on national politics. They sabotaged the nomina-
tion of Debo Adegbile to the position of Assistant Attorney General
for the Department of Justice’s (“DOJ”) Civil Rights Division because
Adegbile had once assisted the NAACP with its appeal of a convicted
cop killer’s death sentence.44

38. See Keenan & Walker, supra note 1, at 196.
39. See David Alan Sklansky, Police and Democracy, 103 MICH. L. REV. 1699, 1771 (2005).
40. Keenan & Walker, supra note 1, at 196.
41. See Sklansky, supra note 39, at 1737–38.
42. See Samuel Walker, Institutionalizing Police Accountability Reforms: The Problem of Mak-

ing Police Reforms Endure, 32 ST. LOUIS U. PUB. L. REV. 57, 72 (2012).
43. See Gilbert Rivera, Article, Armed Not Militarized: Achieving Real Police Militarization,

20 BERKELEY J. CRIM. L. 227, 236–38 (2015).
44. See id. at 238–39 (2015); see also Letter from Chuck Canterbury, Nat’l President,

Fraternal Order of Police, to Barack Obama, President of the United States (Jan. 6, 2014),
http://www.fop.net/publications/archives/letters/2014_0106.pdf [https://perma.cc/
2C35-GCNC] [hereinafter Letter from Chuck Canterbury].
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A. Unions’ Relationship with Civilians Is Toxic

Police unions have not abandoned the sentiment that propelled
their rise in the ‘60s. Far from it: the modern words and actions of
police unions betray utter contempt for anyone who questions the le-
gitimacy of their authority over citizens or seeks to take away their
power to coerce individuals. Police unions demand the public offer
adoration for, and complete and utter obedience to their members—
anything else reeks of criminality.

In the early 2000s, the city of Cincinnati, community groups, and
the police department negotiated a “Collaborative Agreement” to re-
form the city’s policing and improve its relations with the populace.45

During the process, lawyers for the Cincinnati FOP complained that
even if the police complied with the terms of the agreement, the citi-
zens of Cincinnati may not conform with police wishes and might
even be disrespectful towards police46—as if police could not be ex-
pected to hold themselves to professional standards if not shown the
proper level of adoration from the public.

As early as 1953, scholars began observing and writing about a
collective authoritarianism among police officers.47 These scholars
saw police socially coagulating as an “other” apart from the society
they were to serve and protect: civilians could not understand them or
the strain of their jobs.48 Violence was legitimate, and the public is
always a potential enemy.49

That strain of authoritarianism and “us vs. them” thinking contin-
ues today. When asked about the necessity of Cleveland police killing
twelve-year-old Tamir Rice, the former president of the Cleveland Po-
lice Patrolman’s Association, Jeff Follmer, said “[h]ow about this:
[l]isten to police officers’ commands. Listen to what we tell you, and
just stop . . . I think that eliminates a lot of problems . . . I think the
nation needs to realize that when we tell you to do something, do it.”50

45. See Elliot Harvey Schatmeier, Note, Reforming Police Use-of-Force Practices: A Case
Study of the Cincinnati Police Department, 46 COLUM. J.L. & SOC. PROBS. 539, 558 (2013).

46. Jay Rothman, Identity and Conflict: Collaboratively Addressing Police-Community Conflict
in Cincinnati, Ohio, 22 OHIO ST. J. ON DISP. RESOL. 105, 127 (2006).

47. Sklansky, supra note 39, at 1731–33.
48. See id.
49. Id. at 1732–33.
50. Brendan James, Police Union Head Says 12-Year-Old was Threat to Cleveland Cop: ‘Abso-

lutely’, TALKING POINTS MEMO (Dec. 16, 2014, 5:02 PM), http://talkingpointsmemo.com/
livewire/jeffrey-follmer-tamir-rice-threat [https://perma.cc/352T-93Y3].
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Follmer’s proposed penalty for failure to instantly obey police com-
mands: death.51

Police unions are utterly hostile to outsiders encroaching on their
power, whether it is the Department of Justice, elected officials, or the
civilians they serve. The executive director of the Fraternal Order of
Police (the national front office for many local FOP lodges), James
Pasco, said that an Obama administration decision to limit the flow of
war material from the federal government to local police departments
put officer safety at risk.52 Among the tools of war handed over to
local police under that program: M-16 rifles, night-vision goggles, gre-
nade launchers, and Mine-Resistant, Ambush-Protected (“MRAP”)
trucks specifically designed to protect U.S. military personnel from
improvised explosive devices in Iraq and Afghanistan.53

Further, the language police unions use reveals their disdain for
those they perceive to have ever opposed or questioned them in any
capacity. In their campaign to prevent Adegbile’s confirmation to the
DOJ, the National Fraternal Order of Police called Adegbile’s work
for the NAACP “race-baiting” and accused the Civil Rights Division of
sowing distrust between police and minority communities with their
“aggressive and punitive approach towards local law enforcement
agencies.”54 In other words, Adegbile prevented the execution of
someone the National FOP wanted dead, and his nomination was just
another indication that the Civil Rights Division would continue to
question the power of police. As people in Baltimore protested Fred-
die Gray’s death and rebelled against the harsh police response, local

51. Though Follmer is convinced that if Tamir Rice had only obeyed the orders of
police, he would be alive today, it is unclear from the video of the shooting that police
could have possibly given Rice any commands from their moving vehicle or that Rice could
have possibly had time to obey them before being gunned down. See Tamir Rice Shooting
Video, supra note 35.

52. Sarah Wheaton & Ben Schreckinger, Police Union Accuses White House of Politicizing
Cop Safety, POLITICO (May 18, 2015, 6:00 AM), http://www.politico.com/story/2015/05/
white-house-limiting-military-equipment-for-police-118041 [https://perma.cc/GGS7-
PSKC].

53. See Shawn Musgrave et al., The Pentagon Finally Details Its Weapons-for-Cops Giveaway,
MARSHALL PROJECT (Dec. 3, 2014, 7:35 PM), https://www.themarshallproject.org/
2014/12/03/the-pentagon-finally-details-its-weapons-for-cops-giveaway [https://perma.cc/
5HX4-YQQY].

54. Letter from Chuck Canterbury, supra note 44. It is worth noting that the National
FOP letter manages to refer to the convicted killer as with the classically racially charged
“thug” while explicitly calling Adegbile a race-baiter and suggesting the entire Civil Rights
Division is racist. Id.
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FOP Lodge 3 president Gene Ryan called those protesting a “lynch
mob.”55

Police unions demand civilian deference to, and unquestioning
acceptance of, any and all actions, however destructive, taken by their
members. When Cleveland Browns wide receiver Andrew Hawkins
took the field wearing a t-shirt demanding “Justice for Tamir Rice and
John Crawford III,” Follmer, then-president of the Cleveland Police
Patrolman’s Association, issued a statement calling Hawkins “pathetic”
and reminding everyone that the Cleveland police “protect and serve”
the Browns, demanding an apology.56 Chicago’s FOP complained of a
decline in morale after a task force created by the mayor found deep
racism, prevalent violence, and a complete lack of accountability in
the Chicago PD.57 In Baltimore, the local FOP Lodge 3 blamed a “lack
of respect” for police, and that they were “under siege” after the upris-
ing triggered by the severing of Freddie Gray’s spine while in police
custody.58

According to Lodge 3 president Ryan, because citizens expressed
displeasure at a man’s mysterious and unexplainable death in police
custody, cops could no longer do their jobs for fear of being perse-
cuted, videotaped, or prosecuted.59 The unspoken insinuation of
these whiny backlashes: do not question, or we will no longer protect
or serve. When Ryan said police were afraid of doing their jobs prop-
erly, it encapsulated union reactions to protests. Any public hint that
police could not do as they pleased, to whom they pleased, threatens
the union and puts its members under attack.

55. Colin Campbell & Justin George, Baltimore Police Union President Likens Protests to
‘Lynch Mob’, BALT. SUN (Apr. 22, 2015, 10:33 PM), http://www.baltimoresun.com/news/
maryland/baltimore-city/bs-md-ci-fop-news-conference-20150422-story.html [https://per
ma.cc/HXV9-7F37].

56. Michele Richinick, Cleveland Police Union Head: Tamir Rice Shirt ‘Pathetic’, MSNBC
(Dec. 15, 2014, 12:49 PM), http://www.msnbc.com/msnbc/cleveland-police-union-head-
tamir-rice-shirt-pathetic [https://perma.cc/K8HM-NQBE].

57. See Andy Grimm & Fran Spielman, Racism, Lack of Accountability Plague Chicago
Police Department, CHI. SUN TIMES (Apr. 13, 2016, 9:33 PM), http://chicago.suntimes.com/
news/chicago-police-board-releases-accountability-task-force-report/ [https://perma.cc/
QW4R-TWJY]; see also Fran Spielman & Frank Main, Police Union: Low Morale Will Crater
Following ‘Biased’ Report, CHI. SUN TIMES (Apr. 14, 2016, 1:50 PM), http://chicago.suntimes
.com/politics/police-union-low-morale-will-crater-following-biased-report/ [http://perma
.cc/B8TW-TPJZ].

58. See David A. Graham, What’s Causing Baltimore’s Crime Spike?, ATLANTIC (June 5,
2015), http://www.theatlantic.com/politics/archive/2015/06/baltimore-police-slow
down/394931/ [https://perma.cc/ZLX5-YVA6].

59. See id.
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The general counsel for Maryland’s state FOP had similar disdain
for civilians questioning police actions. Dismissing the idea that civil-
ians could have any say in inquiries into potential police misconduct,
Herbert R. Weiner asked, “[w]ho would be the judges of police of-
ficers? Plumbers?”60 The police union’s authoritarian attitude is clear:
if you are not a cop, you are not fit to question a cop’s actions, no
matter how destructive.

Police unions are often dismissive of or downright vindictive to-
wards those affected by the destructive behavior of their members.
Following the city of Cleveland’s settlement of a wrongful-death suit
with the family of Tamir Rice, the president of the Cleveland Police
Patrolman’s Association, Stephen Loomis, released a terse letter urg-
ing the “Rice family and its attorneys” to use the settlement money to
educate children about the dangers of toy guns61—an unsubtle re-
minder of the union’s position that Rice caused his own killing. Balti-
more Fraternal Order of Police president Ryan called the city of
Baltimore’s settlement of a wrongful death suit by Gray’s family for
over $6 million “obscene” and feared it suggests cops may have done
something wrong.62

These behaviors are essential to remember when contrasting the
sales pitch for LEOBORs with their legal effects. The unions that
lobby and bargain for these measures are not shy of saying what they
really think of civilians who show an insufficient level of deference to
their authority or question their use of power. When unions argue
that their members need the protections of LEOBORs, it is clear they
are seeking protection from anyone in the public who might seek to
hold them accountable.

B. The Advertisement

Unions often argue for the necessity of double due process on
the grounds that police officers need wide discretion to make deci-
sions given the difficult and uncertain nature of the profession.63 As

60. Michael Dresser, Maryland Police Union Officials Oppose Changes to Rights Law, BALT.
SUN (Aug. 24, 2015, 6:32 PM), http://www.baltimoresun.com/news/maryland/crime/bs-
md-police-commission-20150824-story.html [https://perma.cc/K7AV-4UR2].

61. Statement from Stephen Loomis, President, Cleveland Police Patrolmen’s Ass’n,
to Media (Apr. 25, 2016), https://assets.documentcloud.org/documents/2811847/Loo-
mis-statement.pdf [https://perma.cc/Y55F-Q9XS].

62. John Bacon, Freddie Gray Settlement ‘Obscene,’ Police Union Chief Says, USA TODAY

(Sept. 9, 2015, 2:18 PM), http://www.usatoday.com/story/news/nation/2015/09/09/balti
more-panel-approves-freddie-gray-settlement/71928226/ [https://perma.cc/F3PQ-SNJS].

63. See Keenan & Walker, supra note 1, at 186.
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established above, while police officers have due process in relation to
their employment, it comes from the property interest the govern-
ment may revoke by terminating that employment.

Illinois’s LEOBOR even includes a provision to help clear up any
confusion about these “rights” that are being “protected.” The statute
specifically announces that its additional protections “shall not dimin-
ish the rights and privileges of officers that are guaranteed to all citi-
zens by the Constitution.”64

Police have legitimate labor concerns. Like any other group of
employees, they could be subjected to mistreatment by management
in any variety of ways: arbitrary punishment, punitive reassignment, or
grueling and unsustainable working hours. There is also a real poten-
tial for good faith mistakes, misunderstandings, or mishaps beyond
the control of individual officers as they carry out their duties: police
management—beholden to public pressure and political leadership—
may have incentives to discipline or fire undeserving officers.

But those legitimate labor concerns are not the core of police
unions’ sales pitch for LEOBORs. Maryland’s FOP boss said the state’s
LEOBOR “provide[s] a very basic level of constitutional protections
for our officers, so that they can make statements that will stand up
later in court.”65 He did not explain how the Constitution failed to
provide a very basic level of constitutional protections for our officers.
The national FOP’s66 statement in support of a national LEOBOR67

emphasizes that cops just do not have the same rights as other
Americans:

Unfortunately, rank-and-file police officers are sometimes sub-
jected to abusive and improper procedures and conduct on the
part of the very departments or agencies they serve. In some in-
stances, the basic rights that most citizens or employees would take
for granted are either denied or simply unavailable to police
officers . . . .
. . . .

64. 50 ILL. COMP. STAT. 725/4 (2016).
65. Eli Hager, Blue Shield: Did You Know Police Have Their Own Bill of Rights?, MARSHALL

PROJECT (Apr. 27, 2015, 12:06 PM), https://www.themarshallproject.org/2015/04/27/
blue-shield#.Kb6XXjiFz [https://perma.cc/8H9C-W6FT].

66. The FOP lodges in Cleveland, Chicago, and Baltimore are all under this national
umbrella.

67. The draft of a national LEOBOR supported by the FOP statement includes many
of the provisions analyzed below. The national proposal does not mandate a specific waiting
period between a police shooting or other violent incident and an officer’s questioning by
investigators. See State and Local Law Enforcement Discipline, Accountability, and Due
Process Act of 2007, S. 449, 110th Cong. (as introduced on Jan. 31, 2007, but not enacted),
http://www.aele.org/s449-110.html [https://perma.cc/T6F4-72SU].
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The need for a minimal level of procedural protections for police
officers accused of administrative wrongdoing, the gravity of the
potential harm to officers created by the lack of uniform safe-
guards, and the patently unfair disparity in rights afforded criminal
suspects but not police officers are compelling reasons to enact this
legislation.68

This is at best a disingenuous mischaracterization. In the criminal
context, police officers, like all citizens, have their constitutional
rights. It is settled that threats of loss of employment to prevent exer-
cise of those constitutional rights is impermissibly coercive: statements
acquired under such coercion must be suppressed as Fifth Amend-
ment violations.69 Further, officers cannot be fired for exercising their
Fifth Amendment right against self-incrimination.70 There is no
“right” that a criminal suspect possesses that is unavailable to a police
officer in the criminal context. In the labor context, police officers
have the same right to notice and a hearing before termination as any
other public employee.71 When the FOP demands procedural rights,
it is really calling for the creation of a whole new set of rights, available
to police officers in administrative investigations—and no one else.

While local and national proponents reassure the public that LE-
OBORs will not protect cops unfit for duty,72 those guarantees do not
seem to be borne out of reality. In Chicago, where officers’ power is
protected by both a state LEOBOR and specific LEOBOR provisions
in their collective bargaining agreement, it seems that almost no alle-
gation of misconduct can get an officer fired or even suspended for
more than a week.73 Between March 2011 and September of 2015,
28,567 allegations of misconduct were filed against the Chicago PD.74

In that four-year span, only thirty-three of those complaints resulted in
the termination of an officer’s employment, and less than two percent
of the complaints resulted in any discipline whatsoever.75 Chicago’s

68. Due Process Rights for Law Enforcement Officers, supra note 10.
69. Garrity v. New Jersey, 385 U.S. 493, 497 (1967).
70. Gardner v. Broderick, 392 U.S. 273, 279 (1968).
71. See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985).
72. Due Process Rights for Law Enforcement Officers, supra note 10.
73. See 50 ILL. COMP. STAT. 725/4 (2016); see also Agreement between Fraternal Order

of Police Chicago Lodge No. 7 and the City of Chicago, Article 6.1(L) (Nov. 18, 2014),
available at http://static1.squarespace.com/static/5516f090e4b01b711314608f/t/55d0b06
6e4b0c6285c50236b/1439740006221/Chicago-FOP-Contract.pdf [https://perma.cc/
T7ER-Y22D] [hereinafter Chicago Agreement].

74. See INVISIBLE INSTITUTE: CITIZENS POLICE DATA PROJECT, https://cpdb.co/find-
ings/ (last visited May 8, 2016) (showing pertinent data under “Findings” tab) [https://
perma.cc/67ET-K6PN].

75. See id.
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CBA prohibits anonymous complaints for most conduct, which has
the effect of discouraging civilian complaints for fear of reprisals from
police.76 It is likely that without that provision, Chicago police would
have had even more complaints.

Further, around ten percent of the Chicago force received thirty
percent of all complaints.77 Jason Van Dyke had twenty complaints
against him, four occurring between 2011 and 2015.78 Three of those
complaints were for excessive force and one was for using a racial
slur.79 He was disciplined for none of these complaints before (or af-
ter) he killed Laquan McDonald.80 Though it is impossible with the
information available to draw a direct line of causation or contribu-
tion between LEOBORs and unaccountability, bad Chicago cops cer-
tainly enjoy the protections of LEOBOR provisions.

Police management seems to disagree with the assertion that they
retain sufficient discretion under the worst of the LEOBOR provi-
sions. In 2005, the International Association of Chiefs of Police pub-
lished a model LEOBOR as a response to state statutes and national
legislative pushes. Vera Institute of Justice Special Counsel Kevin Kee-
nan and University of Nebraska Professor of Criminal Justice Samuel
Walker line up some more benign arguments for LEOBORs:

Other typical arguments for LEOBORs advanced by police
unions include: (1) Officers need special protections, because po-
licing is perhaps the only job in which people are forced to answer
questions or be fired; (2) The lack of due process rights has led to
a loss of officer confidence in the disciplinary process and a loss of
morale; (3) Unfair treatment of officers may deter or prevent of-
ficers from carrying out their duties effectively and fairly; (4) The
perception or reality of unfair treatment may negatively impact re-
cruitment and retention efforts; (5) Effective policing depends on
stable employer-employee relations, which the LEOBOR promotes;
and (6) LEOBORs are needed to provide more uniform fairness
among and between different departments that currently have
widely different protections.81

76. See U.S. DEP’T OF JUSTICE CIVIL RIGHTS DIV. & U.S. ATTORNEY’S OFFICE N. DIST. OF

ILL., INVESTIGATION OF THE CHICAGO POLICE DEPARTMENT 47 (2017), https://www.justice
.gov/crt/case-document/file/925771/download [https://perma.cc/P4XR-4ZFJ].

77. Id. at 18, 48.
78. Gregor Aisch & Haeyoun Park, For Chicago Police, Many Complaints but Few Conse-

quences, N.Y. TIMES (Dec. 17, 2015), http://www.nytimes.com/interactive/2015/12/15/us/
chicago-police-officers-rarely-punished-for-civilian-complaints.html?_r=0 [https://perma
.cc/HH9T-XKVL].

79. Id.
80. Id.
81. Keenan & Walker, supra note 1, at 199.
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These arguments are comprised of various mixtures of nonsense
and legitimate concern that have nothing to do with provisions
slipped into LEOBORs to avoid accountability: (1) Cops cannot be
fired for invoking their Fifth Amendment rights, and outside that con-
text, refusing to answer supervisors’ questions will get people in most
professions fired; (2) Police are entitled to exactly the same constitu-
tional due process rights as other citizens in the criminal context and
the exact same constitutional due process rights as other public em-
ployees in the employment context; (3), (4), and (5) are all genuine
concerns as they would be in any public profession; and (6) uniform
protections between departments seem like less a noble policy goal
and more of a way to circumvent local governments who may be able
to outfox unions negotiating LEOBOR protections into their CBAs.
Also, the legitimate concerns of (3), (4), and (5) are served in no way
by the provisions analyzed below.

The sales pitch may sound innocent, but passing knowledge of
the settled law behind the concerns LEOBORs purport to address
reveals those concerns to be overblown. Police unions’ words and ac-
tions—their disdain for disobedience, their revulsion at encroach-
ment upon police power, and their thirst for adoration—illustrate the
purpose behind the “escape route” LEOBOR provisions: ensuring in-
dividual cops can do what they want, to whom they want, without ques-
tion or accountability.

IV. The Escape Routes

LEOBOR provisions, whether contractual or statutory, often ad-
dress legitimate labor concerns. Those provisions will not be ad-
dressed here. Instead, this paper will cover only the provisions most
glaringly aimed at thwarting accountability and preserving police
power: escape routes designed to shield from any accountability those
police officers who abuse their discretion and commit overtly or subtly
destructive acts against the communities they serve. The provisions be-
low are squarely aimed at preserving the power of police to do what
they please to whom they please.

A. Scope

LEOBOR provisions are billed as protecting officers’ “due pro-
cess” rights, but the Fifth Amendment’s guarantee that life, liberty, or
property will not be taken without due process of law does not ex-
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clude police officers.82 The “due process” smokescreen does not relate
to criminal matters: instead, it creates similar “protections” within the
realm of organizational inquiries into police actions.83 Nor are police
magically exempted from the Fifth Amendment’s protections. LE-
OBORs vary from state to state on what sort of “inquiry” is covered.84

Official investigations into officer misconduct explicitly trigger the LE-
OBOR “protections,” but some LEOBORs leave open the possibility
that routine questioning and supervisory review by police supervisors
could trigger LEOBOR protections.85

It should be noted that any practical difference in rights between
administrative and criminal investigations is irrelevant: any criminal
prosecution of a police officer for on-duty conduct will begin with an
administrative inquiry.

B. Delays Before Interviewing Officers

A common LEOBOR provision institutes “waiting periods” be-
tween an incident or the beginning of an investigation into an inci-
dent and when a police officer can be questioned.86 Maryland’s
provision is the most odious. It gives any officer under investigation
the right to counsel, and the officer may postpone interrogation for
up to five business days to find counsel in the administrative investiga-
tion.87 In effect, officers under investigation can mandate a seven-day
waiting period before they can even be questioned about an incident.

Five of the six officers indicted for the killing of Freddie Gray
spoke to investigators shortly after Gray’s death—a fact only made
public because a lawyer representing some of the officers admonished
them in a press conference for speaking to investigators.88 The law-
yer’s implication: had the officers taken the LEOBOR’s protections,
they would not be facing charges today.

A ten-day waiting period—or any mandated waiting period—
before questioning an officer is indefensible. It is purely an opportu-
nity to confer with fellow officers, find out what other witnesses know

82. See U.S. CONST. amend. V.
83. Keenan & Walker, supra note 1, at 207.
84. Id. at 209–10.
85. Id. at 207.
86. Id. at 212.
87. MD. CODE ANN., PUB. SAFETY § 3-104 (j)(2)(i) (West 2017).
88. Timothy Williams, Complaints in Baltimore About Law Offering Protections for Officers,

N.Y. TIMES (Apr. 30, 2015), http://www.nytimes.com/2015/05/01/us/complaints-in-balti
more-about-law-offering-protections-for-officers.html?_r=0 [https://perma.cc/TH2V-7PM
R].
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or are going to say, and get stories straight. If police officers are enti-
tled to representation in the administrative setting, the union could
make a representative available on call for such incidents, eliminating
the need for a waiting period. Waiting periods generate the perverse
situation where the loved ones of people killed or injured by police
are notifying other loved ones and explaining the tragedy before po-
lice are ever questioned.89

Neither Illinois’s LEOBOR nor Chicago’s CBA mandates a wait-
ing period for investigators to speak with an officer after a shooting
incident, but the Chicago CBA stipulates that if the officer is inter-
viewed about the incident again in the future, the officer must be pro-
vided with a written summary of his previous remarks to
investigators.90 Like transcript provisions below, this serves no legiti-
mate labor purpose or truth-finding function; it is the FOP’s transpar-
ent attempt to ensure an officer suspected of wrongdoing keeps his
story straight. This was probably extremely useful for Van Dyke and
the other Chicago cops who all reported that McDonald approached
Van Dyke with a knife, swinging it at him and leaving Van Dyke no
other choice but to shoot McDonald—a lie exposed by the dashcam
footage in that case.91

Cleveland’s CBA has no mandatory waiting period after a shoot-
ing, but it seems to have done little to obtain accurate, candid, or
fresh testimony from Timothy Loehmann.92 His first known state-
ment93 was signed eight days after the killing, and contains an obvi-
ously coached and careful restatement of events, including clinical
language such as calling the dead twelve-year-old “suspect” and “the
male,” and the omnipresent post hoc justification for killing an un-

89. As activist and poet Tariq Toure observed, because of Maryland’s 10-day require-
ment, “. . . a mother will have to explain her son’s being shot by police before the police
get questioned.” @TariqToure, TWITTER (Apr. 27, 2016, 6:01 PM), https://twitter.com/
TariqToure/status/725490145017925632?lang=en [https://perma.cc/B55W-3WW3].

90. Chicago Agreement, supra note 73, Article 6.1(L).
91. Compare ASSOCIATED PRESS, Chicago Releases Hundreds of Emails Related to Laquan

McDonald Video, GUARDIAN (Dec. 31, 2015, 3:13 PM), http://www.theguardian.com/us-
news/2015/dec/31/chicago-releases-hundreds-emails-laquan-mcdonald-video [https://
perma.cc/SEV5-E9NG] with Lartey, supra note 27.

92. See Cleveland Collective Bargaining Agreement, supra note 12, at 8–11 (referring
to Article VIII, Bill of Rights).

93. Statement of Officer Timothy Loehmann (Nov. 30, 2015), available at http://
i2.cdn.turner.com/cnn/2015/images/12/01/officer.loehmann.statement.pdf [https://
perma.cc/96NF-X833].
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armed person: the assertion that the “suspect” was reaching for his
waistband.94

C. Giving Officers A Script to Work Off

Illinois requires transcripts of any interrogation of police officers
be made available to the officer interrogated without “undue delay.”95

In Maryland, a recording or transcription of an interrogation must be
made available to the interrogated officer no later than ten days
before any subsequent hearing.96 Cleveland’s CBA requires any re-
cording, transcript, or written statement produced as the result of an
interview be available immediately after the interview, unless it is pursu-
ant to a criminal investigation.97 Chicago authorities have seventy-two
hours to provide interviewed cops with a transcript or recording of
their interview unless that same officer is re-interrogated within that
72-hour window.98 In that case, the transcript or recording must be
provided before the follow-up interrogation.99

In a survey of LEOBOR provisions, Keenan and Walker dismiss
these requirements as “constitut[ing] a basic right,” without providing
any support for that assertion.100 Were such a requirement a “basic
right” in the public-employee due process context, it seems to be un-
mentioned in the requirements of notice and a hearing laid out in
Cleveland Bd. of Educ. v. Loudermill and its ilk.101 No such “basic right”
exists in the criminal context, though suspects in criminal investiga-
tions would certainly enjoy being able to review their statements to
police in hours-long interviews before being interviewed again or testi-
fying; such a reference would help the suspect keep their story
straight. The Cleveland CBA’s exclusion of this requirement in the
context of a criminal investigation concedes this is not a “basic
right.”102

94. For more on the epidemic of police shooting unarmed men reaching into their
waistbands, see Radley Balko, When Unarmed Men Reach for Their Waistbands, WASH. POST

(Aug. 29, 2014), https://www.washingtonpost.com/news/the-watch/wp/2014/08/29/
when-unarmed-men-reach-for-their-waistbands/ [https://perma.cc/UA3L-WPCZ].

95. 50 ILL. COMP. STAT. 725/3.7 (2016).
96. MD. CODE ANN., PUB. SAFETY § 3-104(k) (West 2016).
97. Cleveland Collective Bargaining Agreement, supra note 12, at 8 (referring to Arti-

cle VIII, 12(c)).
98. Chicago Agreement, supra note 73, at 5 (referring to Article 6.1(H)).
99. Id.

100. Keenan & Walker, supra note 1, at 223.
101. See generally 470 U.S. 532 (1985).
102. See Cleveland Collective Bargaining Agreement, supra note 12, at 8–11 (referring

to Article VIII, Bill of Rights).
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Giving interviewed officers copies or recordings of their words en-
sures they have a script to work from if interviewed by investigators or
have some other hearing. Chicago’s provision, in particular, makes
this purpose clear: by not allowing officers to be re-interviewed with-
out seeing the story they had previously given investigators, the Chi-
cago FOP ensures statements stay consistent. When coupled with
waiting periods before interviews, the script is sure to be well-re-
hearsed. These two provisions transparently give cops an opportunity
to get their stories straight before being interviewed about potential
misdeeds, an opportunity they would rightly never give an average citi-
zen. These provisions do not protect employees from menacing man-
agement, and they certainly do not further any truth-finding mission.
They plainly ensure that officers facing questions about their actions
have time to formulate a story and then a script to help them stick to
that story.

D. Keeping Identities of Officers Secret

Many LEOBORs have provisions preventing the release of the
names or other identifying information of cops accused of or under
investigation for wrongdoing, regardless of the charge. Cleveland pro-
hibits the release of the officer’s home address (understandable) or
photograph (probably irrelevant, given the Internet).103 Chicago’s
CBA completely prevents disclosure to media of the identity of any of-
ficer under administrative or criminal investigation—but officers exon-
erated by the process can tell the department to make a public
proclamation of their exoneration.104 While releasing every single ad-
ministrative procedure subject’s name would be excessive, surely the
public has a right to know which of its sworn peace officers is sus-
pected of criminal wrongdoing.

E. Do Not Call Lists

Both Baltimore’s union-negotiated contract105 and the state’s LE-
OBOR106 have “do not call list” provisions. If a police officer has credi-
bility issues while testifying in court, prosecutors may put that officer

103. Id. at 9 (referring to Article VIII, 12(d)).
104. Chicago Agreement, supra note 73, at 8 (referring to Article 6.9).
105. Mark Puente, Baltimore Police Contract Hurts Accountability, Study Says, BALT. SUN

(May 24, 2015, 6:53 PM), http://www.baltimoresun.com/news/maryland/baltimore-city/
bs-md-walker-bpd-report-20150524-story.html [https://perma.cc/8L63-UHNC?type=im
age].

106. MD. CODE ANN., PUB. SAFETY § 3-106.1 (West 2016).
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on a “do not call” or “Brady” list as an unreliable witness not to be put
in front of a court again.107 Maryland’s LEOBOR prevents any adverse
action against officers because they are placed on such a list—not
even demotion or a reduction in pay.108 One would think being
deemed untrustworthy by prosecutors might warrant formal disci-
pline, but the statute explicitly forbids it. It is unclear what benefit this
provides to anyone except cops that prosecutors do not trust.

F. Complaints

The Cleveland CBA requires that any civilian complaint be signed
by the complainant.109 The DOJ noted this provision seemed to be
specifically aimed at discouraging complaints.110 If one fears police
violence or harassment—a potentially legitimate fear, given the Cleve-
land Police Department’s well-documented brutality111—filing a com-
plaint opens the complainant and their loved ones up to the
possibility of reprisal. The Chicago FOP’s contract forbids anonymous
complaints unless they allege a criminal offense on the part of the of-
ficer112: less strict but still without any valid purpose other than dis-
couraging complaints. Further, Chicago cops under investigation must
be given the names of complainants against them.113 The Illinois LE-
OBOR requires a sworn affidavit for any complaint against police of-
ficers, raising the same concern.114 Maryland’s LEOBOR only requires
names to be attached to civilian complaints of brutality.115 But victims
of police brutality need anonymity the most because they would have
a real fear of reprisals from police. This provision is not some feint
towards accountability—it has the same aim of discouraging com-
plaints as Cleveland’s.

107. Puente, supra note 105.
108. MD. CODE ANN., PUB. SAFETY § 3-106.1(b) (West 2016).
109. Cleveland Collective Bargaining Agreement, supra note 12, at 11 (referring to Ar-

ticle VIII, 12(m)).
110. U.S. DEP’T OF JUSTICE CIVIL RIGHTS DIV. & U.S. ATTORNEY’S OFFICE N. DIST. OF

OHIO, INVESTIGATION OF THE CLEVELAND DIVISION OF POLICE 40–41 (2014), https://www.jus
tice.gov/sites/default/files/opa/press-releases/attachments/2014/12/04/cleveland_divi
sion_of_police_findings_letter.pdf [https://perma.cc/SV4U-SYJ7] (finding that the Cleve-
land Police Department does “not accept anonymous or third-party complaints”).

111. Id. at 12–24 (documenting a pattern of unnecessary use of force through the
Cleveland Police Department).

112. Chicago Agreement, supra note 73, at 4 (referring to Article 6.1(D)).
113. Id. at 5 (referring to Article 6.1(E)).
114. 50 ILL. COMP. STAT. 725/3.8 (2016).
115. MD. CODE ANN., PUB. SAFETY § 3-104(c) (West 2016).
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G. Treatment During Interrogation

All three cities analyzed here, and most other LEOBOR-protected
police, have rules about the manner in which police must be interro-
gated.116 Interviews will occur during working hours, at the officer’s or
investigators’ workplace, sessions cannot go over a certain period of
time without a break, and no foul language will be used towards the
officer.117 This is not to say that police officers under interrogation
should be held for long hours, early in the morning, threatened, or
cursed at, but these provisions illustrate the “extra rights” to which
police unions imagine their members are entitled. Remember that
union bosses tell us these bills are about equalizing cops’ rights with
criminals118 and providing “a basic level of constitutional protec-
tion.”119 It is not difficult to imagine what those same unions’ reac-
tions would be if criminal suspects had to be treated so
comfortably.120

H. Who Can Investigate Police

Unions historically have been and currently are hostile to civilian
review of police actions.121 As a result, LEOBORs typically mandate
that only law enforcement can investigate law enforcement. Maryland
requires investigators to be sworn law enforcement officers unless the
governor directs the attorney general to step in.122 Cleveland’s CBA
seems to assume only police officers investigate police officers, but
does not mandate it.123 Chicago’s CBA specifically includes a civilian
review authority, independent of the police department.124

116. See, e.g., 50 ILL. COMP. STAT. 725/3.5–3.6 (2016).
117. See, e.g., 50 ILL. COMP. STAT. 725/3 (2016); MD. CODE ANN., PUB. SAFETY § 3-104

(West 2016).
118. See Due Process Rights for Law Enforcement Officers, supra note 10.
119. Hager, supra note 65 (quoting Vince Canales, President, Md. Fraternal Order of

Police).
120. The employment administrative and criminal investigations are obviously (and

should be) quite different, but it is the unions that conflate these contexts to suit their
purpose of securing double due process.

121. See, e.g., Sklansky, supra note 39, at 1752; Dresser, supra note 60.
122. MD. CODE ANN., PUB. SAFETY § 3-104(b) (West 2016) (listing who may serve as an

investigating officer or interrogating officer).
123. See Cleveland Collective Bargaining Agreement, supra note 12, at 1 (referring to

Article VIII).
124. See Chicago Agreement, supra note 73, at 4 (referring to Article 6.1(b)).
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I. Giving Cops a Heads-Up

Many LEOBOR provisions require disclosure of evidence or testi-
mony about an incident to officers under investigation. In Cleveland,
the CBA requires written statements of witnesses testifying at an ad-
ministrative hearing (as well as all previous statements given by the
officer under investigation) to be given to the officer under investiga-
tion ahead of time.125 It is a criminal trial discovery concept trans-
planted to the administrative context, a true example of double due
process.

Under the Chicago CBA, if investigators have video or audio re-
cordings of an incident, they can choose whether or not to give officers
access to that evidence before interrogation.126 If investigators choose
not to give officers access, and the officers lie and directly contradict
the audio or video evidence, they cannot be charged with a Rule 14
violation.127 “Rule 14” is the rule covering false statements.128 So, if
officers lie about the circumstances surrounding a shooting, and in-
vestigators have video proving they lied, the officers cannot be disci-
plined for lying unless they were shown the video beforehand. But if
they were shown the video beforehand, they would be on notice that
they needed a new story. The Chicago CBA ensures officers cannot be
punished for lying when contradicted by audio or video evidence—
the types of evidence most likely to be able to override an officer’s
word, especially if their victim is deceased. Remember that Jason Van
Dyke and his fellow officers blatantly lied about the circumstances
leading to Laquan McDonald’s killing. It is unknown whether they
were shown the video in advance (it is difficult to fathom how they
told the tale they did if they were shown the video), but if they were
not, the department could not even discipline them for lying. More
disturbing, though, is that investigators had the video exposing Van
Dyke’s lies for almost a year and he was not disciplined until the tape
was released to the public.129

125. Cleveland Collective Bargaining Agreement, supra note 12, at 1 (referring to Arti-
cle VIII(j)).

126. Chicago Agreement, supra note 73, at 5 (referring to Article 6.1(M)).
127. Id.
128. Id. at 75 (referring to Appendix L(4)).
129. See Zach Stafford, Tensions Rise in Chicago After Release of Video Showing Police Killing

of Laquan McDonald, GUARDIAN (Nov. 25, 2015, 3:46 AM), http://www.theguardian.com/
us-news/2015/nov/24/laquan-mcdonald-police-killing-chicago-video-released [https://
perma.cc/54S4-E53L].
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V. Conclusion: Defeating Double Due Process

The common LEOBOR provisions above are not reasonable con-
cessions to laborers. They are not good faith measures intended to
help police officers do their difficult job while safeguarding them
from heavy-handed management or restoring rights unjustly stripped
away. The contradiction between the sales pitch for those provisions
and the real world effects reveals their nature as codified escape
routes for police to avoid accountability for their actions. LEOBORs
are pushed by police unions that show a disdain and distrust of the
population their members serve and utter hostility towards anyone
who would take away their power or who suggests that maybe, just
maybe, policing in America can be better. The highly publicized po-
lice violence of the last few years have opened many Americans’ eyes
to what their fellow citizens—far too often people of color—already
knew: American policing can be violent and cruel. If we want it to be
better, double due process must be destroyed.



\\jciprod01\productn\S\SAN\52-2\SAN203.txt unknown Seq: 24 17-OCT-18 9:27

298 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 52


