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12 Months, 12 Weeks, 1250 Hours,
75 Miles, and 50 Employees: Why the
Numbers of the FMLA Don’t Add Up
for New Parents of Color and
Low-Wage Workers

By JUAN C. FLORES*

RAVEN OSBORNE, a twenty-two-year-old single mother from Tu-
pelo, Mississippi was back at work waitressing full-time at IHOP one
week after giving birth to her son.1 Her base salary was $2.13 per hour
plus tips, which were much higher during her pregnancy.2 When she
returned to work after giving birth, her earnings in tips decreased so
she needed to find another source of income.3 She picked up a few
overnight shifts at a Texaco gas station.4 She barely saw her son, and
the few moments she spent with him were when she got home from
work and fell asleep holding him in her arms.5 Ms. Osborne qualified
to take unpaid time off after the birth of her son, but she needed to
pay her rent, daycare costs, and other living expenses.6 Ms. Osborne is
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one of many new parents who qualify for unpaid time off under the
Family and Medical Leave Act (“FMLA” or “the Act”) after the birth of
their child, but whose economic reality does not make unpaid leave a
viable option.

Leigh Benrahou started a new job and planned her pregnancy
and delivery to align with the dates she would become eligible for
FMLA leave.7 She developed complications around the twentieth
week of her pregnancy and underwent a complicated C-section to de-
liver her premature son.8 She had not been working for her employer
for the requisite length of time to qualify for FMLA leave, so she re-
turned to work while her son fought for his life in the newborn inten-
sive care unit.9

For some new parents like Ms. Osborne, FMLA leave is available
but not an option as they cannot afford to take unpaid time off. For
others like Ms. Benrahou, FMLA leave is simply not available because
they do not meet the Act’s eligibility requirements. Such challenges
deprive many parents of the ability to have valuable bonding time with
their children. One woman lamented that her inability to take leave
severely interfered with her opportunity to bond with her son, and it
pains her that her son does not call her “mama.”10

I. Introduction

The FMLA provides wide protections for workers to take time off
and care for their own health or that of qualifying family member.11

One type of qualifying leave under the FMLA allows leave to bond
with a parent’s newborn or newly adopted child.12 The purpose of the
FMLA was to promote stability and economic security for families.13

The FMLA sets out specific requirements for both a worker and an
employer to meet in order for the worker to qualify for leave, and it
outlines the benefits for those who qualify.14 Although the FMLA is
intended to promote healthy families and protect workers from termi-
nation or demotion for taking protected time off, its eligibility re-
quirements15 create barriers for certain workers to access leave, and

7. Id.
8. Id.
9. Id.

10. Id.
11. 29 U.S.C. § 2612 (2018).
12. Id.
13. 29 U.S.C. § 2601 (2018).
14. 29 U.S.C. § 2612 (2018); 29 U.S.C. § 2614 (2018).
15. See infra Section III.B.



Issue 2] FMLA AND ITS BARRIERS FOR MARGINALIZED COMMUNITIES 315

the benefits provided to those eligible workers do not necessarily ben-
efit all workers. By focusing on new parents and their ability (or inabil-
ity) to take time off to bond with their newborn or newly adopted
children, this Comment analyzes the FMLA and its disparate impact
on marginalized communities, including individuals living in poverty,
people of color, non-English speakers, and single parents. Three as-
pects of the FMLA are analyzed in turn: (1) the eligibility require-
ments, (2) the benefits conferred to eligible workers, and (3) the
exceptions under the Act. Following an analysis of the law, this Com-
ment explores the shortcomings of the FMLA in its language and ap-
plication. Accordingly, this Comment provides a series of suggestions
for a comprehensive parental leave program that addresses the dispa-
rate impact and detrimental effects of the FMLA in its current state.

II. Background of the FMLA

In January 1982, after working for several years as a receptionist
at the California Federal Savings and Loan Association, Lillian Gar-
land took pregnancy disability leave.16 When she tried to return to
work in April of that same year, she was told that her position had
been filled and the company did not have a job available for her.17

Under California law, Ms. Garland was covered by a provision in the
Fair Employment and Housing Act (“FEHA”):

It shall be an unlawful employment practice unless based upon a
bona fide occupational qualification . . . [for] any employer to re-
fuse to allow a female employee affected by pregnancy, childbirth,
or related medical conditions . . . [to] take a leave on account of
pregnancy for a reasonable period of time; provided, such period
shall not exceed four months.18

When Ms. Garland brought her claim in United States District
Court for the Central District of California, the court found for her
employer on the basis that FEHA was facially discriminatory against
male workers.19

This ruling precipitated a meeting between a group of advocates
to push for the enactment of the FMLA.20 These advocates included

16. Cal. Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272, 278 (1987).
17. Id.
18. Guerra, 479 U.S. at 275–76; CAL. GOV’T CODE § 12945(b)(2) (West 1980).
19. Cal. Fed. Sav. & Loan Ass’n v. Guerra, No. 83-4927R, 1984 WL 943 (C.D. Cal. Mar.

21, 1984), rev’d, 758 F.2d 390 (9th Cir. 1985).
20. DONNA R. LENHOFF & LISSA BELL, NAT’L P’SHIP FOR WOMEN & FAMILIES, GOVERN-

MENT SUPPORT FOR WORKING FAMILIES AND FOR COMMUNITIES: FAMILY AND MEDICAL LEAVE AS

A CASE STUDY 1, 4 (2019), http://www.nationalpartnership.org/our-work/resources/work
place/fmla/fmla-case-study-lenhoff-bell.pdf [https://perma.cc/TR9Y-MPGW].
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California Congressman Howard Berman, state legislator Maxine Wa-
ters, Diann Rust-Tierney from the National Woman’s Law Center,
feminist law professor Wendy Webster Williams from Georgetown
University Law Center, and Donna Lenhoff from the Women’s Legal
Defense Fund.21 After this meeting, Ms. Lenhoff and a staffer for Con-
gressman Berman outlined a proposal that became the basis for the
FMLA.22

After this provision in the FEHA was struck down as unconstitu-
tional for facially discriminating against men, these advocates focused
on drafting a statute that would protect mothers taking leave to care
for their newborn children in a gender-neutral way, capable of passing
constitutional muster.23

Although the FMLA sought to protect all parental leave and not
only maternity leave, the male-dominated labor movement and Con-
gress referred to the FMLA as a “girl’s bill.”24 Besides being viewed as
an act that would only benefit women, some opponents remained
steadfast in their opinion that women should not work outside the
home.25 As women began to join the organized labor movement and
began to demand leave, FMLA proponents received support from la-
bor organizations which had previously opposed its enactment.26

The United States Catholic Conference, anti-abortion members
of Congress, and anti-abortion activists became a strong supportive
force to the FMLA’s enactment.27 Although some of these individuals
and groups held the conservative ideology that women should not
work after having children, they believed that providing protected
leave to a woman after giving birth would be an incentive to continue
her pregnancy to term and not have an abortion.28

Despite widespread support for the bill, the FMLA advocates had
to make certain sacrifices to secure its enactment.29 These sacrifices
included increasing the threshold of employees at a qualifying em-
ployer to fifty employees and limiting the amount of leave to twelve
weeks.30

21. Id.
22. Id.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id. at 5.
28. Id.
29. Id. at 9.
30. Id.
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After the drafters made these compromises and President Bill
Clinton took office, the FMLA was signed into law on February 5,
1993.31

III. The Requirements, Benefits, and Exceptions to the
FMLA

Codified under Title 29 of the United States Code, the FMLA
establishes eligibility requirements for both employers and workers.32

Once a worker qualifies, he, she, or they are eligible for a set of pro-
tections specified in the Act.33 The Act also provides specific excep-
tions for certain workers, limiting protections to some otherwise
eligible workers while extending protection to some workers who
would not meet the requirements.34

A. Eligibility Requirements

In order to qualify for FMLA protection, a worker must be an
“employee” and not an independent contractor.35 The employee must
have worked for his, her, or their employer for at least twelve
months.36 In the most recent twelve months, the employee must have
worked at least 1250 hours for that employer (averaging about twenty-
five hours per week).37 The employee must also have a qualifying rea-
son for taking leave.38 Qualifying reasons include the birth of a child,
the placement or adoption of a child by the employee, to care for a
spouse, child, or parent who has a serious health condition, the em-
ployee’s own serious health condition that makes him, her, or them
unable to perform the functions of his, her, or their work, or a qualify-
ing exigency arising from an employee’s spouse, child, or parent’s in-
volvement in the Armed Forces.39 If the employee’s leave is
foreseeable, he, she, or they must provide the employer with thirty-
days notice before the leave is scheduled to begin.40 If birth or place-

31. Id. at 1; Today in Labor History: The Family and Medical Leave Act of 1993, PEOPLE’S
WORLD (Feb. 5, 2015), https://www.peoplesworld.org/article/today-in-labor-history-the-
family-and-medical-leave-act-of-199/ [https://perma.cc/7MTY-TEPB].

32. 29 U.S.C. § 2611 (2018).
33. 29 U.S.C. § 2614 (2018).
34. 29 C.F.R. § 825.110 (2019); 29 C.F.R. § 825.801 (2019).
35. 29 U.S.C. § 2611; 29 U.S.C. § 203 (2018).
36. 29 U.S.C. § 2611.
37. Id.
38. 29 U.S.C. § 2612 (2018).
39. Id.
40. Id.
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ment of a child is to begin in less than thirty days, the employee must
give as much notice as possible.41

A covered employer must have at least fifty employees working
within a seventy-five-mile radius of the worksite.42 Furthermore, the
employer must employ fifty or more employees for each working day
during twenty or more workweeks in the calendar year.43 Employers
are also required to keep excerpts from the FMLA posted where no-
tices to employees are customarily posted.44 When an employer gets
notice that an employee will be taking leave that may qualify for
FMLA, the employer must notify the employee of his, her, or their
eligibility within five days.45

B. Benefits

If an employee meets the eligibility requirements and works for
an employer who is covered under the FMLA, the employee is entitled
to a total of twelve workweeks of unpaid leave.46 If the employer and
employee agree, these twelve weeks may be taken intermittently or as
a reduced-leave schedule.47 If an employee takes leave as a reduced
schedule, the employee is still entitled to take twelve weeks of work-
time leave.48 An employee may choose to use paid vacation, personal,
medical, or sick leave.49 Although an employer may require the em-
ployee to use paid sick or medical leave, there is no requirement for
an employer to provide any compensation during an employee’s
leave.50

After taking FMLA leave, an employee is entitled to be restored
to his, her, or their previous position prior to the leave and to be
restored to that position with equivalent benefits, pay, and other terms
and conditions of employment.51 An employee is also entitled to be
kept under any group health plan during his, her, or their leave.52

41. Id.
42. 29 U.S.C. § 2611 (2018).
43. 29 C.F.R. § 825.104 (2019).
44. 29 U.S.C. § 2619 (2018).
45. 29 C.F.R. § 825.300 (2019).
46. 29 U.S.C. § 2612 (2018).
47. Id. § 2612(b)(1).
48. Id.
49. Id. § 2612(d).
50. Id.
51. 29 U.S.C. § 2614(a) (2018).
52. Id. § 2614(c).
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C. Exceptions

The FMLA includes express exceptions for certain employees,
the relaxation of the eligibility requirements for those who would oth-
erwise be ineligible for protection, and certain leave accommodations
for other employees.

For example, the FMLA makes an express exception for airline
employees.53 Specifically, the exception relaxes the specific number of
required hours employees must have worked in the previous twelve
months.54 These employees qualify for FMLA leave if they work or are
paid for at least sixty percent of their monthly guarantee and have
worked or been paid for no less than 504 hours.55 In other words, the
minimum amount of hours that an airline employee must work dur-
ing the previous twelve month period in order to qualify for FMLA
leave is 504 hours, compared to non-airline employees who are re-
quired to work 1250 hours.

Next, “instructional employees” at schools qualify for modifica-
tions in the manner that leave is taken.56 For example, if an employee
takes leave near the end of the school year or semester, the period
during the summer when the employee is not required to report to
work does not count against the employee’s FMLA leave entitle-
ment.57 Teachers, athletic coaches, driving instructors, and special ed-
ucation assistants are considered “instructional employees.”58 This
exception does not apply to teachers’ aides or assistants, cafeteria
workers, maintenance workers, or bus drivers.59

Furthermore, exceptions as to what constitutes a worksite for
some employees affects whether their employer meets the statutory
minimum number of employees within a seventy-five-mile radius.60

Employees with no fixed worksite, such as construction workers, trans-
portation drivers, or salespersons, are deemed have their worksite at
the place from where their work is assigned or where they report.61

For example, if a construction company sets up a temporary trailer
apart from the main company where construction workers must re-

53. 29 C.F.R. § 825.801(a) (2019).
54. Id. § 825.801(b).
55. Id.
56. 29 C.F.R. § 825.600(a) (2019); 29 C.F.R. § 825.601(a)(1) (2019).
57. 29 C.F.R. § 825.601 (2019).
58. 29 C.F.R. § 825.600 (2019).
59. Id.
60. 29 C.F.R. § 825.111 (2019).
61. Id.
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port, their worksite is that temporary site.62 If that same company were
to send any superintendents, forepersons, engineers, or office manag-
ers to that same site, those employees are considered to have their
worksite at the construction company’s main site and not the tempo-
rary site where the construction workers report.63 Moreover, an em-
ployee who works from home—where he, she, or they has flexibility to
work anywhere under the concepts of “flexiplace” or “telecommuting”
employment—has his, her, or their worksite at the company’s main
site.64

IV. Parental Leave: The Foundation of the FMLA

In 1984, after a California district court struck down the law pro-
viding pregnant women with protected leave, San Francisco Mayor Di-
anne Feinstein said:

What we women want is to be treated equally . . . . Now we have to
put our money where our mouth is. What we were asking was to
create a special group of workers that, in essence, is pregnant wo-
men and new mothers. I just don’t happen to agree with that. I
don’t think the work market has to accommodate itself to women
having children.65

Law Professor Wendy W. Williams also opposed special treatment
for pregnancy, arguing that it incentivizes discrimination against wo-
men of child-bearing age because they are likely to be more expensive
employees.66 Katz Pinzler of the American Civil Liberties Union sup-
ported national legislation for temporary disability leave for all work-
ers because she was “scared to death to allow pregnancy to be treated
differently because it has led to more problems for women than it has
solved.”67

Nevertheless, even in cases where pregnancy is not the focus, the
Supreme Court has stated that Congress enacted the FMLA to end
unlawful employment discrimination against women based on stereo-

62. Id.; David S. Mohl, The Devil Is in the Detail – FMLA Eligibility and Remote Workers,
JACSKON LEWIS (Aug. 29, 2018), https://www.disabilityleavelaw.com/2018/08/articles/
fmla/the-devil-is-in-the-detail-fmla-eligibility-and-remote-workers/ [https://perma.cc/
4BTV-NZ62].

63. 29 C.F.R. § 825.111; Mohl, supra note 62.
64. 29 C.F.R. § 825.111.
65. Tamar Lewin, Maternity Leave: Is it Leave, Indeed?, N.Y. TIMES (July 22, 1984),

https://www.nytimes.com/1984/07/22/business/maternity-leave-is-it-leave-indeed.html
[https://perma.cc/K7DK-D7AR].

66. Id.
67. Id.
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types that women are always the caregivers.68 In Nevada Department of
Human Resources v. Hibbs, the plaintiff, Mr. Hibbs, was terminated after
taking FMLA leave to care for his wife after she was in a car accident
and recovering from a neck injury.69 The Court declared that Con-
gress had power under Section V of the Fourteenth Amendment to
abrogate a State’s immunity from damages lawsuits by thoroughly dis-
cussing gender discrimination against women and the availability of
maternal leave for women, but not for men.70 Further discussed were
stereotypes about women’s domestic roles, family being a woman’s do-
main, and a self-fulfilling cycle of discrimination that fostered negative
views of women’s value as employees.71 However, this case did not in-
volve pregnancy; no women were being discriminated against, and
there were no women being interfered with in their ability to take
time off to assume the role of a caregiver.

In the FMLA’s findings, Congress stated that “the number of sin-
gle-parent households and two parent households in which a single
parent or both parents work is increasing significantly.”72 Further, the
findings state that “it is important for the development of children
and the family unit that fathers and mothers be able to participate in
early childrearing . . . [and] the lack of employment policies to accom-
modate working parents can force individuals to choose between job
security and parenting.”73 These findings, along with the Supreme
Court’s discussion in Mr. Hibbs’s case, further undergird the proposi-
tion that parental leave is desperately necessary.

However, parental leave is only a small fraction of leave taken
under the FMLA.74 For example, 26% of leave taken under the FMLA
involves the birth or adoption of a child.75 The most frequent type of
leave taken under the FMLA is for an employee’s own health condi-
tion—58% of all leave taken by men and 49% of all leave taken by
women is for a personal health conditions.76 This data does not align
with the recited purposes of the FMLA.

The FMLA was intended “[t]o balance the demands of the work-
place with the needs of families, to promote the stability and eco-

68. Nev. Dep’t of Human Res. v. Hibbs, 538 U.S. 721, 731 (2003).
69. Id. at 725.
70. Id. at 731.
71. Id. at 736.
72. 29 U.S.C. § 2601 (2018).
73. Id.
74. LENHOFF & BELL, supra note 20, at 2.
75. Id.
76. Id.
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nomic security of families, and to promote national interests in
preserving family integrity.”77 These purposes stress the importance of
considering the integrity of all families, not just those the FMLA cov-
ers. Therefore, it is necessary to analyze why more parents are not
taking parental leave, what barriers exist for some parents, and how
these issues can be addressed to achieve the FMLA’s intended
purposes.

V. Inaccessibility of FMLA Protection

Leigh Benrahou had just started a new job and took the time to
understand the FMLA’s intricacies.78 She was married, and her hus-
band earned enough to cover the bare necessities for their household,
but without her income the couple would struggle to cover much
else.79 Ms. Benrahou had a Masters in nonprofit management, and
keeping her job was of utmost importance to continue her career de-
velopment in higher education.80 Her pregnancy became compli-
cated, and she delivered her son three months early.81 As a result of
her son’s premature birth, she fell short of the FMLA requirement of
working for her employer for the past twelve months and was effec-
tively without protection.82

Other individuals, although meeting the FMLA’s requirements,
do not take their entitled leave simply because they cannot financially
afford it, and as a consequence, they return to work immediately after
the birth or adoption of their child. Although these parents techni-
cally have coverage and are eligible to receive FMLA benefits, the ben-
efits are illusory and do not actually benefit them. Raven Osborne’s
quick return to work only one week after the birth of her son, coupled
with the necessity of picking up a second job overnight at a Texaco gas
station, is a prime example of this.83 Not being able to afford her rent
would render her homeless, further perpetuating her inability to care
for her newborn son.

In 1984, Lillian Garland, the woman whose case gave rise to the
movement to enact the FMLA, suffered the fate that Ms. Osborne
would have faced had she not returned to work.84 Ms. Garland was a

77. 29 U.S.C. § 2601.
78. Lerner, supra note 1.
79. Id.
80. Id.
81. Id.
82. Id.
83. Id.
84. Lewin, supra note 65.
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single mother, and after losing her job, she had no income.85 This led
to her being evicted from her apartment and having to sleep on a
friend’s couch.86 Without resources to properly care for her son, she
lost a custody battle with his biological father.87

Ms. Garland said, “I don’t think that a woman should have to
choose between having a baby and having an income.”88 But even in
2019, it appears some parents must make this choice.

A. Accessibility to the Law for Non-Native English Speakers

The FMLA requires that employers have notices posted that pro-
vide information about leave requirements and benefits.89 The FMLA
is a complicated statute, and both employers and employees have
challenges understanding whether they followed the proper
procedures.90

Furthermore, language barriers create additional challenges for
workers trying to communicate their intentions to take unpaid time
off. The complexity of the FMLA presents issues on several levels: Em-
ployees have difficulty understanding the specific procedures they
must follow to be granted protection under the FMLA, and employ-
ers/supervisors face similar difficulties in understanding their obliga-
tions as well.

Maria Escriba, a limited-English speaker and an employee at a
Foster Farms processing plant, informed her immediate supervisor
that she wanted to request time off to see her ailing father in Guate-
mala.91 Ms. Escriba’s daughter purchased her a roundtrip ticket to
travel to Guatemala for one month.92 Ms. Escriba told her supervisor
that if she was not allowed to take the full month off, she would call
the airline and come back sooner.93 Ms. Escriba told her supervisor,
“Linda, for me, vacation . . . father is no good [and] is in [a] hospital
in Guatemala.”94 Her supervisor responded, “Okay, Maria, you vaca-
tion.”95 Ms. Escriba got a note from her supervisor saying, “Maria, two

85. Id.
86. Id.
87. Id.
88. Id.
89. 29 U.S.C. § 2619 (2018).
90. See Escriba v. Foster Poultry Farms, Inc., 743 F.3d 1236, 1241–42 (9th Cir. 2014).
91. Id. at 1239–40.
92. Id. at 1240.
93. Id.
94. Id.
95. Id.
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week[s] of vacation for you,” at which point Ms. Escriba asked, “Please
one week or two week free for me,” and her supervisor said, “No.”96

Ms. Escriba was terminated under a three-day no-call no-show policy
the company had when she did not return after her two weeks of
vacation.97

Ms. Escriba met the requirements to take FMLA leave,98 and her
communications with her supervisor would have put her supervisor on
notice that Ms. Escriba was eligible for FMLA leave. Ms. Escriba’s chal-
lenge shows that, for some individuals who are non-native English
speakers or monolingual, the FMLA requirements are not easy to un-
derstand. Here, when Ms. Escriba asked for time off for “free,” she was
asking for unpaid time off, but it was not understood because her
original request was to take “vacation” time.99 Some workers may as-
sume that any time off is vacation time, even if for a reason that may
qualify for FMLA leave.

Ms. Escriba’s termination was in part a result of not following the
FMLA’s complex procedures and was further complicated by her in-
ability to properly communicate her intentions.

B. Workers Who Do Not Meet the Eligibility Requirements

The eligibility requirements depend both on a worker’s classifica-
tion as an “employee” instead of an independent contractor, with the
latter being excluded from benefits.100 If a worker is in fact an em-
ployee, he, she, or they must then meet the aforementioned require-
ments for the minimum amount of time employed by his, her, or their
current employer and the minimum amount of hours.101 If an em-
ployee meets these requirements for eligibility, he, she, or they must
still work for a covered employer that employs fifty or more employees
within a seventy-five-mile radius.102

Each of the aforementioned requirements are difficult to meet
for racial and ethnic minorities, single parents, and people living in
poverty.103

96. Id.
97. Id. at 1239.
98. Id.
99. Id. at 1240.

100. 29 U.S.C. § 2611 (2018); 29 U.S.C. § 203 (2018).
101. 29 U.S.C. § 2611.
102. Id.
103. Eduardo Hernandez & Pronita Gupta, Threats, Opportunities on FMLA’s 25th Anni-

versary, CLASP (Feb. 16, 2018), https://www.clasp.org/blog/threats-opportunities-fmlas-
25th-anniversary [https://perma.cc/QH3W-C5LX]; Kate Aronoff, How the On-Demand
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1. Independent Contractors

In the gig economy,104 companies tend to classify certain workers
such as Uber or Lyft drivers as independent contractors, effectively
excluding them from FMLA protection.105 Nayantara Mehta, a senior
staff attorney from the National Employment Law Project, stated that
these companies provide information about the hours worked by
workers, but very little information about the workers’
demographics.106 Ms. Mehta said employers in the gig economy
shroud their practices by describing their workers as people making
some extra money or saving up for their children’s extracurricular
activities, when in reality many workers do this work full-time as their
only source of income.107 Ms. Mehta analogized this to saying that a
fast-food restaurant is the place where all teenagers have their first
job, while overlooking that many workers at fast-food restaurants work
there full time as a primary source of income to provide for them-
selves and their families.108

Although the companies Ms. Mehta mentioned do not disclose
the demographics of their workers, the Pew Research Center con-
ducted a study on the demographics of the workers in the gig econ-
omy and their purposes for doing such work.109 The study found
differences between workers in the gig economy who described the
money they were making as merely “nice to have” versus those who
describe their income from the gig economy as “essential.”110 Those
in the latter category were more likely to come from low-income
households, were non-white, and did not attend college.111 The jobs
these individuals were doing as independent contractors included

Economy Enables the Cycle of Racial Labor Discrimination, COLORLINES (July 5, 2017, 9:57 AM),
https://www.colorlines.com/articles/how-demand-economy-enables-cycle-racial-labor-dis
crimination [https://perma.cc/FX6B-2TU9].

104. Jimmy Frost, Uber and the Gig Economy: Can the Legal World Keep Up?, 13 SCITECH

LAW. 4, 5 (2017) (“The ‘gig economy,’ a byproduct of the App Age, is an economy in which
workers and customers are contacted through an online platform and workers are paid
through the platform to perform projects for a limited time. These cyber ‘gig’ workers
generally work on a job-by-job basis. Additionally, gig workers are in charge of how many
hours a week they work and how the job is performed.”).

105. Aronoff, supra note 103.
106. Id.
107. Id.
108. Id.
109. TEX. WORKFORCE INV. COUNCIL, THE GIG ECONOMY IN THE U.S. 5–6 (2017), https:/

/gov.texas.gov/uploads/files/organization/twic/Gig_Economy_in_US_March_2017.pdf
[https://perma.cc/H749-7SLE].

110. Id. at 5.
111. Id. at 5–6.
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ride-hailing, landscaping, catering, cleaning, and other similar ser-
vices.112 The workers were also more likely to say that the reason they
do this work was because they needed to be able to control their own
schedules, or because there were not many other jobs available to
them.113

Classifying workers as independent contractors excludes some
people of color, low-income individuals, or those without a college
education from the protection of the FMLA. Even if certain gig econ-
omy companies present a picture of an easy way to make quick cash
on the side, some workers are without options and are essentially
forced into these jobs. New parents who finds themselves with a job in
the gig economy not by choice, but by the operation of their reality,
are thus effectively unable to be afforded the twelve weeks of time off
under the FMLA, regardless of whether they and their employer meet
the other requirements of the FMLA.

2. Minimum Hours and Length of Employment Requirements

Leigh Benrahou studied the requirements for her to qualify for
FMLA leave, and an unexpected turn of events rendered her ineligi-
ble to take leave after the premature birth of her son.114 The require-
ments that a business employ over fifty workers within a seventy-five-
mile radius of a workplace and that an employee must have worked at
least 1250 hours in the past twelve months presents particular chal-
lenges to low-wage workers, people of color, and women.115 Four in
ten workers are not covered, and low-wage workers fare worst of all.116

A Congressional research report found that 39% of workers whose
annual salaries were less than $35,000 per year were eligible to take
FMLA leave, while 78% of workers making over $75,000 per year were
eligible.117 The Washington Center for Equitable Growth estimated
that half of all working parents and 43% of women who are childbear-
ing are ineligible for FMLA coverage.118
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The requirement that an employee must have worked at least
1250 hours for the same employer during the previous twelve months
means that, to be eligible, an employee must have worked at least
twenty-five hours per week for the same employer for the past year.119

Workers in part-time jobs have difficulty meeting this requirement,
particularly if they work unpredictable schedules or if their employers
do not give them adequate notice of the hours they will be working.120

Employment data as of 2018 from the United States Department of
Labor reports that five million workers in the United States are work-
ing involuntary part-time jobs.121 Some of these workers are juggling
multiple jobs and fail to meet the hourly minimum at any of their
jobs, rendering them ineligible for FMLA coverage.122

Civil rights activist Leslie Agyemfra traced the history of systemic
oppression of people of color—and particularly of black women—to
the history of slavery and racism in the United States.123 Ms. Agyemfra
mentioned that this history of oppression presents itself when black
women face barriers in pursuit of financial stability and upward mobil-
ity.124 Cisgender women of color are more likely to be part-time work-
ers and experience job instability than cisgender white women.125 As
of January 2018, black women were almost twice as likely to be work-
ing part-time jobs for economic reasons than were white women.126

Black women were found to be working such schedules because their
hours were cut back or their employers were unwilling to offer them a
full-time position.127

The FMLA’s requirements create special barriers for low-wage
workers and women of color. Black women are particularly affected
because they are often forced to take jobs that render them ineligible
to take time off to bond with their children. Systemic inequalities are
consistently perpetuated, and women are either forced to return to
their job early or forced to seek government assistance because taking
time to bond with a new child will result in loss of employment. The
purpose of the FMLA was to promote family integrity, but some fami-
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lies’ integrity is disrespected because they do not satisfy “outdated eli-
gibility requirements.”128

C. The Benefits Do Not Benefit All Workers

The twelve weeks of unpaid leave and subsequent reinstatement
are called “benefits” under the FMLA, but for some parents like Raven
Osborne they are anything but beneficial.129 Ms. Osborne, although
technically eligible for FMLA leave, did not take it because she
needed income to cover her expenses.130 In fact, instead of taking
time off, she returned to work full-time and found a second job to
supplement her income, which now included childcare for her
newborn.131

Ms. Osborne is one of many new parents who forego their ability
to take leave simply because they cannot afford it—the unavailability
of paid parental leave in their state forces them to return to work to
avoid homelessness, prevents them from properly providing for their
families, and in some cases forces them to seek public assistance.132

For some women of color and low-wage workers, taking unpaid time
off is not a luxury they can afford.

In 2015, 42% of mothers were sole or primary breadwinners for
their family, generating at least half of their family’s earnings.133

Times have changed drastically since the FMLA’s enactment: In 1974,
a married couple headed 84% of all families with children; while in
2015, only about 65.5% of households were headed by a married
couple.134 During this same period, the number of family units
headed by a single mother has nearly doubled from 14.6% to 26.4%,
while the rate of single fatherhood has more than quadrupled from
1.4% to 8.1%.135

Compared to white women, women of color are more likely to
raise children on their own.136 In 2013, 29% of white women who gave
birth were unmarried, while 72% of black women and 53% of Latina
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women who gave birth were unmarried.137 Even for women of color
who are married, women of color have historically been more likely
than white married women to be in a position of financially support-
ing their families.138 Latina mothers were more likely than white
mothers to be sole breadwinners in their families—Latina mothers at
40.5% and white mothers at 37.4%.139 Black mothers fare much worse
than either group: Only 14.6% of black mothers contribute less than
one quarter of their household’s earnings.140 The reason for this wide
discrepancy between black mothers and Latina and white mothers is
because black women are more likely to be single mothers, and, if
they are part of a married couple, they are more likely to earn as
much or more than their husbands.141 Besides being more likely to be
the sole or primary breadwinners in their families, the wage gap be-
tween black and Latina women and white men is larger than it is for
white women.142 White women make 75% of what white men earn,
while black women earn 63% and Latina women earn 54% of what
white men earn.143

Reinstatement remains a benefit for new parents if they decide to
take unpaid parental leave under the FMLA, but only if a parent de-
cides to take leave at all. With black and Latina women earning lower
incomes than white women and comparatively being more likely to be
the sole breadwinners in their families, unpaid time off is not some-
thing many of these women can afford. Besides not qualifying for
FMLA leave or not being able to afford it, women of color are less
likely to receive compensation for sick time from work.144 Women of
color, especially those working in low-wage positions, may have the
option to take time off, but the costs of doing so clearly outweigh the
benefits.

When Lillian Garland lost in the United States district court in
1984, then-mayor of San Francisco Dianne Feinstein said, “I believe
that women have the choice, [if] they make the choice for career and
children, there is no question there are problems.”145 Although the
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FMLA sought to challenge Ms. Feinstein’s notion by providing an ac-
commodation for families and workplaces to function in harmony,
parents still have to make a choice between work and family. Espe-
cially for low-income women of color, the impossibility of taking un-
paid time off while supporting their families forces them to make this
difficult choice.

D. How the Exceptions Undercut the Rights of Marginalized
Communities

Finally, the FMLA considers the individual demands of certain
workplaces and employees by creating exceptions to accommodate
these workers.146

Airline employees have a special exception that lowers the num-
ber of hours they must work in order to qualify for leave.147 Over sev-
enty percent of airline employees are white.148

Instructional employees at school can have an accommodated
leave schedule where they can take leave at the end of the semester or
school year and any time during which they did not have to report to
work is not counted against them.149 This accommodation does not
apply to teachers’ aides or assistants, cafeteria workers, maintenance
workers, or bus drivers.150 In 2017, a survey for the preceding school
year revealed that 80% of teachers are white.151

When determining the worksite for certain employees in order to
calculate whether there are fifty or more employees within a seventy-
five mile radius, some employees such as construction workers are
considered to be employed at any temporary worksite to which they
report, while management employees are deemed to have their work-
site at the company’s main site.152 Among employed men, Hispanic
men were more likely to be employed as construction workers than
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white men.153 White workers make up 95% of all farmers, ranchers,
and agricultural managers and 90% of construction managers.154

Hispanics account for 17% of the total workforce, but they are
heavily represented as 53% of construction and maintenance workers,
51% of agricultural workers, and 49% of maids or housekeeping
staff.155 Black men are more likely than men of any other race to be
employed in transportation, even though black workers comprise only
12% of the workforce.156

The exceptions created by the FMLA seem innocuous on their
face, but they are severely disadvantaging workers of color. Agricul-
tural workers, maids, housekeepers, and construction workers are
likely to have an off-site worksite, and if there are not fifty or more
employees within seventy-five miles of that designated worksite, they
are not eligible for FMLA coverage. Meanwhile, the majority of work-
ers who are managers in these industries are white, and they are con-
sidered to be working at the employer’s main site, making them more
likely to be covered by the FMLA. These statistics also illustrate that
the demographics of workers in educational settings that are ineligi-
ble for the flexible leave accommodations for instructional employees
are primarily non-white.

Additionally, the construction, maintenance, and transportation
industries are dominated by male workers, thus stripping men of their
ability to take time to bond with their children based on arbitrary ex-
ceptions that disadvantage lower-wage workers while benefitting those
in management.157 These exceptions strike at the heart of one of the
main concerns the Court articulated in Hibbs, where Chief Justice
Rehnquist, in delivering the majority opinion, emphasized the exis-
tence of gender stereotypes in the unavailability of paternal leave.158

Regardless of gender, these exceptions in the FMLA make low-wage
parents of color ineligible by placing additional burden on them while
accommodating and providing flexibility for white, higher-wage
workers.
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VI. Making Parental Leave a Real Option

The need for paid protected parental leave for parents of all gen-
ders is paramount. Opponents of the FMLA criticize it as a “one-size-
fits-all” law that will never be able to cover all workers.159 One critic
points out three workers for consideration: the self-employed shop
owner, the freelance journalist, and the stay at home mom who works
part-time at her child’s school.160 Under the current FMLA regula-
tions, each of these workers will be without the ability to take time off,
either because they are considered independent contractors, or be-
cause they do not meet one of the other statutory requirements. This
critique is right. The FMLA has existed as a one-size-fits-all solution,
but instead of gutting it altogether, it is time to address its deficiencies
and create a more robust leave program that will take into the eco-
nomic realities of all families and make parental leave a real option.

New state laws have been enacted for paid family leave and un-
paid parental leave, and there is currently a proposal for a federal
paid family leave law. The United States is one of two countries in the
world that does not offer paid parental leave.161 Current legislation
from several states, a recent proposal by President Donald Trump, the
current proposed legislation in Congress, and two provisions in Ca-
nada’s parental leave policy provide the foundation for what can po-
tentially be a sturdy parental leave policy that will eliminate the
FMLA’s disparate impact on low-wage workers and people of color.

On October 12, 2017, California Governor Jerry Brown signed
the New Parent Leave Act (“NPLA”) into law.162 NPLA expanded ac-
cess of twelve weeks of unpaid job protected baby bonding leave to
employees who work for employers with more than twenty employ-
ees.163 This law would expand protections to an approximate 2.7 mil-
lion more California employees who otherwise could have been fired
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if they had taken time off from work to bond with their new child.164

The NPLA is a prime example of how parental leave can exist without
sex or gender being part of the legislation. This law extends protec-
tions to all parents, eliminating stereotypes that women are the only
ones that take leave to bond with their children and affording an
equal opportunity for fathers to bond with and care for their children.
NPLA leave, however, is unpaid, and it still requires an employee to
meet the minimum number hours and the time employed require-
ments that the FMLA requires.165

Four states have adopted paid family leave provisions, including
California, New Jersey, Rhode Island, and New York.166 California was
the first state to enact legislation for paid medical and family leave.167

Nearly ten years after California’s enactment, a study revealed that
nine out of ten employers found that paid family leave had a positive
effect or no effect at all on productivity, performance, and profitabil-
ity.168 On turnover rate and employee morale, 96% and 99% of em-
ployers reported similar effects.169 Eighty-seven percent of employers
reported no added costs due to the paid family leave program, and
9% of employers reported cost savings.170 California’s current paid
family leave provision provides up to 70% wage replacement during
leave for six weeks.171 While this may seem like a substantial amount
of wage replacement, for a single parent who is the sole breadwinner
or for a parent that is barely making it, any shortage in income can
have severe consequences. The limit on six weeks also undercuts the
ability for parents to take more time, even though they may be pro-
tected under NPLA or FMLA for six additional weeks, because living
without pay is not something they can afford. Moreover, this paid time
off is not exclusive to new parents as it extends to those taking other
types of family leave.
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President Donald Trump proposed a program for six weeks of
paid time off for new parents.172 This proposal has been attacked by
opponents who note that it will draw funds from unemployment insur-
ance, resulting in higher taxes and uneven benefits for workers.173

Trump’s proposed program contains another deficiency in that it only
provides six weeks of paid time off, and critics point to declines in
income for families starting the month before the child is born and
lasting until well after childbirth.174 The amount of leave is limited,
but the program nevertheless addresses the dire need for specifically
designated paid parental leave.

New York Senator Kristen Gillibrand, with co-sponsor support
from thirty-four other senators, leads the way in the reintroduction of
the Family and Medical Insurance Leave Act (“FAMILY Act”).175 The
FAMILY Act would create a universal gender-neutral paid family and
medical leave program.176 This program would provide self-sustaining
family insurance for all workers, regardless of the size of their em-
ployer.177 The program would cost employees and employers less than
$1.50 per week, a model that has successfully been utilized by other
state paid leave programs.178 The FAMILY Act would provide up to
66% wage replacement for twelve weeks in the event of a serious per-
sonal or family medical emergency, including leave for the birth or
adoption of a new child.179 Further, the FAMILY Act would extend
coverage to contingent and self-employed workers.180 The self-funded
model, the coverage of self-employed and contingent workers, and
wage replacement regardless of the size of the employer would
counter many of the barriers created by the FMLA for many new par-
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ents. Nevertheless, the mere replacement of 66% of wages to some
workers, particularly those who are sole breadwinners, would exclude
new parents who do not have additional financial support. The limit
in wage replacement under the FAMILY Act may reflect its broad cov-
erage for various types of leave and not solely parental leave.

Canada’s Employment Insurance (“EI”) for maternity or parental
benefits takes various factors into consideration in determining the
appropriate amount of wage replacement for a worker seeking paren-
tal leave.181 First, the EI program takes into account the regional un-
employment rates in the calculation of each worker’s benefits.182

These rates are adjusted seasonally, allowing the EI program to re-
spond to the local economy.183 In operation, those workers who live in
areas with low unemployment rates should receive fewer benefits,
while those living in areas with high unemployment rates should re-
ceive higher benefits.184 This model acknowledges that those who live
in areas with high unemployment rates are likely to have less money to
begin with when compared to areas with low unemployment rates.185

The EI program also includes a “Family Supplement” for families with
drastically low incomes.186 Families that qualify for the Family Supple-
ment can get up to 80% wage replacement instead of the usual 55%
wage replacement.187

As previously mentioned, women of color are forced into part-
time jobs due to the lack of availability of full-time work, and some
workers are forced to work in the gig economy because there are not
enough jobs available to them.188 Considering the unemployment
rate when calculating an individual’s benefits addresses the disadvan-
tages faced by people of color and low-wage workers. Further, the
Family Supplement is an effective tool to ensure that not every worker
gets the same percentage of wage replacement, particularly when not
every worker’s needs are the same.

The NPLA provides unpaid leave protection that focuses on new
parents. A few states in the United States provide paid leave for vari-
ous medical conditions for the self and the family. President Trump’s
proposal would provide paid leave for new parents. The FAMILY Act
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eliminates the size of employers and dissolves the independent con-
tractor/employee distinction for paid family leave. Canada’s EI takes
into account local economic conditions together with an individual-
ized approach to the calculation of leave benefits. From these various
proposals and existing laws, an ideal model can be drawn to ensure
that those who are left out in the cold and those with the direst needs
are not left to suffer and potentially deal with secondary catastrophes
from their inability to take comprehensive and uniquely tailored paid
leave.

From its inception, the FMLA was grounded in protection for
new parents, but that policy was never enacted. It is time to have a
narrow parental leave policy that will provide significant coverage to
more new parents than the current policies.

The ideal is a paid gender-neutral parental leave policy for the
birth or adoption of a new child. The size of a person’s employer and
his, her, or their status as either employee or independent contractor
would be irrelevant. A worker and his, her, or their employer would
pay nominal amounts, as suggested by the FAMILY Act, to fund paid
leave for everyone. Because workers will pay into the parental leave
fund at all their jobs, the ability to take parental leave will travel with
the worker. This, in effect, would eliminate the requirement that an
employee must work for an employer for the past twelve months in
order to qualify for leave. In determining the percentage of wage re-
placement for each individual worker, the policy would require con-
sidering both the local economy where the worker is situated and the
individual needs of each worker, effectively eliminating any “one-size-
fits-all” argument that opponents of the FMLA have voiced.

This, of course, is not without consideration for the employer. If
an employer requires that an employee be present for a certain
amount of time and would find it too burdensome to allow a new
worker to take leave for a specific business reason, an employer can
communicate that to the worker. Together, both worker and em-
ployer can find an arrangement that works for both parties. Employ-
ers may enact general probationary period policies where no worker
may take extended leave for a designated period after the worker
starts a new job to ensure the worker is properly trained. Thus, em-
ployers can focus on finding the best candidate for a job and not risk
losing valuable skilled employees based on the arbitrary eligibility re-
quirements of the FMLA.

By being narrow in scope and specific to the birth or adoption of
a new child, the confusion that Ms. Escriba faced when trying to ob-



Issue 2] FMLA AND ITS BARRIERS FOR MARGINALIZED COMMUNITIES 337

tain FMLA leave can be avoided. Parental leave will be understood as
such, and any complications that language barriers may create can be
better addressed.

VII. Conclusion

Research shows that paid leave can be a matter of life or death for
children: The availability of paid leave results in a reduction in infant
deaths.189 Longer parental leave results in lower rates of depressive
symptoms in new parents.190 Women who go back to work sooner
tend to breast feed less, depriving newborns of the benefits of
breastmilk including better immunity and lower rates of childhood
obesity, allergies, and sudden infant death syndrome.191 There is no
reason why only some new parents should be able to provide their
children with better care, nutrition, and valuable bonding time. By
leaving low-wage workers and people of color without true statutory
benefits and an opportunity to build their family with integrity, cur-
rent United States policy is perpetuating racial disparities and placing
barriers on certain individuals’ abilities to reach their greatest poten-
tial. An effective way to address these issues is by starting at the begin-
ning, during the inception of a family—at the time of the birth or
adoption of a new child.
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