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STEVEN GREENHOUSE’S Beaten Down, Worked Up: The Past, Present,
and Future of American Labor is panoramic in its scope.1 The book
chronicles the workers’ solidarity movement that emerged at the be-
ginning of the previous century during the time of garment sweat
shops and the infamous Triangle Shirtwaist Company fire of 1911,
which took the lives of 146 workers.2 The brutality of unsafe condi-
tions, extremely low pay, and long hours with virtually no protection
for labor prompted a drive for reform.3 Yet organized labor, which
had gained some strength from the emergency conditions of World
War I, saw its membership fall from four million in 1919 to three mil-
lion by the beginning of the Great Depression.4 The election of Presi-
dent Franklin D. Roosevelt alongside a substantial Democratic
congressional majority and the New Deal that followed fashioned a
response that took a number of forms and assisted in the restoration
of labor’s fortunes beyond the immediate decline of the 1920s.5
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1. STEVEN GREENHOUSE, BEATEN DOWN, WORKED UP: THE PAST, PRESENT, AND FUTURE

OF AMERICAN LABOR (2019) [hereinafter GREENHOUSE, BEATEN DOWN].
2. Id. at 60–65.
3. Id. at 65–72.
4. LEO WOLMAN, EBB AND FLOW IN TRADE UNIONISM 26, 35 (1936).
5. See generally id.
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First, after a number of starts—both false and otherwise—the Na-
tional Labor Relations Act (“NLRA” or “Act”) was enacted.6 The Act
established a public policy that promoted collective bargaining
through both a representation process featuring secret ballot box
elections as well as the unfair labor practice prohibitions protecting
workers against employer conduct consisting of both anti-union job
discrimination and other “concerted” activities protesting job condi-
tions.7 Supplementing this law was a belated recognition by the Su-
preme Court that anti-trust law had no general applicability to union
organizing.8

Second, the Fair Labor Standards Act of 1938 provided for both
minimum wages and maximum hours.9 Three years later, it required
overtime pay.10 But today, as Greenhouse notes, not only is the NLRA
an outmoded and ineffective shell of its former self, but also the fed-
eral minimum wage itself is of little consequence, as union and com-
munity activists have pushed for the doubling of the federal wage at
state and local government level with some measure of success.11

Greenhouse is at his best in not only dramatizing the contempo-
rary gulf between rich and poor—addressing indignities thrust upon
workers in a number of sectors12—but also in chronicling the major
role played by organized labor in creating basic standards. For exam-
ple, Greenhouse discusses standards in areas such as hours worked,
premium pay, seniority systems protecting workers during promotion
and layoff, and grievance-arbitration machinery for the resolution of
disputes without strikes or litigation.13 Beaten Down describes the auto-

6. Prior to the National Labor Relations Act (“NLRA”), Congress had already pro-
vided for collective bargaining in the railroad industry through the Railway Labor Act of
1926. Furthermore, the National Labor Board (under the auspices of the National Indus-
trial Recovery Act (“NIRA”), the pre-NLRA National Labor Relations Board, and an execu-
tive order of the president) had been conducting elections, albeit under statutory
machinery that was unenforceable after the Supreme Court’s holding that the NIRA was
unconstitutional. A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). See
WILLIAM B. GOULD IV, A PRIMER ON AMERICAN LABOR LAW, 38–39 (6th ed. 2019) [hereinaf-
ter GOULD, AMERICAN LABOR LAW].

7. See generally GOULD, AMERICAN LABOR LAW, supra note 6, at 65–89.
8. United States v. Hutcheson, 312 U.S. 219 (1941).
9. 29 U.S.C. §§ 206, 207 (2018).

10. United States v. Darby, 312 U.S. 100 (1941). The same judicial approach had been
previously expressed in NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).

11. See GOULD, AMERICAN LABOR LAW, supra note 6, at 30–31.
12. See generally STEVEN GREENHOUSE, THE BIG SQUEEZE: TOUGH TIMES FOR THE AMERI-

CAN WORKER (2008).
13. GREENHOUSE, BEATEN DOWN, supra note 1, at 59, 78–79.
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mobile sit-down strikes,14 the rise of new industrial unions affiliated
with the Congress of Industrial Organizations (“CIO”),15 and the cen-
tral role played by the United Auto Workers (“UAW”) and its visionary
leader, Walter Reuther.16 Reuther and his brothers, Victor and Roy,
were instrumental in the Flint sit-down strike, which produced union
recognition.17

Reuther worked with President Franklin Delano Roosevelt and
his administration to convert the auto plants to the war effort, produc-
ing 500 warplanes a day.18 With the cessation of hostilities in 1945, he
insisted that General Motors not raise prices as a result of wage in-
crease demands, a proposal regarded as revolutionary and socialis-
tic.19 As President of the UAW, Reuther pioneered cost of living
adjustment increases, comprehensive health insurance, and pension
benefits in the 1950 collective bargaining agreement, which lasted five
years.20 This was deemed the “Treaty of Detroit”—a new social con-
tract between labor and management.21 In 1955, Reuther moved to-
ward the negotiation of the Guaranteed Annual Wage (“GAW”).22

Civilized workforce relationships and a genuine bill of employment
rights seemed to come out of the ‘50s and ‘60s.

But union gains, which brought the movement to its zenith of
strength between the post-World War II era and the ‘60s,23 have been
on a downward slope since then. The idea that corporations had any

14. See NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240, 247 (1939) (holding that
the NLRB did not have the authority to order an employer to reinstate workers who were
fired after a sit-down strike). But as Jane McAlevey has written:

When most people recall the New Deal, they think of auto-plant sit-down strikes,
which won huge gains for the whole of the working class. But those came in 1936
and 1937, after the NLRA. The strikes that mattered most, in 1933 and 1934, are
too often overlooked—collective actions that challenges brutal repression in Seat-
tle, Minneapolis, and other cities.

Jane McAlevey, Editorial, Strike!, NATION (Sept. 23, 2019), https://www.thenation.com/ar-
ticle/unbreakable-human-solidarity [https://perma.cc/XUW2-45M6]. See generally ERIK

LOOMIS, A HISTORY OF AMERICAN IN TEN STRIKES (2019).
15. GREENHOUSE, BEATEN DOWN, supra note 1, at 82–83.
16. Id. at 95–106.
17. VICTOR G. REUTHER, THE BROTHERS REUTHER AND THE STORY OF THE UAW, 143–71

(1976).
18. GREENHOUSE, BEATEN DOWN, supra note 1, at 95.
19. Id. at 98–100.
20. Id. at 101–04; cf. William B. Gould IV, Watch for a Historic Auto Pact, N.Y. TIMES, July

27, 1987, at A19 (discussing 1987 contract negotiations that would significantly impact the
agreements pioneered by Reuther).

21. Id. at 104–05.
22. Labor: The G.A.W. Man, TIME, June 20, 1955, at 20–23.
23. GREENHOUSE, BEATEN DOWN, supra note 1, at 104–05; see also GERALD MEYER,

UNION MEMBERSHIP TRENDS IN THE UNITED STATES 22 (2004).
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responsibility or loyalty to employees, as opposed to stockholders and
the immediate profit margin, disappeared.24 As Greenhouse points
out, the decline of labor has proceeded in tandem with rising inequal-
ity.25 Unions, now possessing a membership of 10.5% of the
workforce, have been pushed down from the thirty-five percent mem-
bership level that they enjoyed in 1955.26 The private sector once wit-
nessed labor leading the way with strong industrial unions like the
UAW and the United Steelworkers, setting the pace and vying with
one another as to which would provide the most innovative workforce
gains.27 But now the private sector has just above a six percent mem-
bership, or little more than the representation of one out of every
twenty workers in the labor force.28

Though most all objective signs point toward a preservation for
continuation of this trend, Greenhouse is right to discuss the future of
labor and future reforms as well as its difficult but proud past and
vexatious present. Teacher protests29 and gig economy stirrings30 have

24. It is possible that recent developments could mean some modification to this ap-
proach. See Business Roundtable Redefines the Purpose of a Corporation to Promote ‘An Economy
That Serves All Americans,’ BUS. ROUNDTABLE (Aug. 19, 2019), https://www.businessround
table.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-eco
nomy-that-serves-all-americans [https://perma.cc/6ZZE-67Z4]. See also RICK WARTZMAN,
THE END OF LOYALTY: THE RISE AND FALL OF GOOD JOBS IN AMERICA (2017). See also NLRB v.
Local Union No. 1229, IBEW, 346 U.S. 464 (1953); DirecTV, Inc. v. NLRB, 837 F.3d 25
(D.C. Cir. 2016); MikLin Enters., Inc. v. NLRB, 861 F.3d 812 (8th Cir. 2017) (regarding the
employee loyalty issue in the courts and before the Board).

25. Greenhouse notes that the federal minimum wage is now 37% below its 1968 level
after factoring in inflation, and that 1% of households received 22% of the nation’s in-
come in 2015, up from 9% in 1984—the highest percentage for the 1% since the 1920s.
GREENHOUSE, BEATEN DOWN, supra note 1, at 12–13. Cf. Nicholas Kristof, Opinion, Trump’s
War on Workers, N.Y. TIMES, Aug. 11, 2019, Sunday Review at 9.

26. GREENHOUSE, BEATEN DOWN, supra note 1, at 328.
27. See Gerald Friedman, Labor Unions in the United States, EH.NET ENCYCLOPEDIA (Mar.

16, 2008), http://eh.net/encyclopedia/labor-unions-in-the-united-states/ [https://
perma.cc/7HK9-QNCL].

28. GREENHOUSE, BEATEN DOWN, supra note 1, at 328.
29. Michelle Chen, The Oklahoma Teachers’ Strike Is a Mutiny Against Austerity, IN THESE

TIMES (Apr. 6, 2018), https://inthesetimes.com/working/entry/21040/Oklahoma-teach-
ers-strike-austerity-west-virginia-kentucky-wages-students [https://perma.cc/8RP2-2NKG];
Dana Goldstein, In Protest of Low Pay, Educators in Arizona Threaten to Walk Out, N.Y. TIMES,
Apr. 21, 2018, at A15; Dana Goldstein, Protests Spread, as Teachers Press For Better Pay and More
Funding, N.Y. TIMES, Apr. 4, 2018, at A16; Dana Goldstein & Alexander Burns, Teacher Walk-
outs Threaten Republicans’ Grip on Red States, N.Y. TIMES, Apr. 13, 2018, at A12; see generally
Noam Scheiber, Can Weak Unions Get Teachers More Money?, N.Y. TIMES, May 6, 2018, at K3.

30. New tactics have developed for the organization of ride-hailing drivers. See Noam
Scheiber & Kate Conger, Far-Flung Ride-Hailing Drivers Find Unity and Power with an App,
N.Y. TIMES, Sept. 21, 2019, at B3. But as set forth in infra note 61, California has enacted
legislation that provides a greater opportunity for employee status than previously. Dustin
Gardiner, Newsom Signs Bill Reforming Gig Work, S.F. CHRON., Sept. 9, 2019, at D1, D3; Levi
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provided some potential for progress. However, my own view, as ex-
plained below, is that his ideas about how organized labor can be re-
vived, while well-meaning and motivated, are a bit fanciful and
unrealistic. Sad to say, however, no one else thus far has proposed
anything much better.31

The book’s proposals about the future can be divided into two
parts: (1) recommendations for labor law reform and (2) advocacy of
reforms for the labor movement itself.32 But the latter, while consider-
ably more useful than the former because of the overriding impor-
tance of the movement itself, seems to depend exclusively or primarily
upon legal reforms. For instance, Greenhouse argues that in order to
deal with the excessively sluggish and bureaucratic behavior of many
unions, union officials should be provided a bonus (presumably
through union constitutional reforms or the law) for recruiting new
members.33 Yet, it is unclear whether lethargic unions will take genu-
ine initiatives in response to rules imposed from above. The very crea-
tivity that is so important to union organizing would be used to evade
such rules.

The New Deal Until Now

What then can be done? In part, this requires some examination
of what has changed since the emergence of the near century-old New
Deal and the NLRA. Some scholars, focusing upon the growing power
of capital and the consequent ability to exploit labor, have put for-
ward the idea of antitrust law as a vehicle to reduce this power and
thus enhance that of labor.34

Labor union leaders as well as lawyers have always placed consid-
erable emphasis on the importance of law in union organizational ef-

Sumagaysay, Newsom Signs Bill for Gig Workers, BAY AREA NEWS GROUP, Sept. 19, 2019, at 1, 8;
Carolyn Said, What to Expect when Gig Work Law Takes Effect, S.F. CHRON., Sept. 16, 2019, at
A1, A5. On the status of gig workers generally, see Neil Irwin, Gig Trend Is Finding It Has
Limits, N.Y. TIMES, Sept. 16, 2019, at B1, B4.

31. “[Other ideas] . . . are a distraction from what workers need most: power . . . . [t]o
win, to save America from its worst self, we need more massive strikes—before, during, and
after the 2020 election.” McAlevey, supra note 14.

32. See generally GREENHOUSE, BEATEN DOWN, supra note 1, 323–28.
33. Id. at 335.
34. See Suresh Naldu, Eric A. Posner & Glen Weyl, Antitrust Remedies for Labor Market

Power, 132 HARV. L. REV. 536 (2018); Nathan Schneider & Sandeep Vaheesan, There’s More
Than One Way to Fight a Monopoly, ATLANTIC (Aug. 11, 2019), https://www.theatlantic.com/
ideas/archive/2019/08/fighting-monopoly-will-require-collective-power/595729/ [https:/
/perma.cc/X3EW-NJZY].
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forts.35 In part, this stems from its obvious and important significance
in the 1930s, when both the NLRA and the industrial unions were just
getting started.36 Walter Galenson summed up the role of law at that
time in this way:

In terms of importance to the labor movement, star billing must be
given to the National Labor Relations Act, which was enacted in
1935 after the futile NRA attempt to safeguard the right of collec-
tive bargaining through voluntary agreement among employers.
The declaration by the U. S. Supreme Court in April 1937, that the
NLRA was constitutional was a major factor in making that year
one of the most memorable in the annals of American labor.
There is grave doubt that without the NLRA, the new industrial
unions could have survived the economic recession of 1937-1939.37

But it was not simply the National Labor Relations Board
(“NLRB” or “Board”) itself. Notwithstanding the criticisms of the Crit-
ical Legal Studies group,38 which maintains that the labor movement
was set back by a judicially devised deradicalization in its early years,
the Supreme Court and the federal judiciary itself played a major role

35. In substantial part, law was influential in the United States because it came so
early in the development of industrial unions. See generally HENRY PHELPS BROWN, THE ORI-

GIN OF TRADE UNION POWER (1983). Cf. OTTO KAHN-FREUND, LABOUR LAW: OLD TRADITIONS

NEW DEVELOPMENTS 224 (1968) (observing that labor relations in Great Britain were “col-
lective laissez-faire”).

36. WALTER GALENSON, THE CIO CHALLENGE TO THE AFL: A HISTORY OF THE AMERICAN

LABOR MOVEMENT 1935-1941, at 611 (1960).
37. Id.
38. Karl E. Klare, Judicial Deradicalization of the Wagner Act and the Origins of Modern

Legal Consciousness, 1937-1941, 62 MINN. L. REV. 265, 268–69 (1978); Karl E. Klare, Labor
Law As Ideology: Toward a New Historiography of Collective Bargaining Law, 4 INDUS. REL. L.J.
450 (1981); Staughton Lynd, Government Without Rights: The Labor Law Vision of Archibald
Cox, 4 INDUS. REL. L.J. 483 (1981). Regarding this judicial de-radicalization thesis, Professor
Dubofsky had this to say:

My discomfort derives largely from the absence of real material forces or power
balances in the analysis. The evolution of the law must be seen in light of shifts in
the political balance of power and ebbs and flows in the labor movement, aspects
of history which these papers neglect owing to their necessarily narrow focus on
the law itself. I realize quite well that the law cannot simply be reduced to a func-
tion of the balance of material forces in the economic and political arenas, nor
viewed solely as a personification of ruling-class beliefs. The law indeed has an
existence of its own. Nevertheless, the evolution of the law must be seen in rela-
tion to fundamental changes in other arenas of life and struggle. Seen in isola-
tion, as sometimes appears the case in these two papers, labor law makes little
sense.

Melvyn Dubofsky, Legal Theory and Workers’ Rights: A Historian’s Critique, 4 INDUS. REL. L.J.
496, 498 (1981). See also Joseph A. McCartin, Context Matters More: A Response to Joe Burns, 37
LAB. STUD. J. 349 (2013).
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in union growth through interpretations of the NLRA.39 As Professor
Melvyn Dubofsky wrote:

What the federal judiciary had accomplished by the end of 1941 in
the sphere of labor law was truly amazing. Alone among the
branches of the federal government, it had not retreated far, if at
all, in the face of an aggressive and growing antilabor movement.
Despite a few rulings partly adverse to the NLRB and trade unions,
the federal judiciary—the Supreme Court especially—had substan-
tially extended the rights of workers, unions, and the NLRB. If the
New Deal had failed by 1941, to achieve a total transformation in
industrial relations, the federal judiciary had indeed experienced a
legal revolution with enormous implication for the American labor
movement.40

Decline’s Reasons

But that was then, and this is now—2019, a picture that is consid-
erably more complex than eighty-five years ago during the time of
union organizational efforts in the Great Depression. Subsequent to
World War II, the Republican Eighteenth Congress enacted the Taft-
Hartley amendments to the NLRA over President Harry Truman’s
veto,41 with more labor restrictions to follow in 1959.42 More impor-
tantly, in the midst of this, two major federations, the American Feder-
ation of Labor (“AFL”) and the Congress of Industrial Organizations,
merged into one entity: the AFL-CIO.43 George Meany became its
head with Reuther elected to a subordinate position.44 Meany’s view
was that the size of the labor movement and the number of employees
represented by it had nothing whatsoever to do with the strength and
viability of the movement.45 States Greenhouse:

After the remarkable surge of union growth during the late 1930s
and the 1940s, and after the extraordinary economic gains made in
the 1950s, many labor leaders became dangerously self-satisfied.
Too many seemed convinced that they and their newly powerful
unions could rest on their laurels. Instead of remaining the organ-
ize-the-unorganized, fight-like-hell unions of old, many unions em-

39. MELVYN DUBOFSKY, THE STATE AND LABOR IN MODERN AMERICA, 165–66 (1994).
40. Id.
41. HARRY A. MILLIS & EMILY CLARK BROWN, FROM THE WAGNER ACT TO TAFT-HARTLEY:

A STUDY OF NATIONAL LABOR POLICY AND LABOR RELATIONS (1950); William B. Gould IV,
Taft-Hartley Comes to Great Britain, 81 YALE L.J. 1421 (1972).

42. GREENHOUSE, BEATEN DOWN, supra note 1, at 104; see generally Labor Management
Reporting and Disclosure Act of 1959, 29 U.S.C. § 401 (2018).

43. The G.A.W. Man, supra note 22, at 22.
44. See GREENHOUSE, BEATEN DOWN, supra note 1, at 167–68.
45. WILLIAM B. GOULD IV, BLACK WORKERS IN WHITE UNIONS: JOB DISCRIMINATION IN

THE UNITED STATES 17 (1977).
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braced a small-bore, bureaucratic approach that focused on
handling grievances or getting an additional quarter-percent raise.
Those matters are important, but if unions are to remain effective
champions of workers, it’s vital that they not lose their fight and
fire or their broader social vision.46

Greenhouse notes that in the Meany era, unions spent only three
percent of their budgets on organizing when a few years earlier they
had used more than thirty percent of their budget for such pur-
poses.47 Of course, as Greenhouse notes again, employer resistance to
unions has been more unyielding and adamant in the United States
than in other countries.48 But the combination of lethargy and anti-
union behavior was lethal to the vitality of unions. It meant, amongst
other things, that some of the biggest new employers in Silicon Valley
like Google, Microsoft, and Facebook were left completely unorgan-
ized by using temporary and “contingent” workers as a second tier
who were paid less and denied fringe benefits available to others.49

But, of course, there were other factors beyond union inactivity.
First, foreign competition led to big domestic job losses, particu-

larly in manufacturing and disproportionately located in the union-
ized sector of the economy.50 This foreign competition stemmed from
Germany, Japan, and more recently from the developing world.51 It
was thought the negotiation of international trade agreements like
the North American Free Trade Agreement (“NAFTA”) and other
similar instruments furthered collective bargaining concessions and
enhanced the ability of corporations to make threats to relocate to
countries with lower labor costs.52 Another factor that undermines or-

46. GREENHOUSE, BEATEN DOWN, supra note 1, at 167. Cf. RICHARD A. LESTER, AS UN-

IONS MATURE: AN ANALYSIS OF THE EVOLUTION OF AMERICAN UNIONS (1958).
47. Id. at 168.
48. Id. at 154. See generally Caleb Crain, State of the Unions, NEW YORKER (Aug. 19,

2019), https://www.newyorker.com/magazine/2019/08/26/state-of-the-unions [https://
perma.cc/Z6TH-S6YM].

49. Editorial Board, Google Should Google the Word ‘Employee,’ N.Y. TIMES, May 30, 2019,
at A26. Considerable litigation involving fringe benefits and temporary employees has
emerged. See Vizcaino v. Microsoft Corp., 120 F.3d 1006 (9th Cir. 1997); Kalksma v. Konica
Minolta Bus. Sols. U.S.A., Inc., No. 10-2829 DRD, 2011 WL 3703471 (D.N.J. Aug. 22, 2011);
Oplchenski v. Parfums Givenchy, Inc., No. 05 CV 6105, 2009 WL 440959 (N.D. Ill. Feb. 19,
2009); Recent Case, Contracts – Independent Contractor Agreements – Ninth Circuit Finds That
Misclassified Employees Are Eligible for Federally Regulated Employee Benefits, 111 HARV. L. REV.
609 (1997).

50. WILLIAM B. GOULD IV, AGENDA FOR REFORM: THE FUTURE OF EMPLOYMENT RELA-

TIONSHIPS AND THE LAW 12, 35, 211 (1993) [hereinafter GOULD, AGENDA FOR REFORM].
51. Id. at 12.
52. Cf. Q-I Motor Express, Inc., 323 N.L.R.B. 767, 769 (1997) (Chairman Gould,

concurring).
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ganized labor stems from the deregulation of transportation and the
consequent emergence of new non-union firms in trucking.53 In
trucking, the International Brotherhood of Teamsters, previously so
dominant as to have a nation-wide strike potential, was decimated as
companies began to reclassify drivers who worked as employees into
the independent contractor category.54 Truck drivers who were reclas-
sified were deprived of all employment protections, i.e., protection by
antidiscrimination laws, social security, unemployment, workers’ com-
pensation, and the right to organize and participate in collective
bargaining.55

That same tactic has morphed into other industries such as ride-
sharing and other portions of the so-called gig economy.56 The
Trump NLRB has held that such workers are independent contractors
rather than employees,57 but the California Supreme Court in a unan-
imous opinion adopted a so-called ABC test58 that would likely make
such drivers employees.59 This, in turn, has become the subject of de-

53. Editorial Board, Opinion, The Trouble with Trucking, N.Y. TIMES (Aug. 11, 2018),
https://www.nytimes.com/2018/08/11/opinion/sunday/the-trouble-with-trucking.html
[https://perma.cc/2XNU-7G8V]. Cf. STEVE VISCELLI, THE BIG RIG: TRUCKING AND THE DE-

CLINE OF THE AMERICAN DREAM 13 (2016).
54. The seminal cases holding that much of this conduct was unlawful are Roadway

Package Sys., Inc., 326 N.L.R.B. 842, 854 (1998) (concluding that pick-up and delivery driv-
ers are employees under the NLRA and not independent contractors) (Chairman Gould,
concurring); and Dial-a-Mattress Operating Corp., 326 N.L.R.B. 884, 894–95 (1998) (Chair-
man Gould, dissenting).

55. See generally Françoise Carré, (In)dependent Contractor Misclassification, ECON. POL’Y
INST. (June 8, 2015), https://www.epi.org/publication/independent-contractor-misclassifi-
cation/#_ref18 [https://perma.cc/7YL2-R647].

56. GREENHOUSE, BEATEN DOWN, supra note 1, at 219–20.
57. Supershuttle DFW, Inc., 367 N.L.R.B. No.75 (2019); Memorandum from Jayme L.

Sophir, N.L.R.B. Assoc. Gen. Couns., to Jill Coffman, Reg’l Dir. of Region 20 (Apr. 16,
2019) (advising on the Uber Technologies, Inc. cases, 13-CA-163062, 14-CA-158833, and 29-
CA-177483).

58. Dynamex Operations W., Inc. v. Superior Court, 416 P.3d 1, 34 (Cal. 2018) (“The
ABC test presumptively considers all workers to be employees, and permits workers to be
classified as independent contractors only if the hiring business demonstrates that the
worker in question satisfies each of three conditions: (a) that the worker is free from the
control and direction of the hirer in connection with the performance of the work, both
under the contract for the performance of the work and in fact; and (b) that the worker
performs work that is outside the usual course of the hiring entity’s business; and (c) that
the worker is customarily engaged in an independently established trade, occupation, or
business of the same nature as that involved in the work performed.”).

59. Id. (applying the ABC test to find that Dynamex, a nationwide, same-day courier
service, had misclassified its drivers as independent contractors). See generally William B.
Gould IV, Dynamex Is Dynamite, but Epic Systems Is Its Foil – Chamber of Commerce: The
Sleeper in the Trilogy, 83 MO. L. REV. 989 (2018) [hereinafter Gould, Dynamex Is Dynamite];
William B. Gould IV, The Future of the Gig Economy, Labor Law, and the Role of Unions: How
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bate in the California legislature where Uber, Lyft, Postmates, and
others have complained bitterly about the cost imposed upon their
“business model” by virtue of the court’s ruling.60 This dispute has
been resolved, at least for the moment, through the enactment of
AB5, which was signed by Governor Newsom.61

The debate about classifying workers as independent contractors
or employees in the gig economy has taken another form as well. Seat-
tle has enacted a comprehensive ordinance providing for a collective
bargaining process for both for-hire and taxi drivers.62 Seattle ac-
cepted the employer characterization of workers as independent con-
tractors and thus claimed jurisdiction over them.63 The Chamber of
Commerce challenged the lawfulness of the ordinance on both fed-
eral antitrust and labor law grounds, arguing that the ordinance vio-
lated the Sherman Antitrust Act because it sanctioned price fixing of
“ride-referral service fees by private cartels of independent-contractor
drivers.”64 The Chamber also contended that the ordinance was pre-
empted by the NLRA.65 A unanimous Ninth Circuit panel agreed that
the ordinance was incompatible with the antitrust law and held that
the City of Seattle was not shielded from this law by the state action
immunity doctrine established in Parker v. Brown.66 However, the

Will They Look Going Forward?, in NATIONAL ACADEMY OF ARBITRATORS ANNUAL PROCEEDINGS

2017: THE NEW WORLD OF WORK, 112–13 (2017).
60. One of the best discussions of this and problems relating to employee flexibility is

contained in Michael Hiltzik, Uber and Lyft Try to Blunt a Court Ruling that Their Drivers Are
Employees, L.A. TIMES (July 11, 2019), https://www.latimes.com/business/hiltzik/la-fi-
hiltzik-uber-lyft-dynamex-20190711-story.html [https://perma.cc/26SQ-FEFH].

61. CAL. LAB. CODE § 2750.3 (West 2019). See supra note 30; see also supra note 70. Cf.
Miriam Pawel, You Call It the Gig Economy. California Calls It ‘Feudalism.’, N.Y. TIMES (Sept.
12, 2019), https://www.nytimes.com/2019/09/12/opinion/california-gig-economy-bill-
ab5.html [https://perma.cc/G8NL-PTFM].

62. Taxis have been frequently excluded from the NLRA on the ground that the driv-
ers are independent contractors. See, e.g., NLRB v. Associated Diamond Cabs, 702 F.2d 912
(11th Cir. 1983); Local 777, Democratic U. Org. v. NLRB, 603 F.2d 862 (D.C. Cir. 1978);
and Yellow Taxi Co. v. NLRB, 721 F.2d 366 (D.C. Cir. 1983).

63. See Chamber of Commerce v. City of Seattle, 890 F.3d 769, 775–77 (9th Cir. 2018).
64. Id. at 775–76.
65. Id. at 776.
66. See Parker v. Brown, 317 U.S. 341 (1943) (holding that states may legislate to ex-

tend immunity from federal antitrust laws to nonstate actors carrying out the state’s regula-
tory program under certain circumstances). In City of Seattle, the Ninth Circuit applied the
Supreme Court’s “two part test” to determine if Parker immunity applied: “First, ‘the chal-
lenged restraint [must] be one clearly articulated and affirmatively expressed as state pol-
icy,’ and second, ‘the policy [must] be actively supervised by the State.’” 890 F.3d at 782
(quoting Cal. Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 97, 105
(1980)). The Ninth Circuit held that the first part—the clear articulation requirement—
was not satisfied because the Washington legislature could not be said to have contem-
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panel also held that the ordinance was not preempted by the NLRA.67

This holding created an opportunity for California and other jurisdic-
tions to legislate protection in the form of the collective bargaining
process for workers who are not regarded as employees because the
Ninth Circuit has held that the regulation of such workers is not un-
constitutionally preempted.68

Accordingly, the ability of unions to organize or protect in some
manner gig economy workers has emerged as one of the cutting-edge
issues of this century.69 It stands alongside the previously discussed
obstacles of anti-union employer opposition and limited union ex-
penditures for organizing, globalization, and deregulation.

An even more or at least equally formidable obstacle, however, is
that of technology and the computer revolution.70 As Carl Benedikt
Frey has written:

Since its peak in 1979, more than seven million American manu-
facturing jobs have disappeared. And America’s industrial towns
and smokestack powerhouses, where blue-collar jobs were clus-
tered, have felt the consequences most keenly. Where middle-class
jobs withered, whether due to automation or globalization, a range
of societal problems have emerged . . . . Over the period [of 1979-
97] . . . , the wages of unskilled men fell by [twenty] per cent, while
the property crimes rose by [twenty-one] percent.71

Robotization is concentrated in ten states where unions are more
heavily congregated, with Michigan having as many robots as the en-

plated that the for-hire drivers would “price fix” their compensation given that the
ridesharing industry was not yet in existence. Id. at 783. The unanimous panel also held
that the second part—the active supervision requirement—was not met because active su-
pervision had to exist at the state level and the ordinance only received active supervision
at the municipal level. Id. at 789–90. See generally Gould, Dynamex Is Dynamite, supra note 59,
1021–23.

67. City of Seattle, 890 F.3d at 794–95 (relying upon and quoting Int’l Longshoremen’s
Ass’n v. Davis, 476 U.S. 380, 394 (1986)).

68. Id.
69. See William B. Gould IV, Gig Economy Workers Must Be ‘in the Room Where It Happens’,

MERCURY NEWS (July 2, 2019), https://www.mercurynews.com/2019/07/02/opinion-29/
[https://perma.cc/Y6WT-AB2B]; David Weil, Call Uber and Lyft Drivers What They Are: Em-
ployees, L.A. TIMES (July 5, 2019), https://www.latimes.com/opinion/op-ed/la-oe-weil-uber-
lyft-employees-contractors-20190705-story.html [https://perma.cc/D4XE-2X65].

70. Workers of the World Log On, ECONOMIST, Nov. 17, 2018, at 23 (discussing the ways in
which technology can hurt and help workers unionize).

71. CARL BENEDIKT FREY, THE TECHNOLOGY TRAP: CAPITAL, LABOR, AND POWER IN THE

AGE OF AUTOMATION, 249–50, 254 (2019). Cf. An Accidental Doom-Monger, ECONOMIST, June
29, 2019, at 64. See also RICHARD BALDWIN, THE GLOBOTICS UPHEAVAL: GLOBALIZATION,
ROBOTICS, AND THE FUTURE OF WORK (2019). ERIK BRYNJOLFSSON & ANDREW MCAFEE, THE

SECOND MACHINE AGE: WORK, PROGRESS, AND PROSPERITY IN A TIME OF BRILLIANT TECHNOLO-

GIES (2014).
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tire Midwest.72 It is rather difficult to organize the robots. But as
Reuther often said, the question of whether robots would be able to
purchase the products was obviously to be resolved in the negative.73

The Law

And then there is a question of whether law itself can play a role.
But, as noted above, I tend to think that Greenhouse has an exagger-
ated sense of what can be accomplished.

True, there are areas in which changes to existing law that delib-
erately retard or deter union organization can make a difference.
Right-to-work legislation enacted at state level in the private sector,
which precludes the voluntary negotiation of agreements obliging
workers to pay dues, is a major problem.74 These laws undercut union
organization and collective bargaining75 in the twenty-seven states76

that have enacted such laws77 and, equally important, have contrib-
uted substantially to both union and Democratic Party weaknesses in
the political arena. The Supreme Court has held that such negotiated
agreements are unconstitutional in the public sector, thus creating a

72. Mark Muro, Where the Robots Are, BROOKINGS (Aug. 14, 2017), https://
www.brookings.edu/blog/the-avenue/2017/08/14/where-the-robots-are [https://
perma.cc/SVR5-8JAQ].

73. “While touring a robotic assembly line with UAW President Walter Reuther,
Henry Ford II is alleged to have asked ‘Walter, how will you get these robots to pay UAW
dues?’ to which Reuther responded ‘Henry, how are you going to get them to buy cars?’”
Kenneth G. Dau-Schmidt, Labor Law 2.0: The Impact of New Information Technology on the
Employment Relationship and the Relevance of the NLRA, 64 EMORY L.J. 1583, 1604 n.131 (2015)
(citing ERIK BRYNJOLFSSON & ANDREW MCAFEE, RACE AGAINST THE MACHINE: HOW THE DIGI-

TAL REVOLUTION IS ACCELERATING INNOVATION, DRIVING PRODUCTIVITY, AND IRREVERSIBLY

TRANSFORMING EMPLOYMENT AND THE ECONOMY, 17–19 (2011)).
74. See e.g., BENJAMIN COLLINS, CONG. RESEARCH SERV., R42575, RIGHT TO WORK, LAWS:

LEGISLATIVE BACKGROUND AND EMPIRICAL RESEARCH (2014).
75. James Feigenbaum, Alexander Hertel-Fernandez & Vanessa Williamson, From the

Bargaining Table to the Ballot Box: Political Effects of Right to Work Laws 4 (Nat’l Bureau of
Econ. Research, Working Paper No. 24259, 2018).

76. Missouri enacted such legislation, but in August 2018 the voters repudiated the
Legislature’s decision by referendum, bringing the number back to twenty-seven. Noam
Scheiber, Missouri Voters Reject Anti-Union Law in a Victory for Labor, N.Y. TIMES (Aug. 7,
2018), https://www.nytimes.com/2018/08/07/business/economy/missouri-labor-right-to-
work.html [https://perma.cc/5EV4-Y93J]; Kurt Erickson & Jack Suntrup, Democrats, Unions
Declare Victory as “Right to Work” Loses by Wide Margin in Missouri, ST. LOUIS POST-DISPATCH

(Aug. 8, 2018), https://www.stltoday.com/news/local/govt-and-politics/democrats-un-
ions-declare-victory-as-right-to-work-loses-by/article_d75fc640-45e0-5ecc-93c9-
91cecca36113.html [https://perma.cc/XZ8S-GE39]. GOULD, AMERICAN LABOR LAW, supra
note 6, at 98–99.

77. See GOULD, AMERICAN LABOR LAW, supra note 6, at 98.
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national right-to-work law for public employee unions.78 But it seems
highly unlikely that through statutory amendment in the private sec-
tor or constitutional amendment in the public sector that any of this
can change soon.79

What else can be done? Greenhouse acknowledges that proposals
for industry-wide bargaining have no chance of being enacted into
law.80 He appears to believe that state wage boards providing for
union representation—an idea that contains intrinsic good sense—
could give life to unions and collective bargaining.81 Yet there is no
evidence to support the idea that a union presence or something akin
to bargaining will emerge. Moreover, occupational health and safety
commissions, initiated in the states of Washington and Oregon and
now elsewhere, held the same promise—but nothing developed for
unions.82

Yet, another approach that involved unions in working condi-
tions—specifically dismissals by workers involved with unions but una-
ble to show a violation of the NLRA—might hold more potential. This
focuses upon the protection of workers against employer dismissals or
other retaliatory actions that are without just cause by state statute or
local ordinance. This idea was initially recommended by the Califor-
nia State Bar Ad Hoc Committee on Wrongful Discharge and Termi-
nation of Employment in 1984.83 This approach sprung from the

78. Janus v. Am. Fed’n of State, Cty., and Mun. Emp., Council 31, 138 S.Ct. 2448, 2460
(2018).

79. See generally William B. Gould IV, How Five Young Men Channeled Nine Old Men:
Janus and the High Court’s Anti-Labor Policymaking, 53 U.S.F. L. REV. 209 (2019).

80. GREENHOUSE, BEATEN DOWN, supra note 1, at 323. The idea of sectoral bargaining
in the gig economy was first developed in David Rolf, A Roadmap to Rebuilding Worker Power,
CENTURY FOUND. (Aug. 9, 2018), https://tcf.org/content/report/roadmap-rebuilding-
worker-power [https://perma.cc/D7AK-QBC7].

81. GREENHOUSE, BEATEN DOWN, supra note 1, at 331–32.
82. State legislation mandating OSHA safety and health committees has spread be-

yond Oregon and Washington to many other states. As of 2016, OSHA white paper on
safety and health programs found:

Fourteen states require an employee/employer safety committee at some or all
workplaces in their jurisdiction. Six states (Connecticut, Minnesota, North Caro-
lina, Tennessee, Vermont, and West Virginia) require high hazard/high risk
workplaces to have safety committees . . . . Alabama requires employers to form a
safety committee if requested to do so by an employee. Eight states use establish-
ment size as a criterion for requiring a safety committee, ranging from [five] or
more employees (Montana) to [twenty-five] or more employees (Connecticut,
Nevada, and Minnesota).

OCCUPATIONAL SAFETY AND HEALTH ADMIN., SAFETY AND HEALTH PROGRAMS IN THE STATES 2
(2016).

83. To Strike a New Balance: A Report of the Adhoc Committee on Termination at Will and
Wrongful Discharge Appointed by the Labor and Employment Law Section of the State Bar of Califor-
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large number of wrongful discharge legal actions instituted in the
state courts (California had a disproportionate share of them) in the
1970s and early ‘80s that carved out exceptions to the principle that
the employment agreement or contract was terminable at will.84 The
majority of the committee, which I co-chaired, was of the view that just
cause arbitration for dismissals would be better for all involved: em-
ployers would be relieved from lengthy and expensive litigation
before juries that were frequently hostile to corporations;85 employees
would be relieved from higher judicial costs and their substantive
rights could be expanded through a just cause standard similar to that
set forth in collective bargaining agreements; and unions, by repre-
senting workers and demonstrating what they could do well, would
interest workers in union representation.

This approach did not work out. Employers were wary of the just
cause standard because it would expand employee rights;86 unrepre-
sented workers had no say in this decision; plaintiffs lawyers were do-
ing well with higher income employees already availing themselves of
existing judicial procedures (low-income workers get screened out be-
cause the case is not of sufficient worth to counsel);87 and unions al-
ternated between lethargy and opposition, i.e., if workers want this
process they should get a union—ignoring that their use of the proce-

nia, LAB. & EMP. L. NEWS, Feb. 8, 1984 (on file at Stanford Law School) [hereinafter To
Strike a New Balance]. Portions of the above are taken from William B. Gould IV, The Contin-
ued Demise of Federal Labor Law: The States, Cities, and Others Step In to the Vacuum, BERNSTEIN

LECTURE: THE FUTURE OF WORKERS’ RIGHTS IN AMERICA (Princeton University, April 11,
2019).

84. GOULD, AMERICAN LABOR LAW, supra note 6, at 103. Montana is the only jurisdic-
tion to have enacted wrongful discharge legislation. See Leonard Bierman, Karen Vinton &
Stuart A. Youngblood, Montana’s Wrongful Discharge from Employment Act: The Views of the
Montana Bar, 54 MONT. L. REV. 367 (1993); Leonard Bierman & Stuart A. Youngblood,
Interpreting Montana’s Pathbreaking Wrongful Discharge from Employment Act: A Preliminary Anal-
ysis, 53 MONT. L. REV. 53 (1992).

85. See To Strike a New Balance, supra note 83.
86. They were soon to devise their own employer promulgated procedures, which

would give arbitration a bad name—just as Justice Ginsburg noted regarding the wide prev-
alence of “unbargained for” arbitration foisted upon the individual employee. Epic Sys.
Corp. v. Lewis, 138 S.Ct. 1612, 1648–49 (2018) (Ginsburg, J., dissenting). See Cordua Res-
taurants, Inc. 368 N.L.R.B. No. 43 (2019) (holding that, notwithstanding Epic Systems, an
employer may not sanction employees for filing class or collective actions with employees
in the workplace).

87. William B. Gould IV, Order Up Fast Food Firing Fairness: In Praise of the City Council
Push for Just Cause Terminations, N.Y. DAILY NEWS (Feb. 16, 2019), https://
www.nydailynews.com/opinion/ny-oped-order-up-fast-food-firing-fairness-20190214-
story.html [https://perma.cc/66PY-XGSP] [hereinafter Gould, Order Up Fast Food Firing
Fairness].
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dure could interest unorganized workers.88 This meant that the ex-
isting system marched on without any provision for employees who
were unrepresented by a union or who could not hang their hat on an
anti-discrimination law that would allow them to protest on the basis
of race, sex, age, etc.

The Clinton Board, of which I was Chairman in the ‘90s, thought
that it could make a modest contribution to filling this void in the
absence of wrongful discharge legislation itself, given the NLRA provi-
sions providing for freedom of association to improve working condi-
tions.89 The Board held that unions could offer legal assistance to
workers during union organizational campaigns without providing un-
lawful benefits.90 Thus, the Board could step in to help workers with
minimum wage litigation and anti-discrimination complaints, which
needed both or either administrative and judicial redress.91 But while
employers complained mightily, unions appear to have taken little ad-
vantage of this opportunity, if one can judge by the miniscule amount
of reported cases.92 In the occasional speech before academic and
neutral groups like the Labor and Employment Relations Act
(“LERA”), union leaders have espoused interest in this kind of role.
However, little action has been taken during these past thirty-five years
since the California report and in the two decades that followed the
Clinton Board’s decision.

In early 2019, New York City union organizing around the mini-
mum wage issue has renewed interest in this subject.93 The Service
Employees International Union (“SEIU”) has stated that arbitrary dis-
missals have been instituted by fast food employers in retaliation for
agitation on behalf of the $15 campaign in that city.94 Accordingly,
they have proposed the same kind of just cause arbitration protection
that we advocated unsuccessfully in California thirty-five years ago,

88. See Gould, AMERICAN LABOR LAW, supra note 6, at 772; see also William B. Gould IV,
The Idea of the Job as Property in Contemporary America: The Legal and Collective Bargaining Frame-
work, 1986 B.Y.U. L. REV. 885 (1986).

89. 29 U.S.C. §§ 151, 157 (2018).
90. Novotel New York, 321 N.L.R.B. 624 (1996).
91. Id.
92. See generally John C. Truesdale, Battling Case Backlogs at the NLRB, 16 LAB. LAW. 1, 2

n.4 (2000).
93. Gould, Order Up Fast Food Firing Fairness, supra note 87.
94. Patrick McGeehan, After Winning a $15 Minimum Wage, Fast Food Workers Now Battle

Unfair Firings, N.Y. TIMES (Feb. 12, 2019), https://www.nytimes.com/2019/02/12/nyre-
gion/fast-food-worker-firings.html [https://perma.cc/Y5GP-9LZP].
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and Councilman Brad Lander introduced a bill on that topic in the
New York City Council in February 2019.95

It may be that this legislation will languish just as its predecessors
have. But this time around, the idea has a sponsor involved in the
process—the SEIU.96 Whatever happens down the road, it seems clear
that focus on other working conditions beyond the minimum wage
itself is the sine qua non for such union organizing and that dismissals
might play a role in this process. A razor-like focus upon a specific
industry where the workers and union, acting as their advocate, have a
specific self-interest97 may be a significant ingredient. It was the ab-
sence of these dynamics that doomed earlier proposals.

Greenhouse also advocates legal changes providing for worker
representation on the board of directors of companies, a practice re-
quired by law in Germany and advocated by Senator Elizabeth War-
ren.98 But in the United States such arrangements have been
negotiated generally as a quid pro quo for union concessions where em-
ployers are financially beleaguered.99 Yet there is no union consensus
supporting the desirability of this practice or legislation that would
require such support.100

Another avenue is reform of the NLRA itself, which, through one-
sided interpretation by the Supreme Court, allows employers but not
unions through non-employee union organizers to campaign on com-
pany property in response to an employer “captive audience”
speech.101 Greenhouse, like others before him,102 sounds the alarm

95. New York City Council Int. 1415-2019, Feb. 13, 2019; cf. Gould, Order Up Fast Food
Firing Fairness, supra note 87.

96. See McGeehan, supra note 94.
97. The legislation will have to clear the NLRA preemption hurdle and be character-

ized as anti-retaliatory against a minimum wage; it will also have to circumvent a collision
with Federal Arbitration Act of 1925, a statute accorded preemption in a series of SCOTUS
rulings. See generally AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011); Am. Express
Co. v. Italian Colors Rest., 570 U.S. 228 (2013); Oxford Health Plans LLC v. Sutter, 569
U.S. 564 (2013); Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1626 (2018).

98. S. 3348, 115th Cong. (2018).
99. Larry W. Hunter, Can Strategic Participation Be Institutionalized? Union Representation

on American Corporate Boards, 51 INDUS. & LAB. REL. REV. 573, 577 (1998); GOULD, AGENDA

FOR REFORM, supra note 50 at 113–14.
100. Hunter, supra note 99, at 577; Eileen Applebaum & Larry W. Hunter, Union Partic-

ipation in Strategic Decisions of Corporations 28 (NBER Working Paper No. 9590, 2008); see
Everett M. Kassalow, Employee Representation on U.S., German Boards, MONTHLY LAB. REV.,
Sept. 1989, at 39; Clyde W. Summers, Codetermination in the United States: A Projection of
Problems and Potentials, 4 J. COMP. CORP. L. & SEC. REG. 155 (1982).

101. Lechmere, Inc. v. NLRB, 502 U.S. 527 (1992).
102. See GOULD, AGENDA FOR REFORM, supra note 50; William B. Gould IV, New Labor

Law Reform Variations on an Old Theme: Is the Employee Free Choice Act the Answer?, 70 LA. L.
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for sanctions that bite as a prerequisite for effective compliance. States
Greenhouse:

To deter frequent lawbreaking by employers, the National Labor
Relations Act should be strengthened so it has real teeth. To pre-
vent unlawful firings for union activity, the NLRA should have fines
that bite—$100,00 for a first firing, $200,000 for a second one, and
increasing from there. There should also be sizable financial penal-
ties when employers demote workers or cut their hours for backing
a union or when employers illegally spy on workers or threaten to
close a plant if it unionizes. If companies egregiously violate labor
laws by firing the workers spearheading a unionization drive, then
corporate executives should also face penalties with real bite, such
as large personal fines. It shouldn’t be just the pro-union workers
whose lives are turned upside down. There also needs to be swifter
and surer means to reinstate union supporters who are improperly
fired during organizing drives . . . . If the original National Labor
Relations Act included muscular penalties, instead of feeble ones,
America’s labor unions would probably have organized many mil-
lions more workers than they have.103

I have some doubts about undue emphasis upon reform of the
NLRA—doubts that have emerged over the years. Brown v. Board of
Education104 and President Eisenhower’s lack of support for it105 pro-
vides one of a number of examples about the limits of law. As Profes-
sor Dubofsky has noted, it is a bit short-sighted to examine the law
without other surrounding circumstances.106

And here is a more specific problem. The Agricultural Labor Re-
lations Act of 1975 was considered a dream statute for collective bar-
gaining proponents in that it addresses many of the problems in the

REV. 1, 35 (2009); see generally William B. Gould IV, The Employee Free Choice Act of 2009, Labor
Law Reform, and What Can Be Done About the Broken System of Labor Management Relations Law
in the United States, 43 U.S.F. L. REV. 291 (2008) (asserting that the Employee Free Choice
Act should be expanded and amended).

103. GREENHOUSE, BEATEN DOWN, supra note 1, at 328–29.
104. Brown v. Bd. of Educ., 347 U.S. 483 (1954).
105. William B. Gould IV, Review: Portrait of a Decade by Anthony Lewis, COMMONWEAL,

Mar. 1965, at 767.
106. Melvyn Dubofsky, The Federal Judiciary, Free Labor, and Equal Rights, in THE PULLMAN

STRIKE AND THE CRISIS OF THE 1890S: ESSAYS ON LABOR AND POLITICS 166 (Richard
Schneirov, Shelton Stromquist & Nick Salvatore eds., 1999) (“[W]hen legal rules clashed
with more common or consensual values, the rules lost. Recall that Andrew Jackson re-
fused to implement Chief Justice John Marshall’s ruling in favor of the claims of the Chero-
kee Nation; that Dwight Eisenhower was reluctant to endorse the Warren Court’s decision
in Brown v. Board of Education of Topeka (because law cannot change people’s hearts);
or that for ten years after the Brown decision school desegregation proved the exception
not the rule.”). See also Faculty of Law, McGill University, Transnational Futures of Interna-
tional Labour Law, YOUTUBE (Apr. 11, 2019), https://www.youtube.com/watch?v
=RGAQeyI-4T8 [https://perma.cc/69Q7-LR6E] (providing an excellent discussion to the
same effect in the context of international labor law).
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NLRA upon which Greenhouse has focused.107 But in practice, the
law has not functioned that way, proving to be more woefully inade-
quate that the NLRA itself.108 This is because the statue has become
moribund as union organizing itself has become moribund. The
union organizing vacuum in California agriculture, which Green-
house properly decries in the NLRA context,109 is fatal. The best stat-
ute will not work where there is no activity.

There is yet another problem with some of the labor law reform
ideas propounded by Greenhouse. Since the Eisenhower administra-
tion, it has been recognized that each set of new NLRB appointees
appointed by a new President invariably interprets an ambiguous stat-
ute differently, thus providing for a kind of modified labor law reform
through statutory interpretation.110 But here is a very interesting fact
that gets little or no attention: Different interpretations of the statute
not only do not appear to affect union density, but the NLRBs that are
pro-union and pro-collective bargaining preside over a decline in
union density just like conservative Boards.

The Obama Board, which exceeded the record of all recent agen-
cies with decisions that supported the statute’s policy objective to pro-
mote both worker freedom of association and collective bargaining,111

presided over a union density decline almost equal to that of the
George W. Bush era. During the Bush Board (2001-2008), the density
drop was 1.3% over eight years.112 Under the Obama Board, the drop
was 0.8%.113

Equally interesting, the same was true during my Clinton Board,
when we used the most effective enforcement tool in the Act, Section

107. Herman M. Levy, The Agricultural Labor Relations Act of 1975 – La Esperanza de Cali-
fornia para el Futuro, 15 SANTA CLARA L. REV. 783, 785 (1975).

108. See Miriam Pawel, The Sad Lesson from California - New York State, Take Note: Even the
Most Pro-Worker Law in the Country is Ineffective if No One Uses It, N.Y. TIMES (July 16, 2019),
https://www.nytimes.com/2019/07/16/opinion/labor-laws-california-new-york-les-
son.html [https://perma.cc/R3LA-H72D]; cf. William B. Gould IV, Some Reflections on Con-
temporary Issues in California Farm Labor, 50 U.C. DAVIS L. REV. 1243 (2017).

109. GREENHOUSE, BEATEN DOWN, supra note 1, at 181.
110. William B. Gould IV, Politics and the Effect on the National Labor Relations Board’s

Adjudicative and Rulemaking Processes, 64 EMORY L. J. 1501 (2015).
111. See 29 U.S.C. §160 (2018).
112. Union Affiliation Data from the Current Population Survey, BUREAU OF LABOR STATIS-

TICS, https://data.bls.gov/timeseries/LUU0204899600?years_option=all_years [https://
perma.cc/2RSC-8VRK].

113. Id.
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10(j), at historically unprecedented frequency.114 This section allows
the Board to obtain temporary injunctive relief to preserve the status
quo as it was prior to an unfair labor practice pending hearing before
the agency, which diminished delays that undercut the effectiveness of
equitable remedies including reinstatement of employees. In 1994,
when the Board issued 104 authorizations of temporary injunctive re-
lief in one year, a historically unprecedented number,115 union den-
sity declined by 0.5% in that one year.116

Law that is deficient should be fixed. To argue that law and legal
reform are irrelevant may be a bridge too far. But the evidence seems
to support the proposition that law is subordinate or peripheral to
other methods of reform. The first prerequisite to change is the move-
ment itself. This cannot be done through law.

Those were the days—at least in the ‘50s through the ‘60s. But
these are the days now.

Beaten Down is an excellent analysis of where we are and where we
should be. How we get there has yet to be authoritatively established.

114. Litigation - Injunction: Injunction Activity Under Section 10(j), NLRB, https://www
.nlrb.gov/news-outreach/graphs-data/litigations/litigation-injunction [https://perma.cc/
H6DR-MWW9].

115. Id.
116. See Union Affiliation Data, supra note 112.
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