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Introduction

“I’M NOT READY FOR THAT.” That is how Sophia, a high school
sophomore at the time, responded to her boyfriend’s sexual ad-
vances.1 Despite her clearly refusing sex, Sophia’s boyfriend decided
that he was ready, and therefore, she had to be.2 After the assault,
Sophia did not know how to react or what this interaction meant for
her.3 She thought losing her virginity was supposed to be bad. It was
not until she discussed what happened with a former boss that she
realized she was raped.4

A majority of sexual assault victims are under the age of thirty-
four.5 One study found that nearly half of students between grades
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1. Angelina Chapin, ‘I Was Raped’: 4 Teens Recall Their Own Sexual Assault and Harass-
ment, HUFFPOST (Sep. 26, 2018, 3:09 PM), https://www.huffpost.com/entry/i-was-raped-
teens-sexual-assault-harassment_n_5babb8b9e4b091df72ecb2e0 [https://perma.cc/F6ZT-
5ZLM].

2. Id.
3. Id.
4. Id.
5. LAWRENCE A. GREENFELD, U.S. DEP’T OF JUSTICE, SEX OFFENSES AND OFFENDERS 30

(1997), https://bjs.gov/content/pub/pdf/SOO.PDF [https://perma.cc/3Q93-9E4Z];
RACHEL E. MORGAN & BRITNEY J. MASON, U.S. DEP’T OF JUSTICE, CRIMES AGAINST THE ELD-
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seven and twelve experience some type of sexual harassment.6 Moreo-
ver, females ages sixteen to nineteen are more likely than other mem-
bers of the general population to be victims of rape, attempted rape,
or sexual assault.7

Sexual assault is not new. Social movements demanding equality
between the sexes date back to the early nineteenth century.8 How-
ever, until the viral #MeToo movement, the conversations surround-
ing sexual assault were often met with hushed tones and victim
blaming.9 The #MeToo movement aims to “reframe and expand the
global conversation around sexual violence to speak to the needs of a
broader spectrum of survivors,” including young people;10 yet, as
more stories surface from sexual assault survivors, one important ques-
tion is still left unanswered: How do we prevent this from happening?
Based on a Columbia University study by respected health experts,
one possible answer is reforming Title IX to address sexual harass-
ment in schools by requiring comprehensive and consent-based sex
education.11

In Part I, this Comment discusses the high school and middle
school experience and explores how schools cultivate a climate ripe
for peer-on-peer sexual assault. This includes an in-depth look at poor
sex education policies and procedures for responding to sexual as-
sault claims. Part II examines how student victims of sexual assault can
seek justice through criminal and civil courts. This section also ex-
plains Title IX and subsequent case law regarding a school’s liability
for peer-on-peer sexual assault. Particularly, it illustrates the difficulty
of holding a school liable and how this fails students. Part III consid-
ers the underwhelming legislative response to the #MeToo move-

ERLY, 2003-2013 1 (2014), https://www.bjs.gov/content/pub/pdf/cae0313.pdf [https://
perma.cc/7E27-348V].

6. Crossing the Line: Sexual Harassment at School, AM. ASS’N UNIV. WOMEN, https://
www.aauw.org/research/crossing-the-line/ [https://perma.cc/X48P-TATB] [hereinafter
Crossing the Line].

7. GREENFELD, supra note 5, at 2.
8. Women’s History Milestones: A Timeline, HISTORY (Feb. 5, 2020), https://

www.history.com/topics/womens-history/womens-history-us-timeline [https://perma.cc/
E5HX-JJCW].

9. Elizabeth A. Long, Where #MeToo Came from, and Where It’s Going, ATLANTIC (Mar.
24, 2019), https://www.theatlantic.com/ideas/archive/2019/03/catharine-mackinnon-
what-metoo-has-changed/585313/ [https://perma.cc/6E3M-Q464].

10. About: History & Vision, METOO MOVEMENT, https://metoomvmt.org/about/
[https://perma.cc/NS9P-KCT9].

11. John S. Santelli et al., Does Sex Education Before College Protect Students from Sexual
Assault in College?, PLOS ONE (2018), https://journals.plos.org/plosone/article/file?id=
10.1371/journal.pone.0205951&type=printable [https://perma.cc/5PBG-A4VM].
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ment, specifically how less than half of states implement consent in
their school-based sex education curricula. This section also discusses
what an ideal sex education curriculum would include. Finally, Part IV
explains why Title IX should be amended to obligate schools that re-
ceive federal funding to include certain consent curricula or, alterna-
tively, why sex education could be a potential remedy for sex
discrimination claims under Title IX once harassment has already
occurred.

I. What Is Happening in Schools

Before exploring current and evolving legislation regarding sex
education and peer-on-peer assault, it is key to first address how
schools cultivate a climate for sexual assault. The purpose of this sec-
tion is to highlight how schools’ actions and policies implicitly play a
role in peer-on-peer assault.

A. How Schools Reinforce Harmful Gender Stereotypes

It is impossible to precisely depict what a “typical” day looks like
for students across the country; nonetheless, there are general aspects
that many students can relate to. In the United States, most students
spend six to seven hours a day in school, for about half the year, sur-
rounded by their peers.12 During these formative years, children learn
how to interact with one another,13 and schools must facilitate an en-
vironment where students learn personal respect and boundaries.
However, schools can fall short of this remarkable responsibility and
eventually create an environment that actually further stereotype male
and female students. This section does not offer a comprehensive
analysis of how schools create gendered cultures; rather, it offers three
distinct examples of how they come about.

First, schools fail to promote equality when implementing sexist,
and often unequal enforcement of, dress codes. Schools tend to claim
that certain dress code regulations are to prevent in-class distractions,
reduce anxieties related to socioeconomic status, and deter gang activ-

12. NAT’L CTR. FOR EDUC. STAT., AVERAGE NUMBER OF HOURS IN THE SCHOOL DAY AND

AVERAGE NUMBER OF DAYS IN THE SCHOOL YEAR FOR PUBLIC SCHOOLS, BY STATE: 2007–08,
https://nces.ed.gov/surveys/sass/tables/sass0708_035_s1s.asp [https://perma.cc/2N9A-
YXHA].

13. Social and Personality Development in Childhood, LUMEN LEARNING, https://courses.
lumenlearning.com/atd-hostos-childdevelopment/chapter/social-and-personality-develop-
ment-in-childhood/ [https://perma.cc/L55R-RTXV].
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ity.14 Still, these rules are not created equally; they often target girls,
and even more troublingly, black, curvier girls.15 For instance, a dress
code rule that forbids shirts that expose undergarments would mostly
only targets girls because many boys do not use upper-body undergar-
ments.16 Because they are told to cover their arms, midriffs, chests,
and legs, girls frequently face embarrassment or feelings of sexualiza-
tion.17 Moreover, punishing female students for the way they dress
implies that they are responsible for how others see their bodies. This
reinforces sexist and gendered stereotypes—specifically that males
cannot control themselves around people they are sexually attracted
to.18

Second, even when schools are legally required to provide equita-
ble opportunities to boys and girls, they tend to fall short. The Na-
tional Women’s Law Center found that 28% of public high schools in
the United States have large gender equity gaps in sports—likely in
violation of Title IX.19 Though one explanation for this disparity
could be a lack of female interest in sports, schools more likely have

14. Sasha Jones, Do School Dress Codes Discriminate Against Girls?, EDUC. WK. (Aug. 31,
2018), https://www.edweek.org/ew/articles/2018/09/05/do-school-dress-codes-discri-
mate-against-girls.html [https://perma.cc/2K5H-RDB4].

15. ALEXANDRA BRODSKY ET AL., NAT’L WOMAN’S L. CTR., DRESS CODED: BLACK GIRLS,
BODIES, AND BIAS IN D.C. SCHOOLS, https://nwlc-ciw49tixgw5lbab.stackpathdns.com/wp-
content/uploads/2018/04/Final_nwlc_DressCodeReport.pdf [https://perma.cc/22EJ-
69Q8]

([b]lack girls face unique dress and hair code burdens. For example, some
schools ban styles associated with Black girls and women, like hair wraps. Black
girls also face adults’ stereotyped perceptions that they are more sexually provoca-
tive because of their race, and thus more deserving of punishment for a low-cut
shirt or short skirt. Girls who are more physically developed or curvier than their
peers also may be viewed as more promiscuous by adults, which can lead to them
being punished more often for tight or revealing clothing.)

Id.
16. School Dress Codes Unfairly Target Females, FLOR-ALA (Jan. 16, 2020), https://

www.florala.net/news/school-dress-codes-unfairly-target-females/article_2e239e18-37e3-
11ea-9ae3-2729c203d08a.html [https://perma.cc/7BY8-K4HR].

17. Amber Thomas, The Sexualized Message Dress Codes Are Sending to Students, PUDDING,
(Feb. 2019), https://pudding.cool/2019/02/dress-code-sexualization/ [https://
perma.cc/32HU-56LP].

18. This section does not address another problematic aspect of school dress codes, in
that they create a policy for punishing non-gender-conforming students for dressing in the
way that they feel most comfortable.

19. Anne Morrison, Neena Chaudhry & Katherine Gallagher Robbins, Girls, Sports,
and Equality: A State-by-State Ranking of Title IX, NAT’L WOMEN’S L. CTR. (June 23, 2015),
https://nwlc.org/blog/girls-sports-and-equality-state-state-ranking-title-ix/ [https://
perma.cc/QYV6-KN8J]; infra Part II.C.
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not done their due diligence to match female students’ interests.20

One woman reflected on her high school experience saying,
My high school girls’ soccer field wasn’t in the best shape. When it
rained the field turned into a mud bath and we would slide around
the water-logged field. The boys’ soccer field was so pristine the
U.S. women’s soccer team had practiced there. . . . I knew in my
gut that this was unfair. . . .21

Even if female students have equal opportunities to participate in ath-
letic activities, they may not feel or experience the same treatment,
encouragement, or admiration as male athletes. These girls may feel
that they are not as important as the boys.

Third, classroom content and structure may also create an envi-
ronment that subliminally reinforces gender bias. Students’ under-
standing of social construction and gender dynamics often formulate
during their secondary education years.22 Kathleen Weiler, an educa-
tion researcher, found that male-dominant curricula are common in
United States’ schools.23 Research shows that men write most text-
books, and the contents of those textbooks tend to depict twice as
many male characters as female characters.24 Moreover, observations
of middle and high school classrooms revealed that males tend to lead
classroom discussions,25 and teachers become reliant on male stu-
dents to give answers and volunteer their commentary.26

Research has even demonstrated that “girls are often celebrated
for being quiet” due to the gender dynamics of classroom participa-
tion.27 This type of gendered learning may have grave effects on fe-
male psyche and could ultimately silence them through adulthood.

20. Alia Wong, Where Girls Are Missing Out on High-School Sports, ATLANTIC (June 26,
2015), https://www.theatlantic.com/education/archive/2015/06/girls-high-school-sports-
inequality/396782/ [https://perma.cc/946K-ZQ45].

21. Tiseme Zegeye, Evening the Field: Title IX’s Continuing Impact on Gender Equality in
Sports, ACLU (Mar. 20, 2012, 11:15 AM), https://www.aclu.org/blog/womens-rights/
womens-rights-education/evening-field-title-ixs-continuing-impact-gender-equality [https:/
/perma.cc/94EK-KXUG].

22. SDG Resources for Educators - Gender Equality, UNESCO, https://en.unesco.org/
themes/education/sdgs/material/05 [https://perma.cc/KJ8P-XSNV].

23. Rebecca Alber, Gender Equity in the Classroom, EDUTOPIA (Jan. 27, 2017), https://
www.edutopia.org/blog/gender-equity-classroom-rebecca-alber [https://perma.cc/K6YE-
9K2H].

24. Id.
25. Id.
26. Id.
27. Trinity W. Univ., Boys Speak up, Girls Silenced in the Classroom, NEWSWISE (June 21,

2004, 6:40 AM), https://www.newswise.com/articles/boys-speak-up-girls-silenced-in-the-
classroom [https://perma.cc/43CB-AVAX].
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Many adult women find it difficult to report sexual harassment,28 and
most cite fear of attention and humiliation as the reason they do not
report it.29 When young girls are taught—subliminally or explicitly—
that their voices do not matter as much as their male counterparts’, it
may lead to adult women who embrace the same sentiment.

B. How Schools Respond to Peer-on-Peer Assault

Middle and high school educators are usually untrained and un-
sure of how to handle student sexual assault allegations.30 As many as
80% of high school counselors do not feel equipped to deal with re-
ports of abuse.31 Without procedures or policies for addressing re-
ported abuses, alleged perpetrators can go unpunished, thus creating
the possibility for a victim to face continued harassment or assault.
Additionally, survivors sometimes face victim-blaming from their peers
after they come forward,32 an issue that could be abated if educators
validated victims and held the assaulters responsible.33 Neena Chaud-
hry, senior counsel at the National Women’s Law Center, said the gen-
eral problem for survivors is that school officials do not take
appropriate action once they are made aware of the possible
harassment.34

One example of how schools may respond to sexual assault alle-
gations is to simply separate the students until further notice. In 2014,
one girl experienced unwanted sexual contact from an older student
at Houston’s High School for the Performing Arts—a high school in
the Houston Independent School District, the largest public school
system in Texas.35 The assaulted student (I.L.) was found by her

28. Mona Patel, Workplace Harassment: Why Women Don’t Speak up, FORBES (Oct. 30,
2018, 9:00 AM), https://www.forbes.com/sites/yec/2018/10/30/workplace-harassment-
why-women-dont-speak-up/#31a2636134b3 [https://perma.cc/CX8H-3VC2].

29. Id.
30. Tierney Sneed, High Schools and Middle Schools Are Failing Victims of Sexual Assault,

U.S. NEWS (Mar. 5, 2015, 12:01 AM), https://www.usnews.com/news/articles/2015/03/
05/high-schools-and-middle-schools-are-failing-victims-of-sexual-assault [https://
perma.cc/2HWC-EGAU].

31. The Need for Response to Sexual Assault in Middle and High School, BREAK CYCLE: DAT-

ING VIOLENCE BLOG, https://www.breakthecycle.org/blog/need-response-sexual-assault-
middle-and-high-school [https://perma.cc/JD6H-84JB].

32. Sneed, supra note 30.
33. Elizabeth Kraich, Putting an End to Victim Blaming, GROW COUNSELING, https://

growcounseling.com/putting-end-victim-blaming/ [https://perma.cc/7FWZ-7MUC].
34. Sneed, supra note 30.
35. I.L. v. Houston Indep. Sch. Dist., 776 F. App’x 839, 841 (5th Cir. 2019); see gener-

ally General Information, HOUS. INDEP. SCH. DIST., https://www.houstonisd.org/domain/
7908 [https://perma.cc/YJF5-P3VS].
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friend uncontrollably sobbing in the bathroom and was escorted to
the counselor’s office where she completed a handwritten statement
of the account.36 The school officials did not immediately discipline
the assaulter (S.S.); rather, they instituted a program to keep I.L. and
S.S. separated from one another, tasking the assistant principal to en-
sure that S.S. did not have contact with I.L.37 I.L.’s physical and
mental health suffered throughout the school year, and she eventually
transferred to a new school.38 In this situation, the victim felt unsup-
ported, enough so that she decided moving schools was the best re-
course for her.

Another school district, the Bowling Green Independent School
District in Kentucky, took a different approach in separating the stu-
dent victim from her assaulter.39 The victim (M.D.) and her assaulter
(R.M.) were both members of the school’s cheerleading squad.40 On
the way home from a competition, M.D. fell asleep on the bus and
awoke to R.M., an individual whom she saw as a brother, assaulting
her.41 When the high school principal interviewed R.M., he confessed
right away.42 Given the seriousness of the offense, Bowling Green
School District’s superintendent decided to immediately place R.M. in
a new school.43 Despite this removal, R.M. was able to return to the
Bowling Green High School to complete his senior year while M.D.
was still a student there.44 M.D.’s father objected to R.M.’s return out
of fear that his presence would further victimize and create a hostile
environment for M.D.45 Nevertheless, R.M. returned to the school
with the instruction that he was to avoid all interaction with M.D.46

Though M.D. never had meaningful contact with R.M. on campus,
she still saw and crossed paths with him on a regular basis.47 As a re-
sult, M.D. suffered from anxiety.48 Despite this school’s well-inten-

36. I.L., 776 F. App’x at 840.
37. Id.
38. Id.
39. See M.D. ex rel. Deweese v. Bowling Green Indep. Sch. Dist., 709 F. App’x 775, 776

(6th Cir. 2017).
40. Id.
41. Id.
42. Id.
43. Id.
44. See Id. at 776.
45. Id. at 777.
46. Id. at 776.
47. Id. at 776–77.
48. Id. at 777.
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tioned plan of temporarily separating a victim from her attacker, mere
separation was not enough.

Some schools have even gone as far as dismissing sexual assault
and harassment all together under the guise of a “boys will be boys”
mentality. During one school year, a Spencer County High School stu-
dent, Alma, was confronted by another student demanding to know if
she was gay.49 Despite being upset by the encounter, the assistant prin-
cipal dismissively told her that they were just flirting with her because
they thought she was cute, so she should “be friendly.”50

Unsurprisingly, Alma’s harassment got progressively more severe,
and even though the principal was informed of incidents, he continu-
ally refused to get involved.51 At one point, two boys grabbed Alma in
the bathroom and held her hands while one student pulled her hair
and started taking off her shirt.52 Simultaneously, another boy told
Alma that he was going to have sex with her and began to take his
pants off.53 Luckily for Alma, another student intervened and assisted
her.54 It wasn’t until this serious incident that a teacher decided to
talk to Alma and the two boys involved,55 but Alma did not know if the
boys were ever punished.56 The students who harassed Alma contin-
ued to do so probably because they were never reprimanded nor
made aware how serious their actions were.

This Comment does not suggest that all schools are consciously
reacting to sexual assault and harassment claims in a way that can fur-
ther traumatize a victim. However, as demonstrated above, many
schools across the country are consistently failing to do enough to pre-
vent and redress sexual assault and harassment. Suspension and sepa-
ration are standard punishments for students who sexually assault and
harass other students; yet, children in middle and high school still
face sexual harassment and assault in alarming numbers.57 Even in
cases where harassment is reported, like in Alma’s story, harassment
can continue. Teachers and administrators want consequences that

49. Vance v. Spencer Cty. Pub. Sch. Dist., 231 F.3d 253, 256 (6th Cir. 2000).
50. Id.
51. Id.
52. Id.
53. Id.
54. Id.
55. Id.
56. Id.
57. Cindy Long, The Secret of Sexual Assault in Schools, NEATODAY (Dec. 4, 2017, 10:16

AM), http://neatoday.org/2017/12/04/sexual-assault-in-schools/ [https://perma.cc/
4DQ5-JWCT].



Issue 1] IT’S TIME WE HAVE “THE TALK:” TITLE IX AND SEX EDUCATION 103

“work” but defining what “works” is a complex issue.58 A punishment
might momentarily stop the misbehavior, but it may not do enough to
solve the bigger issue causing the misconduct in the first place.59

C. What Dated, but Prevalent, Sex Education Looks Like

Students in secondary schools do not learn enough to make
healthy decisions regarding sex. In a well-known scene from the 2004
movie Mean Girls, the gym teacher, Coach Carr, led high school stu-
dents through a sex education lesson in health class.60 At one point,
he comically says, “don’t have sex, because you will get pregnant and
die.”61 While this scene is amusing in the film, it is indictive of some
real-life health classes and illustrates just how bad some sex education
programs can be.

The New York Times compiled student descriptions of their sex
education programs to demonstrate just this.62 One student said that
his eighth grade teacher repeatedly rolled a piece of tape on a table
until it was no longer sticky.63 This dramatic act was meant to re-
present how those who engage in premarital sex are as “impure” and
“tainted” as the overused tape.64 Another student said that even
though their program wasn’t abstinence-only, it was pretty close: “We
learned extensively about STDs, while condoms and contraception
were only mentioned in passing, and the emotional aspect of sex
wasn’t, to my recollection, discussed at all.”65

Even programs with more comprehensive material lacked some
important information. Rebecca Oss said that her program talked
about consent, abuse, birth control, and porn.66 Still, she felt the class
was mostly a public service announcement to discourage sexual activ-
ity and completely ignored gender identity and LGBTQ+ relation-
ships.67 Oss said one of her biggest issues was that the class was too

58. Mike Anderson, Getting Consistent with Consequences, 76 EDUC. LEADERSHIP 26, 26-33
(2018), http://www.ascd.org/publications/educational-leadership/sept18/vol76/num01/
Getting-Consistent-with-Consequences.aspx [https://perma.cc/F5TZ-EYWD].

59. See id.
60. MEAN GIRLS (Paramount Pictures 2004).
61. Id.
62. Natalie Proulx, What Has Your Sex Education Been Like?, N.Y. TIMES (Apr. 11, 2019),

https://www.nytimes.com/2019/04/11/learning/what-has-your-sex-education-been-
like.html [https://perma.cc/TGU3-6HG4].

63. Id.
64. Id.
65. Id.
66. Id.
67. Id.
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infrequent, so students never felt comfortable talking about these
topics.68

The disappointing curriculum surrounding sex education is not
surprising considering that the federal government has consistently
funded ineffective sex education programs.69 Over multiple years and
presidential administrations, laws were introduced to incentivize absti-
nence-based programs. In 1981, the Adolescent Family Life Act
(“AFLA”) was enacted with the purpose of “encouraging abstinence
until marriage,”70 and since its establishment, abstinence-only pro-
grams have received nearly $210 million.71 In 1996, the “welfare re-
form” act even created a new stream of federal funding, injecting over
two billion taxpayer dollars into abstinence-only programs.72

Abstinence-only sex education, or “sexual risk avoidance pro-
grams,”73 is largely considered the alternative or even the opposite to
comprehensive sex education. They generally teach students that ab-
staining from sex is the only acceptable option for youth74 and the
only safe and effective way to prevent sexually transmitted infections
and unintended pregnancies.75 Further, abstinence-only programs
usually do not teach about contraception or condoms, except to
sometimes emphasize their failure.76

Scientific research has also found that abstinence-only programs
are ineffective and actually can be harmful.77 Studies show that absti-
nence-only education programs do not delay the initiation of sexual
intercourse or reduce the number of sexual partners a young person

68. Id.
69. What the Research Shows: Government Funded Abstinence-Only Programs Don’t Make the

Grade, ACLU (June 2008), https://www.aclu.org/other/what-research-shows-government-
funded-abstinence-only-programs-dont-make-grade [https://perma.cc/YQ2T-7FK4].

70. SEXUALITY INFO. & EDUC. COUNCIL OF THE U.S., A HISTORY OF FEDERAL FUNDING

FOR ABSTINENCE-ONLY-UNTIL-MARRIAGE PROGRAMS (2018), https://siecus.org/wp-content/
uploads/2018/08/A-History-of-AOUM-Funding-Final-Draft.pdf [https://perma.cc/NV64-
QP8S].

71. Id.
72. Id.
73. Abstinence Education Programs: Definition, Funding, and Impact on Teenage Sexual Be-

havior, KAISER FAM. FOUND. (June 1, 2018), https://www.kff.org/womens-health-policy/
fact-sheet/abstinence-education-programs-definition-funding-and-impact-on-teen-sexual-
behavior/ [https://perma.cc/36NJ-BETS].

74. Id.
75. Id.
76. Id.
77. John S. Santelli et al., Abstinence-Only-Until-Marriage: An Updated Review of U.S. Poli-

cies and Programs and Their Impact, 61 J. ADOLESCENT HEALTH 273 (2017), https://
www.jahonline.org/article/S1054-139X(17)30260-4/fulltext [https://perma.cc/LE5Q-
8QA7].
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may have.78 Instead, abstinence-only education can stigmatize and iso-
late LGBTQ+ students, ultimately leading to substance-abuse, suicidal
thoughts, and violence from other students.79 In addition to isolating
non-gender-conforming students, these types of sex education pro-
grams can also reinforce gender stereotypes that females are passive
while men are aggressive80—stereotypes that can promote rape and
sexual assault.81 Since roughly 40% of high school students report
having had sex,82 teaching abstinence alone is not sufficient for edu-
cating our youth, and it is ineffective in preventing, sometimes foster-
ing, peer-on-peer sexual assault.

II. Legal Remedies Available for Victims of Sexual Assault in
Schools

An American Association of University Women study indicates
that nearly half of students in seventh to twelfth grade report facing
sexual harassment,83 and what’s more, one third of students that were
surveyed feared being sexually harassed at school.84 Since sexual har-
assment and assault are prevalent in schools, it is important to address
the different remedies available to student victims, in addition to ex-
amining the social, structural, and policy realities that contribute to
these environments ripe for sexual assault. Part II shows that despite
the urgency of the situation, the existing remedies available to sexual
assault survivors are deficient.

A. Criminal Liability

After a victim has been sexually assaulted, they may choose to file
a police report and press charges against their assailant.85 However,

78. Id. at 276.
79. Id.
80. Id. at 277.
81. See Mat Greer, What’s the Matter with Boys Being Boys? How Gender Stereotyping Promul-

gates Sexual Assault, STUDENT AFFS. ADM’RS HIGHER EDUC. (Mar. 31, 2018), https://
www.naspa.org/blog/what-s-the-matter-with-boys-being-boys-how-gender-stereotyping-
promulgates-sexual-assault [https://perma.cc/P3P9-TUMP].

82. State Policies on Sex Education in Schools, infra note 177.
83. Crossing the Line, supra note 6.
84. NAT’L WOMEN’S L. CTR., HOW TO PROTECT STUDENTS FROM SEXUAL HARASSMENT: A

PRIMER FOR SCHOOLS (2007), https://nwlc.org/sites/default/files/pdfs/Final%20SH
%20Fact%20Sheet-Schools.pdf [https://perma.cc/C4JV-F8PD] [hereinafter How to Protect
Students].

85. What to Expect from the Criminal Justice System, RAPE ABUSE & INCEST NAT’L NETWORK,
https://www.rainn.org/articles/what-expect-criminal-justice-system [https://perma.cc/
E2WF-W38H].
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even if the victim wishes to press charges, the decision to move for-
ward with criminal prosecutions is left to the state.86 Even after facing
the hurdle of reporting and describing the traumatic experience, a
prosecutor may decide to drop charges for lack of evidence.87 While
there are aspects of the criminal justice system that are designed to
protect sexual assault victims, like evidentiary rape shield rules,88

those do not help ensure that a victim obtains justice. Out of every
1000 accusations of rape, only thirteen will be referred to a prosecutor,
and of those thirteen, only seven will result in a felony conviction.89

Jeffrey Herman, a Florida lawyer who represented a boy who suf-
fered abuse from another student, said cases are rarely criminally
prosecuted because the burden of proof is “beyond a reasonable
doubt,” which can be difficult to show with cases involving children.90

For many injured families, the objective worth fighting for is policy
changes that can make schools safer for children.91

B. Civil Remedies

Unfortunately, civil remedies may not be much more effective for
victims than their criminal counterparts. A victim of sexual assault may
receive monetary compensation, or damages, by suing the person re-
sponsible for the harms they suffered.92 Since there is no “sexual as-
sault” civil law, a victim may sue a perpetrator under a personal injury
cause of action, like assault, battery, or intentional infliction of emo-
tional distress.93 However, even if the victim is successful in their civil
lawsuit, unless the perpetrator has significant assets, it is unlikely that
the victim will collect any damages.94

86. Id.
87. Id.
88. See NAT’L CRIME VICTIM L. INST., VIOLENCE AGAINST WOMEN BULLETIN (2010),

https://law.lclark.edu/live/files/11816-excluding-evidence-of-specific-sexual-acts-between
[https://perma.cc/45UK-HHQE].

89. What to Expect from the Criminal Justice System, supra note 85. (this number is not
reflective of peer-on-peer assaults, rather just rapes overall).

90. Michelle R. Smith, Students Sexually Abused at School Face Lengthy Legal Fights, ASSO-

CIATED PRESS NEWS (May 22, 2017), https://apnews.com/2de61582c2274b0f9c2e393365
b15baf?utm_campaign=socialFlow&utm_source=twitter&utm_medium=AP [https://
perma.cc/ML4N-Y47B].

91. Id.
92. David Goguen, Can the Victim of a Sexual Assault File a Civil Lawsuit?, ALL L., https:/

/www.alllaw.com/articles/nolo/personal-injury/victim-sexual-assault-file-civil-lawsuit.html
[https://perma.cc/7LQ5-5QGS].

93. Id.
94. Id.
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Eddie Schmidt, a Tennessee based lawyer, often discourages fami-
lies from suing.95 Lawsuits can be time-consuming and extremely ex-
pensive,96 and it is rare for a victim of student-on-student sexual
assault to win a large verdict.97 A majority of lawsuits don’t even make
it to trial because they either get thrown out on legal grounds or are
settled pre-trial.98

Additionally, a victim may choose to sue the school for negligent
supervision99 or violation of Title IX.100 However, even if a student
successfully sues a school for the sexual assault they endured from
another student while under the school’s supervision, they still may
end up recovering next to nothing. Many states limit how much dam-
ages a plaintiff can recover from a government body,101 rendering the
hurdles students overcome in proving their cases meaningless.

C. Title IX Remedies

Title IX is a federal civil rights law passed to help protect students
from discrimination on the basis of sex.102 Title IX states, “No person
in the United States shall, on the basis of sex, be excluded from partic-
ipation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial
assistance.”103 Title IX applies to all educational institutions—public
and private—that receive federal funds.104 As such, under Title IX,
more than just public schools can be liable for failing to protect stu-
dents from sexual harassment and assault.105

95. Smith, supra note 90.
96. Id.
97. Id.
98. Id.
99. Goguen, supra note 92.

100. See infra Part II.C (that section explains how the federal civil rights law can hold a
school liable for peer-on-peer sexual assault).

101. E.A. Gjelten, When Are Schools Immune from Lawsuits?, LAWYERS.COM (Feb. 5, 2019),
https://www.lawyers.com/legal-info/research/education-law/when-are-schools-immune-
from-lawsuits.html.

102. What is Title IX?, HARV. U., https://titleix.harvard.edu/what-title-ix [https://
perma.cc/GZ2J-QTWB].

103. Title IX and Sex Discrimination, U.S. DEP’T OF EDUC. (Jan. 1, 2020), https://
www.ed.gov/about/offices/list/ocr/docs/tix_dis.html [https://perma.cc/CGH5-B2ZX].

104. Title IX Frequently Asked Questions, NCAA, http://www.ncaa.org/about/resources/
inclusion/title-ix-frequently-asked-questions [https://perma.cc/AW9L-SERG].

105. U.S. DEP’T OF EDUC., KNOW YOUR RIGHTS: TITLE IX PROHIBITS SEXUAL HARASSMENT

AND SEXUAL VIOLENCE WHERE YOU GO TO SCHOOL, https://www2.ed.gov/about/offices/list
/ocr/docs/title-ix-rights-201104.pdf [https://perma.cc/UQ98-LNMS].
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Though Title IX has often been used to challenge limited partici-
pation in or unequal financing of sports teams, courts have broad-
ened Title IX’s reach to allow students to hold their schools liable for
sexual harassment from their fellow peers.106 The Supreme Court first
interpreted Title IX to include school liability for student-on-student
sexual assault in Davis Next Friend Lashonda D. v. Monrow Cty. Bd. Of
Educ. (“Davis”).107 In Davis, the petitioner’s daughter, LaShonda, was
sexually harassed by one of her fifth-grade classmates.108 This class-
mate attempted to touch LaShonda’s breasts and genital area and
made vulgar statements towards her.109 The harassment continued at
school, but school officials took no disciplinary action.110

Upon review, the Supreme Court found that holding schools lia-
ble for peer-on-peer assault is well within Title IX.111 More specifically,
the Court determined a school can be deemed at fault for student
sexual harassment if a victim student shows the school had actual
knowledge of, and was deliberately indifferent to, the sexual harass-
ment that was so severe, pervasive, and objectively offensive that it ef-
fectively barred the victim’s access to an educational opportunity.112

Though this may seem like a win for potential victims, the “delib-
erate indifference” element necessary to hold schools accountable has
consistently been difficult to prove. To constitute deliberate indiffer-
ence, a school’s response to harassment must be “clearly unreasonable
in light of the known circumstances.”113 In Wills v. Brown University,
the First Circuit further elaborated on what the deliberate indiffer-
ence standard means, stating that if the institution takes “timely and
reasonable measures to end the harassment, it is not liable under Title
IX for prior harassment. Of course, if it learns that its measures have
proved inadequate, it may be required to take further steps to avoid
new liability.”114 The problem is that while many reactions to peer-on-
peer assault may be inappropriate or ineffective, they do not rise to
the level of “clearly unreasonable.”

106. Davis ex rel. LaShonda D. v. Monroe Cty. Bd. of Educ., 526 U.S. 629 (1999).
107. Id.
108. Id.
109. Id. at 633.
110. Id. at 634.
111. See id. at 641–43.
112. Id. at 650.
113. Id. at 648.
114. Wills v. Brown Univ., 184 F.3d 20, 26 (1st Cir. 1999).
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1. Cases Where Schools Have Been Held Liable for Peer-on-Peer
Assault

Although schools can be held liable under Title IX for peer-on-
peer assault, culpability is seemingly only found in some of the most
extreme and shocking cases. One example is Murrell v. School District
No. 1.115 In that case, a student repeatedly sexually assaulted the plain-
tiff, a special-education student.116 During one of the assaults, a
janitor found the two students, told them to clean up, and escorted
them back to class.117 Even though the teachers were aware of what
had happened, the plaintiff’s parents were never informed.118 In the
midst of these incidents, the teacher allegedly told the plaintiff to for-
get what had happened and not to tell her mother about it.119 Regard-
less of the school’s knowledge of these repulsive acts, the school never
informed law enforcement, investigated the incident, or disciplined
the assaulting student.120 Under these frightening circumstances, the
Tenth Circuit found that the school district did act deliberately indif-
ferent under Title IX.121

Another plaintiff “win” came in the case L.E. v. Lakeland Joint
School District #272. Here, the victim, L.E., was an eighth-grade student
at Timberlake Junior High.122 The school’s cross country and track
coach, Shawn Lawler, encouraged L.E. and other students to attend a
running camp, which they eventually agreed to do.123 One day at the
running camp, L.E. bathed and went back to his tent to get dressed.124

While he was changing, three students entered L.E.’s tent, wrestled
him to the ground, and pinned his arms and legs down.125 One of the
attackers then forcibly penetrated L.E.’s anus with the handle of a toi-
let plunger.126 After hearing that L.E. was upset, Coach Lawler spoke
with him and learned about the incident.127 Coach Lawler then “chas-
tised” the students for “screwing around” with L.E but did not report

115. See Murrell v. Sch. Dist. No. 1, 186 F.3d 1238, 1243 (10th Cir. 1999).
116. See id.
117. Id.
118. Id.
119. Id. at 1244.
120. Id.
121. Id. at 1248.
122. L.E. v. Lakeland Joint Sch. Dist. #272, 403 F. Supp. 3d 888, 893 (D. Idaho 2019).
123. Id. at 893–94.
124. Id. at 894.
125. Id.
126. Id.
127. Id.
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the assault.128 Back at school, the assaulting students gave L.E. a
“rough time” and taunted him about the incident.129

Sometime after, L.E.’s mother heard about what occurred130 and
sued the school district under Title IX.131 In response, the defendant
moved for summary judgment, claiming that the plaintiff could not
show that their actions constituted deliberate indifference.132 How-
ever, the district court found there was sufficient evidence to show
that the school acted with deliberate indifference and denied the mo-
tion.133 Though this case has not ended in an actual finding for the
plaintiff, surviving summary judgment is further than many other
cases with similarly tragic facts.

2. Cases Where Schools Have Not Been Held Liable for Peer-on-
Peer Assault

Despite the few successful challenges under Title IX, even some
of the most shocking cases ultimately prevail in favor of the school or
school district. In one case, a student, D.P., faced frequent and perva-
sive sexual assault at the hands of his classmates.134 Beginning in
D.P.’s sixth-grade year in 2002, numerous classmates began calling
him names, such as “queer,” “faggot,” and “pig.”135 These students
also physically tormented D.P., often pushing and shoving him in the
hallways.136 After one incident, the school band teacher said she
would take care of it, but she never reported the incident or contacted
D.P.’s parents.137

A few years later, during D.P.’s ninth-grade year, students
harassed D.P. again and broke into his gym locker, urinated on his
gym clothes, and threw his shoes in the toilet.138 They also covered his
locker with shaving cream and permanent markers, spelling out sexu-
ally explicit and sexual orientation related words.139 After these inci-
dents, the school conducted an investigation, but no individuals were

128. Id. at 893.
129. Id. at 894.
130. Id.
131. See generally id.
132. Id. at 893.
133. Id. at 906–07.
134. See Patterson v. Hudson Area Sch., 551 F.3d 438, 439 (6th Cir. 2009).
135. Id.
136. Id.
137. Id. at 440.
138. Id. at 442.
139. Id.
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ever punished.140 Months after, in May 2005, a fellow teammate, L.P.,
sexually assaulted D.P. in the locker room after baseball practice.141

L.P. undressed himself, forced D.P. into a corner, jumped onto him,
and rubbed his genitalia over D.P.’s neck and face.142 Some point af-
ter the assault, L.P. was suspended for the last eight days of the school
year;143 however, L.P. was still allowed to attend a school event.144

The assaults against D.P. were taken so lightly that at one point, a
coach even said that they should “not joke around with guys who can’t
take a man joke.”145 Only after L.P. was criminally charged with assault
was he formally expelled from the school.146 The other students in-
volved in the previous assaults against D.P. were never formally
punished.147

Although plaintiff’s claims against the school were initially dis-
missed on summary judgment, the Sixth Circuit reversed on the basis
that there was a genuine issue of material fact148—a jury even found
for the plaintiff at trial, determining the school was deliberately indif-
ferent to the sexual assault that D.P. faced.149 However, that victory
was short-lived. The district judge reversed the verdict because, as a
matter of law, the school was not deliberately indifferent.150 Even a
heinous case of this magnitude could not meet this troubling
standard.

Another startling example of when a school was not found to be
deliberately indifferent was in a case where a middle school girl, K.R.,
was gang-raped at Southlawn Middle School in Montgomery, Ala-
bama.151 One day, K.R. and her stepsister were leaving school when
three male students grabbed K.R. and dragged her into an abandoned
building on the perimeter of the school property.152 Two of the boys
that grabbed K.R. proceeded to gang-rape her, while the third boy

140. Id.
141. Id.
142. Id.
143. Id. at 443.
144. Id.
145. Id.
146. Id.
147. Id.
148. Id. at 450.
149. Patterson v. Hudson Area Sch., 724 F. Supp. 2d 682 (E.D. Mich. 2010).
150. Id. at 700.
151. Stinson ex rel. K.R. v. Montgomery Cty. Bd. of Educ., 365 F. Supp. 3d 1233 (M.D.

Ala. 2019).
152. Id. at 1237.
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kept a lookout.153 The Assistant Principal, Tramene Maye, apparently
even witnessed the boys grab and drag K.R. but did not intervene or
report what he saw to Principal Rafiq Vaughn.154

When K.R.’s mother learned of the rape, she immediately con-
fronted Principal Vaughn;155 however, he showed “little concern for
K.R.”156 Apparently, Principal Vaughn had called the police prior to
K.R.’s mother’s complaint, and they had “deemed the rape ‘consen-
sual sex,’” taking no further action.”157 Once the police investigation
was completed, so was Principal Vaughn’s, as he decided not to fur-
ther investigate or even write a report of the instance.158 But this was
not the first time Principal Vaughn failed to investigate reported sex-
ual assault.159 During the previous school year, parents made sexual
assault allegations against a teacher at the middle school, but once
again, Principal Vaughn did nothing with respect to those com-
plaints.160 In the end, the boys who raped K.R. continued to attend
Southlawn Middle School without any punishment, forcing K.R. to
transfer.161

Despite his lack of action and failure to follow the school’s harass-
ment procedure, the court dismissed the case.162 It ruled, as a matter
of law, the facts presented did not adequately prove the school was
deliberately indifferent to sexual harassment.163

These cases exhibit the high bar plaintiffs face when attempting
to demonstrate a school’s deliberate indifference to sexual assault.
Even when schools take months to respond to assault allegations164 or
fail to comply with their own policies for responding to sexual assault,
they are not likely to be found as acting with deliberate indiffer-
ence.165 It seems that if a school does anything to respond to sexual
assault, it will be deemed enough. Whether it be through criminal

153. Id.
154. Id.
155. Id.
156. Id.
157. Id.
158. Id.
159. Id. at 1238.
160. Id.
161. Id.
162. Stinson ex rel. K.R. v. Montgomery Cty. Bd. of Educ., 365 F. Supp. 3d 1233, 1242

(M.D. Ala. 2019).
163. Id. at 1241.
164. Karasek v. Regents of the Univ. of Cal., 956 F.3d 1093, 1106 (9th Cir. 2020).
165. Id. at 1107; see also Stinson, 365 F. Supp. 3d 1233.
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courts, state civil actions, or Title IX claims, student victims of sexual
assault see little justice in our current system.

III. How Sex Education is Legislatively Evolving in Response
to the #MeToo Movement

Responding to and preventing sexual assault has proven to be a
challenge. However, evidence shows that one possible action
lawmakers and school officials can take in order to prevent sexual as-
saults is implementing a comprehensive sex education program that
teaches students about healthy relationships, consent, and sexual
assault.

A. States That Have Updated Their Sex Education Standards

The #MeToo movement has permeated modern culture in a way
unmatched by many other social movements. Since the re-spark of
#MeToo in 2017,166 allegations of sexual misconduct have regularly
come to light, mainly against actors, businessmen, and politicians.167

Due to the widespread reach of #MeToo, lawmakers have had to assess
how they can help preclude these incidents of misconduct, and as a
result, several states have implemented a more robust sex education
curriculum in their schools.168

1. 29 States & Washington D.C.

Though any expansion of sex education that includes consent is
an important response to #MeToo, the overall result has been un-
derwhelming. Currently, only twenty-nine states and Washington D.C.
mandate sex education.169 However, even in those states, there is no

166. #MeToo: A Timeline of Events, CHICAGO TRIBUNE (June 19, 2020, 3:55 PM), https://
www.chicagotribune.com/lifestyles/ct-me-too-timeline-20171208-htmlstory.html [https://
perma.cc/6KWT-4NMW] (illustrating the phrase “Me Too” was first coined by Tarana
Burke, a sexual assault survivor, in 2006. However, the #MeToo movement didn’t gain
prominence until October of 2017 when actress Ashley Judd first accused film producer
Harvey Weinstein of sexual misconduct).

167. Anna North, Constance Grady, Laura McGann & Aja Romano, Celebrities, Politi-
cians, CEOs, and Others Who Have Been Accused of Sexual Misconduct Since April 2017, VOX

(Jan. 9, 2019), https://www.vox.com/a/sexual-harassment-assault-allegations-list/les-
moonves [https://perma.cc/96R4-GJPM].

168. Sasha Jones, States Introduce Sex Education Legislation Following #MeToo Movement,
EDUC. WK. (May 30, 2019, 10:12 AM), http://blogs.edweek.org/teachers/teaching_now/
2019/05/states_introduce_sex_ed_legislation_following_me_too_movement.html [https:/
/perma.cc/CNQ4-37NP].

169. Sex and HIV Education, GUTTMACHER INST. (June 1, 2020), https://www.gutt
macher.org/state-policy/explore/sex-and-hiv-education [https://perma.cc/LR7T-6XZF].
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guarantee that sex education is consistent or of high quality.170 More-
over, while thirty-seven states and Washington D.C. incorporate dating
and sexual violence prevention into their curriculum, only eight states
and Washington D.C. actually include consent.171 Additionally, only
nine states require culturally appropriate and unbiased sex
education.172

�

STATE

SEX 
EDUCATION*
MANDATED

HIV 
EDUCATION 
MANDATED 

Be Medically 
Accurate

Be Age 
Appropriate

Be 
Culturally 
Appropriate 
and 
Unbiased

Cannot 
Promote 
Religion Notice Consent

Opt-out 
allowed

Alabama X X    X   
Alaska X X
Arizona HIV X X Sex    HIV
Arkansas X
California X X X X X X X X
Colorado X X X X X
Connecticut X X
Delaware X X
Dist. of Columbia X X X X X
Florida X X X X
Georgia X X X X
Hawaii X X X X X
Idaho X
Illinois X X X X
Indiana† X X X
Iowa X X X X X X X
Kansas X
Kentucky X X
Louisiana X X X
Maine X X X X X
Maryland X X X X
Massachusetts X X X
Michigan X X X
Minnesota X X
Mississippi� X X X X
Missouri X X X X X
Montana X X X
Nevada X X X X X
New Hampshire X X X X
New Jersey X X X X X X X
New Mexico X X X X
New York X HIV HIV
North Carolina X X X X X
North Dakota X X
Ohio X X X
Oklahoma X HIV X X
Oregon X X X X X X X
Pennsylvania X HIV HIV HIV
Rhode Island X X X X X HIV
South Carolina X X X X X
Tennessee XȌ X X X X X X
Texas X X X X X
Utahȟ X X X X X
Vermont X X X HIV
Virginia X X X X X X
Washington X X X X X X
West Virginia X X X
Wisconsin X X X
TOTAL 29+DC 39+DC 17 26+DC 9 3 25+DC 5 36+DC
*    Sex education typically includes discussion of STIs.
†    Sex education is not mandatory, but health education is required and it includes medically accurate information on abstinence.
�   Localities may include topics such as contraception or STIs only with permission from the State Department of Education. 
Ȍ   Sex education is required in a county if the pregnancy rate is at least 19.5 or higher per 1,000 young women aged 15—17.
ȟ    State also prohibits teachers from responding to students' spontaneous questions in ways that conflict with the law's requirements.

PARENTAL ROLEWHEN PROVIDED, SEX OR HIV EDUCATION MUST

173

170. Sex Education Laws and State Attacks, PLANNED PARENTHOOD, https://www.planned
parenthoodaction.org/issues/sex-education/sex-education-laws-and-state-attacks [https://
perma.cc/6HDR-BVSX].

171. Sex and HIV Education, supra note 169.
172. Id.
173. Id.
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�

State
Healthy 
relationships

Sexual decision-
making and self-
discipline

Refusal skills 
and personal 
boundaries Consent

Dating and sexual 
violence prevention

Alabama X X X
Alaska X
Arizona X X X X
Arkansas X X X X
California X X X X X
Colorado X X X X X
Connecticut X X X
Delaware X X X X X
Dist. of Columbia X X X X X
Florida X X X
Georgia X X
Hawaii X X
Idaho X X
Illinois X X X X
Indiana X
Iowa X X
Kentucky X X
Louisiana X X X
Maine X X X
Maryland X X X X X
Massachusetts X X
Michigan X X X
Mississippi X
Missouri X X X
Nebraska X X
Nevada X
New Hampshire X
New Jersey X X X X
New Mexico X X X X
North Carolina X X X X
Ohio X X
Oklahoma X
Oregon X X X X X
Pennsylvania X
Rhode Island X X X X
South Carolina X X X X
Tennessee X X X X
Texas X X X X
Utah X X
Vermont X X X
Virginia X X X X
Washington X X X X
West Virginia X X X
Wisconsin X
TOTAL 31+DC 26+DC 24+DC 8+DC 37+DC
*    Sex education typically includes discussion of STIs.

174

i. Medical Accuracy in Sex Education

The Center of Disease Control found that teaching medically ac-
curate, culturally sensitive, and comprehensive sex education help
young individuals delay the start of sexual activity, decrease the fre-

174. Id.
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quency of sexual activity, reduce the number of sexual partners, and
increase condom and contraceptive use.175

Yet, despite the benefit of medically accurate information, most
states do not require sex education to be medically accurate.176 Even
the definition of “medically accurate” differs from state to state.177 For
example, in Hawaii, “medically accurate” sex education means infor-
mation is supported by research conducted with accepted scientific
methods and recognized as accurate and objective by experts in the
field.178 Texas requires “medically accurate” information to be scien-
tifically accurate and factually correct,179 while Arizona has no defini-
tion and simply states that instruction shall be “medically accurate.”180

Though there is a range of definitions, at least these few states compel
some standard of medical accuracy.

Unfortunately, states that don’t require sex education to be medi-
cally accurate seem to be painting a picture that it does not matter if
the content being taught is helpful or harmful to students.

ii. Freedom of Schools and Districts to Make Curriculum

Even though a majority of states have some law or policy related
to sex education, day-to-day decisions are mostly left to individual
school districts.181 In many states, these school districts establish their
sex education policies during school board meetings, where con-
cerned parents can express what they think should be taught in
class.182 Allowing this sort of open forum can create pockets of bias-
driven input from different sources, thus creating biased policy. The
over-protective parent, the local religious leader, and the toxically
masculine neighbor can all have a say in what and how children are
taught about sex, and because of this localization of curriculum, some

175. Medically-Accurate Sex Education Act, PUB. LEADERSHIP INST., https://publicleader
shipinstitute.org/model-bills/reproductive-rights/medically-accurate-sex-education-act/
#:~:text=summary%3A%20The%20Medically%2DAccurate%20Sex,pregnancy%20and
%20sexually%20transmitted%20diseases [https://perma.cc/WRD3-WDFD].

176. Sex and HIV Education, supra note 169.
177. See State Policies on Sex Education in Schools, NAT’L CONF. OF STATE LEGISLATURES

(Apr. 1, 2020), https://www.ncsl.org/research/health/state-policies-on-sex-education-in-
schools.aspx#2 [https://perma.cc/7Q65-2K6S].

178. Id.
179. Id.
180. Id.
181. Sex Education Laws and State Attacks, supra note 170.
182. Letizia Adams, These Are the States with the Worst Sex Ed, VICE (Aug. 10, 2017, 5:00

AM), https://www.vice.com/en_us/article/j55xm3/these-are-the-states-with-the-worst-sex-
ed [https://perma.cc/68VY-RU3C].
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teachers may be compelled to teach material that appeases the indi-
viduals in their “conservative area.”183

Moreover, when it comes to including healthy relationship and
consent information in the sex education curriculum, school officials
may be influenced by individuals who are unwilling to believe people
who report sexual assault. This issue of “believing women” has been
constantly highlighted by the #MeToo movement, especially as victims
face enormous amounts of public skepticism when prominent individ-
uals are accused.184 If schools want to focus their efforts on preventing
sexual assault from occurring, then removing this partial input should
be a major goal.

2. California’s Progressive Sex Education

One decent example of comprehensive, robust sex education
comes from California. In 2019, California’s Board of Education
(“CBE”) revamped its guidance for teaching sex education in K-12
schools.185 This overhaul was not mandatory, but it now functions as a
blueprint for the California Healthy Youth Act which requires districts
to provide comprehensive sex education for their schools.186 CBE sug-
gests numerous subjects for sex education curriculum, including top-
ics on gender identity, sexual feelings, consent, sexual abuse, and
contraception.187

California has five primary purposes in mind when teaching sex
education to students: (1) provide pupils with the knowledge neces-
sary to protect themselves from HIV, other sexually transmitted infec-
tions, and unintended pregnancy; (2) provide pupils with skills to
develop healthy attitudes concerning development, body image, gen-
der, sexual orientation, relationships, marriage, and family; (3) pro-
mote an understanding of sexuality; (4) ensure pupils receive
accurate and unbiased sexual health and HIV prevention instructions;

183. Id.
184. Emily Crockett, Rape and Sexual Assault Are Common. So Why Don’t We Believe Vic-

tims?, VOX (Oct. 17, 2016, 5:23 PM), https://www.vox.com/2016/5/1/11538748/believe-
rape-victims [https://perma.cc/VV3X-95YR].

185. Valerie Strauss, California Is Overhauling Sex Education Guidance for Schools — and
Religious Conservatives Don’t Like It, WASH. POST (May 10, 2019, 3:00 AM), https://www.wash-
ingtonpost.com/education/2019/05/10/california-is-overhauling-sex-education-guidance-
schools-religious-conservatives-dont-like-it/ [https://perma.cc/NAH4-5X62].

186. Id.; see also Comprehensive Sexual Health & HIV/AIDS Instruction, CAL. DEP’T OF

EDUC. (July 16, 2020), https://www.cde.ca.gov/ls/he/se/ [https://perma.cc/NJF4-BQZT]
[hereinafter Comprehensive Sexual Health].
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and (5) provide pupils with the knowledge needed to form safe and
healthy relationships.188

Although some conservative groups view California’s sex educa-
tion guidelines as “extreme” or a “political agenda to destroy the tradi-
tional family in America,”189 it should be seen as a commendable
attempt to fully educate youth. If families want to teach their children
that they should wait until marriage to have sex (or other traditional
family values) they may do so, but it should be done in conjunction
with the school system teaching a more robust sex curriculum. While
it is critical to respect a person’s parenting wishes, parents should also
respect that their children are individuals within a larger society.
Thus, students must learn how to properly behave within that soci-
ety—including how to engage in safe and appropriate sex. Children
and teenagers inevitably make mistakes. Therefore, it is imperative
that schools provide students with more information regarding
healthy sexual relationships, rather than less.

B. What an Ideal Sex Education Policy Would Look Like

Sex education can assist students in acquiring the knowledge they
need to make healthy decisions about his or her sex and sexuality. It
can also better equip young people to handle themselves as adults and
employees190 and to navigate the uncomfortable topics surrounding
sex which prevent them from developing intimacy problems in the
future.191 Also, as demonstrated in a Columbia University study, sex
education programs in middle and high school that embrace teach-
ings on consent and refusal can help reduce the rate of sexual vio-
lence amongst young adults.192

188. Id.
189. Mary Margret Olohan, California Implements Extreme New Sex Ed Curriculum, DAILY

SIGNAL (July 9, 2019), https://www.dailysignal.com/2019/07/09/california-implements-
extreme-new-sex-ed-curriculum/ [https://perma.cc/9G9W-PA7Z].

190. Catherine Brown & Abby Quirk, Momentum Is Building to Modernize Sex Education,
CTR. FOR AM. PROGRESS (May 29, 2019, 5:00 AM), https://www.americanprogress.org/is-
sues/education-k-12/reports/2019/05/29/469886/momentum-building-modernize-sex-
education/ [https://perma.cc/G82W-363K].

191. Matty Silver, Why Is It so Difficult to Talk About Sex?, SYDNEY MORNING HERALD (Sept.
1, 2014, 8:39 AM), https://www.smh.com.au/lifestyle/why-is-it-so-difficult-to-talk-about-sex-
20140901-10asfj.html [https://perma.cc/3C7T-5JGM].

192. Kari Paul, To Prevent Sexual Assault, Start with Teaching More About Sex, Educators Say,
MKT. WATCH (Dec. 13, 2018, 6:36 AM), https://www.marketwatch.com/story/want-to-fix-
the-metoo-problem-start-with-eliminating-abstinence-only-sex-education-2018-09-19
[https://perma.cc/FJS2-55M6]; Santelli, supra note 11.
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Further, according to Planned Parenthood, comprehensive sex
education should include topics about human development, relation-
ships, sexual behavior, sexual health, and culture.193 The aforemen-
tioned Columbia University study found that “[m]ultiple experiences
and exposures prior to college influenced the risk of penetrative sex-
ual assault in college. Pre-college comprehensive sexuality education,
including skills-based training in refusing unwanted sex, may be an
effective strategy for preventing sexual assault in college.”194 Califor-
nia’s sex education program is a good start to creating the education
program young people need in order to make healthy and informed
decisions about their bodies.195 The first, and likely most significant
addition, would be emphasizing consent and refusal training. Data
shows that refusal training, or “how to say no to sex,” puts young peo-
ple at a decreased risk from penetrative sexual assault.196 However,
one class telling students “no means no” is probably not enough. Stu-
dents taking infrequent sex education courses still do not feel com-
fortable talking about sex or sexuality.197 Sex education should be
added to the regular secondary-school curriculum and be a consistent
class offered throughout students’ schooling.

Another way to ensure that students do not feel uneasy about the
subject matter is for instructors to use anatomically correct language.
Encouraging students to use accurate terms for body parts opens the
line of communication between young people and adults.198 It also
communicates to children that conversations about sex are not
taboo.199

Lastly, it is not enough to teach students how to respond to sexual
assaults if schools do not investigate their reports. An ideal sex educa-
tion policy would also contain clear courses and procedures for school
counselors and teachers. Schools should require teachers to follow set
processes to ensure that victims feel supported and do not face victim-
blaming or continued assault. Schools should also ensure that teach-
ers face clear repercussions if they do not follow these processes. A

193. What Is Sex Education?, PLANNED PARENTHOOD, https://www.planned
parenthood.org/learn/for-educators/what-sex-education [https://perma.cc/H85U-
C2AG].

194. Santelli, supra note 11.
195. See supra Part III.A.2
196. Santelli, supra note 11.
197. Proulx, supra note 62.
198. Suzanne Gosselin, Using the Anatomically Correct Terms, FOCUS ON THE FAM. (Jan. 8,
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proper sex education policy must involve everyone—students, teach-
ers, counselors, and school officials—for a continued period of time.

IV. Suggestions

In order to effectively promote consensual sex as a strategy to
prevent assault, social structures will need to be modified—social
structures including educational programs.200

Though the Supreme Court interpreted Title IX to hold schools
liable for failing to shield students from sexual harassment and as-
sault,201 in application, Title IX has done little to actually protect
these students. Considering the prevalence of sexual assault and har-
assment amongst young people, Title IX should be amended to prop-
erly address these issues.

A. Affirmative Obligation Under Title IX

First, this Comment suggests that Title IX should be amended to
require schools to teach comprehensive sex education. In order to be
effective, the sex-education obligation should set out guidelines and
criteria for what should be covered in the curriculum. A federal stan-
dard would ensure that the culture surrounding sex changes. This
would allow young people to feel comfortable with their bodies and
respect their peers’ bodies. Students across the country would learn
about consent, refusal, healthy relationships, and so forth. Further-
more, a federal obligation within Title IX would avoid the problem of
varying standards of sex education in schools, and schools would no
longer be permitted to pass off sexist and problematic demonstrations
as sex education. Though the quality amongst different schools would
likely still vary—an overarching issue of public schools202—a man-
dated curriculum would at least be a start to shifting the culture sur-
rounding sex. Finally, if schools did not comply with the Title IX’s sex
education plan, then student victims would have a clear path for hold-
ing the institutions liable for the assault or harassment.
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Issue 1] IT’S TIME WE HAVE “THE TALK:” TITLE IX AND SEX EDUCATION 121

B. Potential Remedy for Victims

Alternatively, Title IX could comprise actions for schools to take
once a student has made a sexual assault or harassment claim against
another student. Title IX should suggest implementing a comprehen-
sive sex education program as an automatic way to show that the
school did not act with deliberate indifference. If the school does not
implement the sex education within a certain timeframe or without
meeting certain curriculum guidelines, then, under this suggestion, a
victim could still sue the school and seek this policy change as a rem-
edy. As noted above, obtaining large damage awards can be difficult,
and policy changes are where victims should focus their efforts.203

Since schools would likely not want to face the publicity, financial bur-
den, or risk of a lawsuit, Title IX could make this a definitive way to
avoid liability.204 This could also have a positive impact in preventing
future sexual assault—and future lawsuits by other students.

Conclusion
Schools are a vital aspect of young peoples’ lives; it is where they

grow and learn to be functioning individuals of society. With regard to
sexual violence though, schools do not do enough to prevent students
from assaulting or being assaulted. Young people face sexual violence
in alarming numbers, and while many factors contribute to that, stud-
ies have shown that a comprehensive sex education program can be a
way to combat that issue.205 Schools can already be held liable for stu-
dent-on-student sexual assault through Title IX; however, Title IX has
little bite in actually ensuring that schools respond to or prevent har-
assment. Title IX should be amended to require schools to implement
a comprehensive sex education curriculum. Alternatively, a compre-
hensive sex education program could act as a remedy to allegations of
peer-on-peer harassment or assault. The changes to Title IX may ap-
pear sweeping, but robust changes in policy are essential to make ro-
bust changes in our sexual culture.

203. See supra Part II.B
204. Though this paper lays out the difficulty for plaintiffs to prove that schools did act

with deliberate indifference, schools still face uncertainty in any lawsuit. So, if the school
complied with Title IX suggestions for responses to peer-on-peer assault, then that would
decrease the number of lawsuits by victims or increase the number of cases that are thrown
out on summary judgment, in favor of the defendant schools.
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