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Introduction

DIVERSITY, EQUITY, AND INCLUSION (“DEI”) programs have be-
come commonplace in the hiring process for many companies within
the United States. The United States Supreme Court has indicated
that, in certain circumstances, it is permissible for employers to con-
sider an interest in increasing diversity while selecting an individual
for a position in a particular workplace.1 Meanwhile, multiple studies
have been published that show companies with more diverse teams
produce higher revenue because the large variety of ideas brought to
the table by people with different backgrounds and life experiences
lead to an increase in innovation in the workplace.2
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1. See United Steelworkers of Am. v. Weber, 443 U.S. 193 (1979) (finding that a plan
hiring one Black employee for each white employee is within the bounds of Title VII); see
discussion infra Section I(B).

2. Vivian Hunt, Dennis Layton & Sara Prince, Why Diversity Matters, MCKINSEY & CO.
(Jan. 1, 2015), https://www.mckinsey.com/business-functions/organization/our-insights/
why-diversity-matters [https://perma.cc/S5QT-ZWX6] (explaining that companies in the
top quartile for gender or racial and ethnic diversity are more likely to have financial re-
turns above their national industry medians); Marcus Noland, Tyler Moran & Barbara
Kotschwar, Is Gender Diversity Profitable? Evidence from a Global Survey (Peterson Inst. for Int’l
Econ., Working Paper No. 16-3, 2016), https://www.piie.com/system/files/documents/
wp16-3.pdf [https://perma.cc/VB93-4KFQ] (discussing how greater gender balance
among corporate leaders is associated with higher stock values and greater profitability);
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However, many companies with DEI programs have not managed
to right past wrongs by creating diverse workplaces that reflect the
demographics of the surrounding eligible population.3 In fact, while
companies have made their programs appear more robust, the modifi-
cations to the programs are largely in the form of bells and whistles,
which do not result in any real impact on the efficacy of current DEI
programs.4 If research shows that increased diversity in the workplace
improves profits and increases employee productivity, companies
need to embrace a new type of DEI program—the type that will in-
crease diversity in the workplace while also ensuring that diverse em-
ployees are comfortable and are given the same opportunities as their
non-diverse colleagues—all while staying within the confines of Title
VII of the Civil Rights Act of 1964 (“Title VII”).

In order for a DEI program to comply with Title VII, it must not
discriminate against employees on the basis of sex, race, color, na-
tional origin, or religion.5 However, for a DEI program to work, a
workplace must provide some form of affirmative action program
within either the hiring process or in the workplace context after hir-
ing. Affirmative action programs are supposed to ensure equal oppor-
tunity.6 The programs go beyond encouraging nondiscrimination and
are supposed to require the organization implementing them to take
affirmative steps designed to make their particular pool of employees
reflective of the relevant labor pools.7 Affirmative action has been al-
lowed in the workplace by the Court in several instances.8 Initially, the
Court in United Steelworkers of America, AFL-CIO-CLC v. Weber allowed
affirmative action in the selection of Black applicants to fill open posi-
tions in various Kaiser Aluminum and Chemical Corporation plants
until the number of Black employees was equal to the corresponding

see, e.g., Rocı́o Lorenzo et al., How Diverse Leadership Teams Boost Innovation, BOS. CONSULT-

ING GRP.: HENDERSON INST. (Jan. 23, 2018), https://www.bcg.com/en-us/publications/
2018/how-diverse-leadership-teams-boost-innovation.aspx [https://perma.cc/UST2-
WA6G] (increasing the diversity of leadership teams leads to more and better innovation
and improved financial performance).

3. Frank Dobbin & Alexandra Kalev, Why Diversity Programs Fail, HARV. BUS. REV.
(July–Aug. 2016), https://hbr.org/2016/07/why-diversity-programs-fail [https://
perma.cc/33F2-DKER].

4. Id.
5. 29 C.F.R. § 1606.2.
6. 29 C.F.R. § 30.4(a)(1).
7. 29 C.F.R. §§ 30.4(a)(1)–(2).
8. See United Steelworkers v. Weber, 443 U.S. 193 (1979); Johnson v. Transp.

Agency, 480 U.S. 616 (1987); Ricci v. DeStefano, 557 U.S. 557 (2009).
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proportion of Black citizens within the local populations surrounding
each of the various plants.9

In 1987 and again in 2009, the Court also seemingly approved
certain affirmative action programs for employees who are already
part of the workforce.10 In the first of these cases, Johnson v. Transpor-
tation Agency of Santa Clara County, the Court found that a plan that
took the sex of the applicant into account did not run afoul of Title
VII.11 Over twenty years later, the Court decided Ricci v. DeStefano,
which involved a group of firefighters who sued the city of New Haven
when it threw out test results for fear of having a Title VII claim filed
against it if it, certified the results.12 The Court ultimately decided that
an employer cannot take a race-based action under Title VII unless it
can show that without taking the action it would be susceptible to lia-
bility.13 The converse of this is if an employer can show it will be sus-
ceptible to liability under Title VII without using criteria that include
consideration of a protected class, then it can use this criteria post-
employment to make decisions about promotions and other work-
place policies.14

This Article argues that given the current legal landscape, DEI
programs are not as ambitious as they need to be, and that this short-
coming is a hinderance to the modern-day workforce. Additionally,
DEI programs are not doing all they are allowed under Title VII to
encourage, facilitate, and ensure diversity in the workplace. While the
use of diversity as a factor for hiring has been in place for a long time,
employers have not kept up with what the Court seems to indicate
would be allowed under the current confines of Title VII. In other
words, employers have systematically failed to incorporate post-hiring
DEI initiatives. In order for workforces to thrive in a society that is
becoming increasingly diverse, employers must incorporate more
post-hire DEI initiatives. Employers need to take the Court’s lead and
expand the scope of what their DEI programs actually do to increase
diversity. This should not only be encouraged in the hiring process,
but also in post-hiring decision-making, so that all levels of the
workforce are representative of the surrounding eligible population,
not just the entry-level workforce. Broadening the focus of DEI pro-

9. Weber, 443 U.S. at 208–09.
10. See Johnson, 480 U.S. at 641–42; Ricci, 557 U.S. at 563.
11. Johnson, 480 U.S. at 641–42.
12. Ricci, 557 U.S. at 561–63.
13. Id. at 563.
14. See id.
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grams is necessary to ensure employers are not only getting diverse
employees in the door, but also that they keep and promote those
employees into all tiers of employment and leadership. The addition
of inclusive environment and promotion programs is essential to en-
sure that this goal is achieved.

In Section I, this Article delves into what DEI programs are. This
section also discusses whether DEI programs are currently meeting
the goals they are meant to achieve. Section II discusses the current
legal foundation for DEI programs in the context of various cases that
the Court has handled on the matter. Section II also explains how
certain programs could be implemented by employers and potentially
be used as affirmative defenses to certain Title VII claims. The Article
lays out a clear-cut rule that employers can follow in designing their
policies. Section III discusses how modern plans should be designed
to accomplish the most for both the employee and the employer.
Such a plan will help companies in developing future DEI strategies
while not running afoul of the current legal requirements. Finally, this
Article concludes with a recommendation on how to move forward
with the information discussed.

I. Diversity, Equity, and Inclusion Programs: What Are They,
and Do They Work?

At first glance, the objectives of a DEI program seem fairly
straightforward: to increase diversity in the workforce, to make the
workplace more equitable, and to engender a feeling of inclusion
among all employees in the workplace.15 But below the surface, DEI
programs are complex and multifaceted, both in their goals and in
what they actually achieve.16 While the workplace environment has im-
proved drastically since the implementation of Title VII, the effective-
ness of DEI programs must still be questioned. Before passing
judgment on whether these programs work, they must first be prop-
erly defined.

15. Somen Mondal, Diversity and Inclusion: A Beginner’s Guide for HR Professionals, IDEAL

(Jan. 1, 2020), https://ideal.com/diversity-and-inclusion/ [https://perma.cc/D6NR-
X7SV].

16. See Jim Link, The Difference Between Workplace Equity and Equality, and Why It Matters,
FORBES (Aug. 15, 2019, 8:00 AM), https://www.forbes.com/sites/forbeshumanresources
council/2019/08/15/the-difference-between-workplace-equity-and-equality-and-why-it-
matters/#f18434c3d318 [https://perma.cc/8FCB-G4ZZ].
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A. What Are Diversity, Equity, and Inclusion Programs?

In the field of psychology, diversity is typically looked at as any
differences between individuals that cause the perception of differ-
ence.17 Workplace diversity, however, is perceived differently by differ-
ent people.18 Some see workplace diversity as combining different
people’s experiences and taking advantages of the difference to inno-
vate while others consider diversity to be equal and fair representation
without consideration of demographics.19 Workplace diversity, for
purposes of this Article, will mean understanding, accepting, and valu-
ing differences between people, including, but not limited to those of
different races, ethnicities, genders, ages, religions, disabilities, and
sexual orientations.20 Workplace diversity also takes into account dif-
ferences in education, personalities, skill sets, experiences, and knowl-
edge bases.21

Equity is commonly misconceived as only referencing the pay that
each employee receives in a given position.22 Compensation is cer-
tainly a very important aspect of equity, but defining equity in a way
that is quantifiable solely by pay or any other measure misses the
point, and can also lead to counterproductive situations.23 Addition-
ally, the concepts of equity and equality are frequently confused with
each other.24 While the two concepts both exist on the same trajectory
of workplace DEI programs, equality is only achieved when all employ-
ees are both empowered and comfortable bringing up their thoughts
and ideas in the presence of the entire company—including their su-
pervisors and coworkers.25 As such, equality is really the end goal of
any DEI program.

Diversity, equity, and inclusion must all be present before equal-
ity can exist. Equity, on the other hand, is the process of putting all
employees on equal footing in the workplace.26 What equity means is
also dependent on each particular workforce; by proxy, this means

17. Daan van Knippenberg & Michaéla C. Schippers, Work Group Diversity, 58 ANN.
REV. PSYCH. 515, 517 (2007).

18. Mondal, supra note 15.
19. Id.
20. Id.
21. Id.
22. See Link, supra note 16.
23. Id.
24. Id.
25. Id.
26. Id.
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that equity changes as the diversity of each workforce changes.27 Some
considerations for equity include “learning and development oppor-
tunities and opportunities for growth, success and promotion . . . par-
ity in the way projects are divvied up and assigned can [also] go a long
way to[wards] ensuring equity.”28 Lastly, to ensure that equity is actu-
ally achieved, it is important to make sure that the managerial and
supervisory staff are all aware that the company is implementing DEI
measures and that they are all in agreement about the way the DEI
program will be implemented and used moving forward.29

The last definition needed before beginning the assessment of
current programs is the definition of inclusion. Inclusion, in the sim-
plest definition, means “the act of including[ ] [or] the state of being
included;” however, when the term is viewed more carefully, it be-
comes increasingly complicated and varies from institution to institu-
tion.30 While inclusivity varies between institutions, the Chief
Executive Officer of Stack Education,31 Peggy Yu, solicited some in-
sights from former students of the program on what inclusivity might
mean to them.32 The results included the following: all gender-
friendly bathrooms; a nursing room for mothers; “using gender neu-
tral language throughout company benefits and policies;” “including
non-alcoholic beverages at company events;” ensuring that executives
and top management reflect the diversity the organization seeks; pro-
viding tampons and pads in all bathrooms; “providing a quiet, medita-
tive, no-technology, no-talking space where weary introverts can go to
restore and rejuvenate;” and acknowledgment of “all religious and
cultural holidays celebrated by the organization’s employees.”33

While this list is far from comprehensive, it begins to trace the
edges of what employers should consider before deeming their DEI
program complete, or, for that matter, successful.

Now that the terms DEI programs tout as their goals have been
defined, the impact of these programs can be assessed in order to

27. Id.
28. Id.
29. Id.
30. Peggy Yu, What Should Inclusion Really Look Like in the Workplace?, FORBES (Jan. 17,

2018, 12:04 PM), https://www.forbes.com/sites/peggyyu/2018/01/17/what-should-inclu
sion-really-look-like-in-the-workplace/#2d05566f53f0 [https://perma.cc/U6RG-FDR9].

31. See generally Peggy Yu, Peggy Yu: About, FORBES (Apr. 26, 2019), https://www.forbes.
com/sites/peggyyu/#25739b3f1650 [https://perma.cc/L8AU-ETJN]. Stack Education is
dedicated to closing the gap between what higher education institutions teach and what
the job market actually demands of its workers. Id.

32. Yu, supra note 30.
33. Id.
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determine whether they have been successful in achieving these goals,
or if DEI programs have fallen short of the goals set forth and need to
be modified in order to achieve success in the future.

At their most basic, DEI programs—as discussed above—are de-
signed to increase diversity in the workplace. Modern day programs
are more attuned to the selection process, and they focus on trying to
get employees in the door. In order to really be successful, DEI pro-
grams need to make a fundamental shift from being selection-only
programs to being programs that also take action to promote the
long-term success of all employees. The initial shift must allow diverse
employees to be more comfortable in the workplace, then eventually
the shift will create more opportunities for diverse candidates in man-
agement and executive roles.

1. What Diversity, Equity, and Inclusion Programs Currently Are
and What They Are Meant to Achieve: The Selection
Process

Diversity training programs are currently in place at many For-
tune 500 companies in the United States.34 The programs are de-
signed to increase diversity in the workplace and ensure that
companies hire a representative population of employees based on
the surrounding eligible workforce pool.35 The goals of these pro-
grams are typically implemented through hiring procedures, by look-
ing at the diversity of an applicant as one factor when hiring new
employees for openings at the company.36 This measure is taken dur-
ing the recruitment, hiring, and selection process for new
employees.37

However, once an employee is in the door there is often little to
no support for his or her continued success in the company.38 The
employee often becomes the token-diverse employee at a business,
and the business does nothing more to support the candidate.39

Tokenism is the practice of doing something only to prevent criticism
and to give the appearance that a company treats all employees and

34. See Dobbin & Kalev, supra note 3.
35. See id.
36. See id.
37. See id.
38. Kara Sherrer, What Is Tokenism, and Why Does It Matter in the Workplace?, VAND.

UNIV. (Feb. 26, 2018), https://business.vanderbilt.edu/news/2018/02/26/tokenism-in-
the-workplace/ [https://perma.cc/JH4V-5V2A].

39. Id.
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applicants fairly.40 A key component of tokenism, according to Con-
suela Knox,41 is also the employer’s intent, which is often difficult to
ascertain.42 The issue could be many things, including: that the em-
ployer is hiring a token; that the employer truly wants diversity and
their program is just beginning; or that the employer truly wants di-
versity, but past programs have been unsuccessful.43 Ideally, DEI pro-
grams would prevent the issue of tokenism altogether by creating a
welcoming culture at every company.44 If companies implement suc-
cessful DEI programs, tokenism would ideally cease to exist.

Some people think DEI programs result in the promotion of di-
verse individuals solely on the basis of diversity. Many who support this
idea feel that when employers use affirmative action in making any
hiring, admissions, or promotion decisions with diversity as a factor,
employers and educational institutions minimize the individual suc-
cess of diverse candidates.45 These critics of affirmative action posit
that by taking diversity into account when making these types of deci-
sions, the actual qualities and accomplishments of any diverse candi-
date selected are automatically subject to scrutiny by coworkers and
other members of society.46 This scrutiny is based on the argument
that the diverse individuals chosen for a given position were only cho-
sen for their identity or diversity and not because of their
capabilities.47

Both of the above views hold merit. Individuals promoted for
their diversity are certainly subject to tokenism as some employers
seek to appear diverse by hiring employees from differing back-
grounds. Equally possible is the chance that a diverse employee’s mer-
its in a given position are questioned when a DEI program is used in a
given workplace. Because of this possibility, it is important to note that
the use of diversity as a factor in any DEI program should be just
that—a factor. The sole decision should never be based on diversity
alone, as that type of decision just reinforces both of the above lines of
thinking. By ensuring that all employees are qualified when promoted

40. Id.
41. Id. Consuela Knox is the Director of Admissions Operations and Diversity Recruit-

ing Manager at Vanderbilt University, Owen Graduate School of Management. Id.
42. Id.
43. Id.
44. Id.
45. Shelby Steele, A Negative Vote on Affirmative Action, N.Y. TIMES MAG. (May 13, 1990),

https://www.nytimes.com/1990/05/13/magazine/a-negative-vote-on-affirmative-action.
html [https://perma.cc/EE3Q-F283].

46. Id.
47. Id.
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and only using diversity as one factor in decision-making, DEI pro-
grams will work effectively, avoid tokenism, and dispel doubts about
the work ethic or efficacy of work product of the candidates
promoted.

DEI programs today tend to focus more on numbers and appear-
ances rather than their actual successes.48 Because the focus of these
programs tends to be superficial, the actual message of the program
does not take root at the core of companies’ beliefs and practices.49

When these values are not embraced by all employees, all manage-
ment, and all executive officers, the programs cannot achieve the
goals they are designed to accomplish.

2. What Diversity, Equity, and Inclusion Programs Need to Be:
Post-Hiring Measures That Ensure Equal Success for All
in the Workplace

The models discussed above are used by the majority of U.S. em-
ployers who consider diversity as a goal of their employee workforce.50

While these models have been largely successful in the previous de-
cades, their usefulness has come to an end. Today’s workforce needs
to not only have baseline diversity at the entry level but needs diversity
throughout all levels of the workplace structure. The only way that this
can happen is for employers to fully embrace what the courts allow
and implement new measures in their post-hiring practices.

Various courts have allowed employers to push the envelope
when it comes to what they can do to ensure employee success and
promotion. Post-hiring programs come in two varieties.51

The first type of post-hiring DEI program is relatively easy to im-
plement and is also easily visible both internally and externally. This
Article refers to this type of program as a promotion-based diversity
program. Promotion-based diversity programs are internal promotion
programs. Promotion-based diversity programs either consider diver-
sity when promoting internal employees or when hiring managerial or

48. Dobbin & Kalev, supra note 3.
49. Glenn Llopis, Diversity Management Is the Key to Growth: Make It Authentic, FORBES

(June 13, 2011, 7:41 AM), https://www.forbes.com/sites/glennllopis/2011/06/13/diver
sity-management-is-the-key-to-growth-make-it-authentic/#2ac6c4d266f3 [https://perma.
cc/5JGK-SM8H].

50. The New Frontier of DEI Programs, SIXFIFTY (2020), https://www.sixfifty.com/the-
new-frontier-of-dei-programs/ [https://perma.cc/6CRK-VEE4].

51. See United Steelworkers v. Weber, 443 U.S. 193 (1979); Johnson v. Transp.
Agency, 480 U.S. 616 (1987); Ricci v. DeStefano, 557 U.S. 557 (2009).
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senior employees from outside of the organization.52 For example, an
employer could implement a fellowship or mentorship program that
fosters internal promotion.

The participants of the promotion-based diversity program could
be chosen based on a range of factors including talent, current suc-
cess in the workplace, and diversity. The diversity factor needs to be
multi-faceted and should include race, gender, religious beliefs, socio-
economic status, and sexual orientation. This is not an exhaustive list
of factors that should be considered when determining diversity
within a workforce. Any factor that allows an employee to bring a dif-
ferent viewpoint to the workforce should be considered when making
decisions based on diversity.

Assuming that an employer who implements a promotion-based
diversity program is already making entry-level employment decisions
centered on diversity, promotion-based diversity programs should aim
at developing senior and managerial teams that mirror the diversity of
the local eligible workforce and the diversity of the workplace itself.

The second type of post-hiring DEI program is more difficult to
implement, explain, and detect both internally and externally. This
type of program does not necessarily promote or hire individuals us-
ing diversity as a factor. Instead, employers should take measures to
make sure that existing diverse employees feel a sense of belonging.

These programs should strive to create a workplace culture in
which all employees feel welcome and included. Measures should be
taken to ensure not only a feeling of culture and inclusivity but also
the long-term success of all employees within the workplace. This can
range from teaching cultural awareness to implementing a worry-free
way for employees to lodge complaints. These changes are more sub-
tle and should be designed to ensure that all employees are equally
welcomed and valued in their workplace environment.

B. Are Diversity, Equity, and Inclusion Programs Working?

Generally speaking, each of the above definitions should be taken
into account when measuring the success of DEI programs. The ideal
DEI program would incorporate all three definitions to the fullest and
would have a workforce that is representative of the surrounding labor
pool at the entry level and in high-level, long-term positions, such as
managerial staff. The institution would, ideally, have a diverse labor
pool in all layers of the organization and all employees would feel

52. See generally Dobbin & Kalev, supra note 3.
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welcome, at ease in their working environment, and comfortable shar-
ing thoughts and concerns with fellow employees as well as with the
supervisory staff.

However, each employer will have different goals for their DEI
program based on a number of factors, including: the industry they
are in; their current workforce; and the surrounding population of
eligible workers.53 Additionally, a DEI program’s success cannot be
determined with a cursory look at employee demographics. If a com-
pany appears exceptionally diverse on paper, it is important to look at
the numbers in depth. For example, if the DEI program numbers
were at a private school, it would be important to determine whether
all of the diverse employees work in certain positions, such as cafeteria
and janitorial staff or if the diverse employees are more spread out
and included in teaching staff and the principal’s office. If the major-
ity of diverse employees are lower on the pay scale and in lower-level
positions in the school, then the DEI program is not working at a
satisfactory level. Finally, another factor to consider is the tenure of
each employee at the institution. If the diverse employees that are in
higher-ranked and higher-paid positions are relatively new, and there
is a high turnover rate among employees of that class, then it is likely
that the equity and inclusion pieces of the DEI program are failing.

Depending on which study is examined, DEI programs are either
succeeding with fantastic results or failing miserably.54 Measuring the
success of a DEI program is very specific to the location and industry
of each employer. The composition of a plumbing company in
Oklahoma City, Oklahoma will, by necessity, be very different than
that of an information technology office in Palo Alto, California. How-

53. See generally Corporate Diversity Programs in 2019: What’s Working and What’s Not,
APERIAN GLOBAL (Mar. 14, 2019), https://www.aperianglobal.com/companies-making-di
versity-programs-priority-2017/ [https://perma.cc/B4RK-FXN6].

54. See Patsy Doerr, Four Companies That Are Getting Diversity & Inclusion Right - and How
They’re Doing It, FORBES (Nov. 5, 2018, 3:35 PM), https://www.forbes.com/sites/patsy
doerr/2018/11/05/four-companies-who-are-getting-diversity-inclusion-right-and-how-they
re-doing-it/#4ab19ff57a2b [https://perma.cc/6WZQ-UVMT] (discussing the positive out-
comes for companies that have implemented DEI programs in a successful manner and
how they came about doing so); Sheila Callaham, The One Critical Element Missing from 92%
of Diversity and Inclusion Strategies, FORBES (July 25, 2019, 8:11 AM), https://www.forbes.com
/sites/sheilacallaham/2019/07/25/the-one-critical-element-missing-from-92-of-diversity-
and-inclusion-strategies/#7376b3b74508 [https://perma.cc/3JTY-R7FD] (discussing the
fact that most DEI programs are not successful because they focus on race, gender, and
other factors while simultaneously failing to consider the impact that age has on the suc-
cess of their programs); Mondal, supra note 15 (“The issue stems from the fact that 70% of
companies believe they are effective at attracting and retaining diverse employees, yet only
11% actually understand what [diversity] is.”).
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ever, the measure of whether their DEI programs are successful
should remain constant. If the employees at all levels of a given com-
pany reflect the local eligible population for work, then the program
is succeeding.

Unfortunately, many DEI programs are failing to meet the mark
on this front.55 For example, banking industry companies such as
Morgan Stanley and Merrill Lynch spent hundreds of millions on sex
and race discrimination cases in the 1990s and 2000s.56 Since then,
these companies have made some changes to their DEI program-
ming.57 However, these programs had very limited and, in some cases,
negative results.58 While Hispanic managers at commercial banks in
the United States rose over 1% in eleven years, white women’s repre-
sentation fell by 4% in the same period of time.59 Furthermore, the
representation of Black men in management of these banks fell by
.2%, which seems like a lesser concern until the realization is made
that the total number of Black male managers only totaled 2.3% in
2014.60 It is also important to note that between 1985 and 2014, Black
male management increased overall by .3%, from 3% to 3.3%.61 From
1985 to 2000, white women in managerial positions rose by 7%, from
22% to 29%.62 However, the numbers stagnated after 2000 for white
women and after 2014 for Black men.63

In short, the DEI programs currently used by employers are not
increasing diversity in the workplace.64 In many instances, the com-
pany creates these programs for the appearance of diversity in the
workplace, and many of these programs are slightly reshaped from the
programs existing in the 1960s.65 The primary issue with this is that
society, and our population, have changed drastically in the last sixty
years. Despite these drastic changes, employers continue to use the
same three criteria from the 1960s: diversity training to reduce bias on
the job, hiring tests and performance ratings to limit bias in recruit-

55. See Dobbin & Kalev, supra note 3.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id.
65. Id.
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ment and promotions, and grievance systems that are supposed to
give employees a way to challenge their managers.66

While these archaic programs have many drawbacks, the most im-
portant include: the positive effects of diversity training rarely last
more than a day or two and can sometimes even cause more bias or
backlash in the workplace; often times, hiring tests are applied selec-
tively so that the manager still retains the power to hire the individuals
they prefer; and finally, grievance procedures tend to allow an em-
ployee to report a situation, but that employee often then suffers from
retaliation due to the complaint they filed.67 In 2016, Harvard Busi-
ness Review conducted a study on the impacts of these programs on
different categories of diverse applicants and employees.68 The impact
among managers was significant for all but white men.69 The data
shows vast disparities in management among diverse employees.70

Diversity in the management team leads to a more diverse
workforce.71 In turn, the atmosphere created by a more diverse man-
agement team leads to a more authentic DEI program because the
management team holds the values being emphasized as core be-
liefs.72 If a DEI program must incorporate real and long-lasting diver-

66. Id.
67. Id.
68. Id.
69. Id.
70. Id.
71. See Llopis, supra note 49.
72. Id.
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sity into its managerial team in order to cultivate long-term benefits to
the organization, then it naturally follows that current DEI programs
are not performing to their highest potential, and in some cases are
actually causing long-term detriment to companies.73

When looking at the diversity of the population of the United
States and comparing that to the percentage of individuals in manage-
ment or the C-Suite (CEO, CFO, etc.), it rapidly becomes clear that
DEI programs are not meeting their apparent purpose.

II. Diversity, Equity, and Inclusion Programs: Is Affirmative
Action Prohibited or Allowable in the Workplace?

The previous section discussed what DEI programs currently are
doing and what they should be doing. In an ideal world, employers
would make hiring and promotion decisions with diversity at the fore-
front of their consideration with no reproach. However, Title VII and
the Court have put limitations on what employers can and cannot do.
While these decisions were initially made to prevent overt racism and
sexism (just to mention a couple reasons), the same decisions now
sometimes stand in the way of creating the most diverse and effective
workforce possible.74

A. What is Affirmative Action?

To its critics, affirmative action is both a euphemism for discrimi-
nation against white men and a system that bureaucratizes the en-
tire society at the cost of meritocratic decision making; it is a
symbol for all that has gone wrong with American society since the
sixties. To its supporters, it is a first step towards remedying the
crime of slavery and eliminating the discriminatory preferences
that have guaranteed white men the easiest paths to wealth and
power; it is a symbol of justice, and a promise of a future of hope.75

Affirmative action, whether you are a fervent supporter or a critic,
is necessary especially in the United States because it provides a rem-
edy for past and continuing effects of societal discrimination in a
broad range of activities ranging from slavery to issues of gaining pro-
motion in the workplace.76 While slavery was officially abolished in

73. Id.
74. Louis Menand, The Changing Meaning of Affirmative Action, NEW YORKER (Jan. 13,

2020), https://www.newyorker.com/magazine/2020/01/20/have-we-outgrown-the-need-
for-affirmative-action [https://perma.cc/TXX5-39B8].

75. David Benjamin Oppenheimer, Distinguishing Five Models of Affirmative Action, 4
BERKELEY WOMEN’S L.J. 42, 42 (1988-89).

76. MARIA L. ONTIVEROS ET AL., EMPLOYMENT DISCRIMINATION LAW: CASES AND MATERI-

ALS ON EQUALITY IN THE WORKPLACE 882 (9th ed. 2016).
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1865 with the Thirteenth Amendment, the vestiges typically continue
to impact the successes of African American individuals in society and
in the workplace.77 These difficulties, while unique due to their rela-
tion to slavery, are faced by all minorities in the United States.78 Af-
firmative action is one very necessary step towards helping to correct
these inherent inequalities. Further, it is essential for this process to
be incorporated by employers because without affirmative steps to-
ward correction, these historic inequalities will not correct themselves.

Affirmative action is difficult to pin down with only one defini-
tion. This is largely because of the varying impressions of what affirma-
tive action is, as seen above.79 The range of views moves from the idea
that affirmative action is simply a quota-driven numbers system while
others view affirmative action as any range of outreach or recruitment
effort.80 Individuals also react differently to affirmative action pro-
grams based on how the definitions are presented to them.81 A major-
ity of people who oppose quotas were supportive of affirmative action
without strict quotas.82

David Oppenheimer identified five models of affirmative ac-
tion.83 Within the identification of these models, two of them are
more often discussed in judicial opinions.84 The first of these two
models involves an employer implementing a preference system in
which women or minorities are given some preference over white
men.85 These systems, as discussed above, are very common in many
fields of employment but do not substantially impact the higher tier of
employees such as managers or C-suite employees.86 These programs
may fail to have long-term impact when employers simply hire a di-

77. Juliana Menasce Horowitz, Most Americans Say the Legacy of Slavery Still Affects Black
People in the U.S. Today, PEW RSCH. CTR.: FACTTANK (June 17, 2019), https://www.pewre
search.org/fact-tank/2019/06/17/most-americans-say-the-legacy-of-slavery-still-affects-
black-people-in-the-u-s-today/ [https://perma.cc/W66V-ZX2M].

78. Katherine W. Phillips, Tracy L. Dumas & Nancy P. Rothbard, Diversity and Authen-
ticity, HARV. BUS. REV. (Mar.-Apr. 2018), https://hbr.org/2018/03/diversity-and-authentici
ty [https://perma.cc/9XLJ-6F6H].

79. See United Steelworkers v. Weber, 443 U.S. 193 (1979); Johnson v. Transp.
Agency, 480 U.S. 616 (1987); Ricci v. DeStefano, 557 U.S. 557 (2009); see generally Dobbin
& Kalev, supra note 3.
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85. Oppenheimer, supra note 75.
86. See Dobbin & Kalev, supra note 3.
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verse employee to give the appearance that people are being treated
fairly and then feel that they have met diversity goals and no longer
need to consider diversity when hiring.87

The second type of affirmative action programs that are often ex-
amined in judicial opinions are “self-examination plans in which the
failure to reach expected goals within expected periods of time trig-
gers self-study, to determine whether discrimination is interfering with
[the] decision-making process.”88 These approaches are less visible
since they are not actively using a particular classification to make cer-
tain decisions. Since there is no decision being made based on any
protected category under Title VII, lawsuits are rarely brought into
courts. The primary issue with this type of affirmative action is that it
does not ensure any change because it allows employers to look at
their goals, to recognize they have not been met, to discuss why that
might be, and then continue hiring as they have been all along.

B. Diversity, Equity, and Inclusion: Selecting Candidates to Create
a Diverse Workplace

Following a selection process that considers diversity as a factor
has been approved by the Court in Weber when looking at the pro-
tected category of race.89 If selection with one protected category in
mind falls within the confines of Title VII, then surely all protected
categories can be used as a factor when hiring or selecting employees
for positions.

Weber was decided in 1979 and arguably laid the foundation for
all DEI programs that modern-day employers use. In the majority
opinion, Justice Brennan carefully describes the reasoning behind the
implementation of Title VII and explains why affirmative action pro-
grams by private employers are necessary to further the objectives of
Title VII.90

Weber looked at whether a collective bargaining agreement
(“CBA”) between the United Steelworkers of America (“USWA”) and
the Kaiser Aluminum & Chemical Corp. (“Kaiser”) was allowed to
contain race-consciousness selection criteria or whether the use of this
selection criteria was a violation of Title VII.91 Specifically, the CBA
contained an affirmative action plan that was designed to eliminate

87. Sherrer, supra note 38.
88. Oppenheimer, supra note 75.
89. United Steelworkers v. Weber, 443 U.S. 193, 207 (1979).
90. Id. at 202–08.
91. Id. at 197–98.
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conspicuous racial imbalances at Kaiser.92 This portion of the CBA
was agreed upon because Kaiser’s craft-workforces were nearly exclu-
sively white, and they wanted to increase the number of Black craft-
workers.93

The goals set in the CBA were specifically to have the Black craft-
worker percentages in the plant to reflect local labor forces.94 Prior to
1974, 1.83% of skilled craftworkers at one plant were Black, despite
the fact that 39% of the local workforce was Black.95 The discrepan-
cies in the workforces occurred because the craft-worker unions ex-
cluded Black members for the majority of their histories; therefore,
there were very few qualified Black employees.96 Finally, USWA and
Kaiser implemented this CBA specifically to eliminate historical racial
imbalances.97

The Court held that the program was not prohibited by Title VII;
Justice Brennan stated, “[t]he very statutory words intended as a spur
or catalyst to cause ‘employers and unions to self-examine and to self-
evaluate their employment practices and to endeavor to eliminate, so
far as possible, the last vestiges of an unfortunate and ignominious
page in this country’s history.’”98 Justice Brennan further explained
that, since the goal of Title VII was to eliminate historic discrimina-
tion, affirmative action plans should not be interpreted as an absolute
“prohibition of all voluntary, private, race-conscious efforts to abolish
traditional patterns of racial segregation and hierarchy.”99

The language that the Court used in Weber not only allowed the
USWA and Kaiser to keep their affirmative action plan in place, it also
laid the foundation for modern-day DEI programs. The Court empha-
sized that affirmative action in hiring did not cut contrary to the inter-
ests of white employees because the plan did not rely on the discharge
of white employees to make room for new Black hires.100

The Weber Court’s holding provides a clear rule for employers
when making hiring decisions. An employer is allowed to use a pro-
tected category in making a hiring decision as long as that decision is
made in an attempt to eliminate historical imbalances in the

92. Id. at 198.
93. Id.
94. Id.
95. Id. at 198–99.
96. Id. at 198.
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workforce. Employers can push diversity in hiring decisions until their
workforce is representative of local populations, as the Weber Court
allowed.101

C. Affirmative Action in the Form of Post-Selection Inclusive
Environment Programs

Inclusive environment programs represent a middle ground be-
tween using diversity in the selection process and using diversity as a
factor when making promotional decisions. There is little case law on
this front because it includes programming that employers already
often include in the hiring and orientation process. Inclusive environ-
ment program trainings are typically centered around anti-harassment
and occasionally include some diversity training.102 However, these
trainings generally end in the first weeks of employment along with
the orientation training.103

Inclusive environment program trainings should be expanded in
two ways. First, the types of programs that employers offer need to be
expanded to include more diversity training on information such as
cultural competence, unconscious bias, civility, and workplace sensitiv-
ity.104 Second, programming needs to be consistently offered on a reg-
ular basis.105 By implementing inclusive environment programs into
the everyday workplace, an employer increases the likelihood that a
diverse employee will feel like, and actually be, a valued member of
the workforce.106

The purpose of diversity training is to increase cultural aware-
ness, knowledge, and communication in the workplace.107 If the train-
ing is done correctly it can help an organization prevent Title VII
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charges and increase the inclusivity of the workforce.108 In order for
inclusive environment programs to actually have an impact on the
workforce, there needs to be full commitment from all levels of man-
agement and the training needs to be provided to all employees.109

These diversity trainings should also emphasize the importance of in-
clusion. When executed properly, inclusive environment programs
help to ensure that all employees have a voice in the workplace and
because of this, diverse employees are more likely to feel like they are
actually part of the workforce.110

As employers become more attuned to the needs of their
workforces, they will realize that to be a successful company in the
twenty-first century, they will have to incorporate inclusive environ-
ment programs.

The second way inclusive environment programs need to be
changed is straightforward. After implementing the new program-
ming discussed above, employers need to offer annual training pro-
grams that encompass harassment training and diversity training.111

By implementing an annual or biannual training program, the em-
ployer can ensure that all employees are not only given top-rate train-
ing upon entering the company, but that as years go by the theories
are reinforced.112 Often times, the reason these trainings fail is be-
cause employees embrace the training initially, but as time passes, the
lessons fade into the background and employees slowly forget the
practices taught by the training.113

While employers may claim that holding annual trainings will be
cost-prohibitive as training programs can be very expensive if done
annually, the benefits of the training will outweigh any expenditure it
may incur.114 This is because, as discussed above, there are significant
productivity and financial benefits associated with having a diverse
workforce.

Another reason an employer may not want to implement so
much training is the potential of a reverse racism claim under Title
VII. As mentioned, the courts have not addressed this type of pro-
gramming in the realm of Title VII. There are a couple of guidelines
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that employers can rely on if they are concerned about a suit or if they
become subject to a suit.

The first rule in this category is drawn from Section B above.115

Employers can certainly implement these programs in an attempt to
remedy historic discrimination against a certain class of individuals.
While this has historically only applied to selection programs (as seen
above) and promotional situations (see below), there is no reason the
Court would not extend the same practice to inclusive environment
programs.

Alternatively, an employer can rely on the programming as an
affirmative defense. While this approach has not been applied in this
exact area of the law, it is allowed in the context of workplace harass-
ment. The concept transfers nicely to inclusive environment program-
ming. The implementation of programming was labeled as a potential
affirmative defense in Burlington Industries, Inc. v. Ellerth.116 For the
purpose of this Article, the facts of Ellerth are not important. What is
important is the affirmative defense that the Court approved. Justice
Kennedy elaborated on this defense, stating that an employer can suc-
cessfully raise the affirmative defense if the employer can show by the
preponderance of the evidence that it exercised reasonable care to
prevent and promptly correct sexual harassment and that the em-
ployee unreasonably failed to take advantage of any preventive or cor-
rective opportunities that the employer offered.117

Using this same line of reasoning, an employer implementing an
inclusive environment program can defend against a Title VII claim
by showing that they put programs in place to prevent potential issues
in the workplace. Further, if an employer has these programs in place
an individual employee is unlikely to succeed in a Title VII lawsuit
because before they sue, they are required to seek employer interven-
tion.118 Successful DEI programs should put measures into place that
allow all employees recourse within the company before seeking
outside recourse. If an employer accomplishes this, according to the
law outlined in Ellerth, that employer should be able to avoid any liabil-
ity resulting from external recourse.119

115. See discussion supra Section II(B).
116. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (1998).
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Using the above framework, an employer can, theoretically, im-
plement an inclusive environment program that falls within the con-
fines of current Title VII law and can lay clear defenses to any suits
brought against them for this programming. By implementing inclu-
sive environment programs, the employer ensures increased diversity
and inclusion in the workplace while improves the productivity and
success of the business. This impact is emphasized long-term when an
employer implements training practices that occur annually, thereby
improving the workplace environment beyond what would be accom-
plished by only requiring the inclusive environment programming
once per employee. Inclusive environment programs play as impor-
tant of a role in the success of a business as do selection and promo-
tion programs. As such, employers should do everything possible to
ensure the inclusion and success of all employees.

D. Affirmative Action in Post-Selection Promotions

Affirmative action in the form of selection programs, as seen
above, was accepted by the Court and is common in many corporate
workplaces. The next natural step for an employer to take is to begin
using protected categories as a factor for internal promotions. How-
ever, many employers might be reluctant to take this step because it
seems very likely to be a violation of Title VII. The use of a protected
category may pass court muster for the introduction of an employee
into the workplace, but employers are rightfully concerned about us-
ing the same criteria for internal promotions.

The hiring process does not displace internal employees, but in-
stead displaces prospective employees who are not owed anything by
the employer when they apply. The biggest difference being that a
current employee already has a relationship with their employer and
would be more likely to consider a lawsuit against their employer if an
individual with a lower test score or less seniority is promoted, and the
individual’s diversity was a factor in that promotion.

Two Court cases have considered the efficacy of affirmative action
plans in the post-hiring promotion context. The first was in 1987
when the Court decided Johnson v. Transportation Agency of Santa Clara
County.120 The most recent was in 2009 when the Court decided Ricci
v. DeStefano.121 Both of these cases grapple with what employers can

120. Johnson v. Transp. Agency, 480 U.S. 616 (1987).
121. Ricci v. DeStefano, 557 U.S. 557 (2009).
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and cannot do with workplace affirmative action plans when it comes
to making promotional decisions in the workplace.

1. Johnson v. Transportation Agency of Santa Clara County

Johnson was decided in 1987.122 The lawsuit was brought by John-
son against the Transportation Agency after the agency implemented
an affirmative action plan that considered minority status, gender,
and disability in making promotional decisions.123 This case specifi-
cally focused on the employer’s consideration of the candidates’ sex
when making a promotional decision.124 Female employees had been
historically underrepresented in the transportation agency, and in an
effort to correct this, the agency implemented their affirmative action
plan.125 This lawsuit was brought when Mr. Johnson scored a seventy-
five on his promotional interview, and Ms. Joyce scored a seventy-
three.126 Despite the score discrepancy, Ms. Joyce was promoted.127

Ultimately, the Court held that the promotional decision was per-
missible under Title VII.128 The Court made this decision using a
couple of criteria. The first assessment the Court looked at was based
on their decision in Weber.129 When looking at the criteria discussed in
Weber, the Court found that the program had been put into place in
order to remedy historical underrepresentation of minorities in a tra-
ditionally segregated job category.130 However, the Court also recog-
nized a further complication in this case than was present in Weber. In
Johnson, the affirmative action plan was designed to use diversity as a
factor when making promotion decisions rather than only making hir-
ing decisions.131 Because of the differences between the two cases the
Court developed a more robust test in order to determine whether
diversity could be considered in both contexts.

The test articulated in Johnson follows the Weber test of righting
historical underrepresentation but adds an additional layer—a plan
put into place which considers diversity when assessing internal pro-
motions must not unnecessarily trammel the interests of other em-
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ployees. Here, the other employees who were potentially trammeled
were white males.132 The Court ultimately stated that the Agency’s
plan was fully consistent with Title VII because it sought to embody
voluntary employer action that helps eliminate the vestiges of discrim-
ination in the workplace.133

This decision creates a clear-cut rule for modern-day employers.
Employers can use the diversity of a candidate in making promotional
decisions as long as the employer can show the decision is an attempt
to eliminate historical imbalances in the workforce and that the use of
diversity as a factor in promotion does not unnecessarily trammel the
rights of current employees. However, this is not the only option the
Court has given employers when making promotional decisions.

2. Ricci v. DeStefano

Ricci was decided in 2009 and gives employers another rule to
follow when pursuing DEI programs and when making promotional
decisions with diversity in mind.134 In Ricci, the fire department in
New Haven, Connecticut held an objective examination to determine
which firefighters were qualified for promotion to the rank of lieuten-
ant or captain.135 When the test was administered in 2003, white can-
didates outperformed minority candidates by a large margin.136 The
mayor and other local officials held a public debate that ended with
firefighters arguing about the validity of the results.137 One set of
firefighters argued that the results should be invalidated because they
were discriminatory, while the other group of firefighters argued that
the results were valid.138 Both groups of firefighters threatened dis-
crimination lawsuits.139 The city’s hands were tied, and in the end they
invalidated the test results.140

After the results were thrown out, a group of white and Hispanic
firefighters sued alleging that discarding the test results violated Title
VII.141 One of the white firefighters had the financial resources to take
long periods of time off of work in order to study, and he also re-
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ceived the materials in advance because many of his family members
took the test in the past.142 Ultimately, the Court held that before an
employer can engage in intentional discrimination for the purpose of
avoiding or remedying an unintentional disparate impact, it must
have a strong basis in evidence to believe that they will be subject to
disparate-impact liability if it fails to take a race-conscious, discrimina-
tory action.143 In other words, employers can use otherwise protected
categories under Title VII to make employment decisions in the work-
place, as long as they are avoiding a potential discrimination claim by
doing so.

Once again, the Court lays out a clear rule for employers to fol-
low in order to remain within the confines of current Title VII juris-
prudence. If an employer can demonstrate that it would be subject to
a lawsuit without making a decision, while being conscious of a pro-
tected category, then it can intentionally make decisions based on one
of those categories.144

Looking more deeply into both Johnson and Ricci, it becomes ap-
parent that employers can do more than they currently are with DEI
programming. Using the rules laid out by the Court as recently as
2009, employers can make promotional decisions with the diversity of
a candidate in mind.145 As long as an employer remains within the
guidelines the Court has provided, a DEI program can be pushed to
extremes. Goldman Sachs is a recent example of how far the envelope
can be pushed without an employer being sued. In January, the com-
pany stated that it would no longer take companies public unless they
had a least one “diverse” board member.146 For now, the aim is mostly
to increase the number of women on corporate boards.147 While this
announcement is still fairly recent, as of the date of this Article’s pub-
lication, Goldman Sachs has not been sued for their decision despite
the fact that it requires the use of protected categories in promoting
individuals into the corporate board of a company.
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III. How Does an Employer Build a Diversity, Equity, and
Inclusion Program That Works Without Violating the
Law?

Given the caselaw discussed above, employers can, and should,
strive to create more dynamic and in-depth DEI programs. To begin,
companies should continue to use diversity as a factor in the selection
process for new employees. If the local work-eligible population is not
mirrored by diversity numbers in the workplace, employers can rely
on Weber when making hiring decision in order to right past injustices
and rebalance their workforce to make it more reflective of the
community.

After employees are in the door, employers need to have more
than just basic training and orientation. Harassment training, while
both important and commonplace, is not enough for new hires. Diver-
sity training should be incorporated in the workplace. Diversity train-
ings can give employees a deeper appreciation for their diverse
colleagues, emphasize the importance of listening, and allow employ-
ees to feel more welcome in the workplace. In this environment, em-
ployees will be less likely to make colleagues feel alienated. Employers
should want this for their businesses. Diversity increases profitability,
and happy employees do better work.148 By implementing diversity
training and revisiting that training on a regular basis, an employer is
designing their business in a way that will maximize both employee
inclusivity and business profitability.149 Employers can defend against
potential lawsuits on this front by relying on the programming as an
affirmative defense to potential Title VII lawsuits.

Finally, the use of diversity in promotion decisions is necessary to
continue pushing society towards overall inclusion and equity. Apply-
ing Johnson, employers can create programs that encourage diversity
in the promotion process, as long as they are still trying to correct a
historical imbalance, and they are not trammeling other employees’
rights.150 This gives companies a great deal of latitude in making pro-
motional decisions. Additionally, if an employer fails to show the pro-
gram is valid under Johnson, the employer can rely on Ricci to argue
that it would have been subject to a Title VII lawsuit without the deci-
sions it made. With two ways to avoid being sued for making promo-
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tional decisions, it becomes clear that employers can push DEI
programing further than they have thus far.

Conclusion

In 2009, the Ricci Court stated, “Title VII does not prohibit an
employer from considering . . . how to design [a] test or practice in
order to provide a fair opportunity for all individuals . . . .”151 As this
Article shows, DEI programs are grossly inadequate compared to what
is allowable under current Title VII law. Society needs employers to
take the helm on correcting the historical and modern injustices suf-
fered by members of diverse identities. Not only do employers have
sufficient protections in Court caselaw to avoid or successfully defend
potential discrimination lawsuits when implementing more robust
and ambitious DEI programming, but those very same employers can
see substantial financial gains by doing so.

Goldman Sachs requires diversity on all corporate boards before
taking them public.152 If other companies follow, our workforces can
begin to better match surrounding eligible populations, and this will
continue to push our society closer to the inclusion and equity we all
deserve.

151. Ricci v. DeStefano, 557 U.S. 557, 585 (2009).
152. Elsesser, supra note 146.


