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Introduction

The labor movement was the principal force that transformed mis-
ery and despair into hope and progress. Out of its bold struggles,
economic and social reform gave birth to unemployment insur-
ance, old-age pensions, government relief for the destitute and,
above all, new wage levels that meant not mere survival but a tolera-
ble life. The captains of industry did not lead this transformation;
they resisted it until they were overcome.1

Strong, responsible unions are essential to industrial fair play.
Without them the labor bargain is wholly one-sided. The parties to
the labor contract must be nearly equal in strength if justice is to
be worked out, and this means that the workers must be organized
and that their organizations must be recognized by employers as a
condition precedent to industrial peace.2

To remember the loneliness, the fear and the insecurity of men
who once had to walk alone in huge factories, beside huge ma-
chines—to realize that labor unions have meant new dignity and
pride to millions of our countrymen—human companionship on
the job, and music in the home—to be able to see what larger pay
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checks mean, not to a man as an employee, but as a husband and
as a father—to know these things is to understand what American
labor means.3

LABOR UNIONS ARE THE LEADING FORCE for democratization
and progress.”4 In 2018, the Supreme Court fundamentally altered
the power of unions to protect workers in the United States.5 In Janus
v. AFSCME, Council 31, it held that when non-union member employ-
ees are forced to pay costs associated with union representation, it
“violates the free speech rights of nonmembers by compelling them to
subsidize private speech on matters of substantial public concern.”6

The Court reasoned that the First Amendment protects workers who
disagree with the benefits unions seek to gain during collective bar-
gaining, and these “agency dues”—dues paid by non-union members
toward the costs associated with collective bargaining7—run directly
afoul of those free speech rights afforded to dissenting workers.8

Yet, the main issue in Janus is not the Court’s decision to protect
these workers’ First Amendment rights. Rather, it is the application of
the exacting scrutiny standard to the restriction on the speech. Pursu-
ant to the First Amendment of the United States Constitution, the
State may not “abridg[e] . . . freedom of speech”9 unless it is able to
survive exacting scrutiny and demonstrate the restriction on speech
was sufficiently necessary to further a compelling interest.10 In Janus,
the Court considered the alleviation of free riders11 and labor peace12

as possible compelling interests when evaluating if agency fees could
pass exacting scrutiny. However, the Court erred in applying its own
First Amendment framework because it did not look to the proper
compelling interests that sufficiently justify potential restrictions on

3. Alyssa Laske, Speeches, EVERYTHING YOU NEED TO KNOW & MORE ABOUT THE LAB.
UNION MOVEMENT (Mar. 28, 2014), https://labormovement-by-alyssalaske.weebly.com/
speeches.html [https://perma.cc/8XA4-96N2].

4. Unions & Labor, STUBBY’S LAB. QUOTES, http://laborquotes.weebly.com/unions—
labor.html [https://perma.cc/C9LF-ER43].

5. See Janus v. AFSCME, Council 31, 138 S. Ct. 2448 (2018).
6. Id. at 2460.
7. Sarah W. Cudahy, William A. Herber & John F. Wirenius, Total Eclipse of the Court?

Janus v. AFSCME, Council 31 in Historical, Legal, and Public Policy Contexts, 36 HOFSTRA LAB.
& EMP. L.J. 55, 63 (2019).

8. Janus, 138 S. Ct. at 2464.
9. U.S. CONST. amend. I.

10. See Buckley v. Valeo, 424 U.S. 1, 64–65 (1976) (discussing exacting scrutiny in the
free speech context); see also Texas v. Johnson, 491 U.S. 397, 412–14 (1989) (discussing
strict scrutiny in the free speech context).

11. Janus, 138 S. Ct. at 2466.
12. Id.
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non-union members’ free speech: increased democratic engagement
and mitigated economic inequality. This fundamental misunderstand-
ing regarding the value of unions is likely to result in additional prob-
lematic judicial decisions if these interests are not considered in the
future, namely the further suppression of unions and their ability to
advocate for their members.

For instance, as set out in the Taft-Harley Amendment to the Na-
tional Labor Relations Act (“NLRA”)—and subsequent Supreme
Court decisions—unions have a duty to fairly represent all workers in
the bargaining unit they represent, even those who choose not to be
members.13 However, as the dissent notes, the Janus holding puts pub-
lic sector unions in the unique position of having to represent non-
union workers who choose not to pay agency dues14—dues that for-
merly helped unions compensate for mandated representation in col-
lective bargaining and administration.15 This not only creates a “free
rider” problem by permitting non-union members to benefit from the
union’s advocacy without paying fees,16 it also lends to a critical loss of
valuable financial support which allows unions to effectively represent
workers.17

Although there is considerable debate as to the reach of Janus,18

its potential to further delegitimize the power of unions in America is
manifestly clear. This Comment analyzes how the Court’s choice to
disempower unions is rooted in its misappraisal of their value in soci-
ety and how unions serve as an essential and irreplaceable avenue for
economic prosperity and democratic engagement. Unions perform
critical economic, psycho-social, and political functions which benefit
society at large by building a more equitable, politically engaged, and
socially conscious body politic. Specifically, this Comment shows how
the Janus Court misconstrues the true compelling interests of the

13. See 29 U.S.C. § 159(c)(5) (2020) (describing that the bargaining unit unions have
a duty to represent); see also Communications Workers v. Beck, 487 U.S. 735, 762 (1988)
(requiring unions to pay rebates to agency fee payers for union expenditure); Scheffer v.
Civil Serv. Emps. Ass’n, Local 828, 610 F.3d 782, 784, 793 (2d Cir. 2010) (holding unions
may not charge fees to non-members public employees that involve negotiations with pri-
vate employees); Pirlott v. NLRB, 522 F.3d 423, 434, 436 (D.C. Cir. 2008) (holding that
union organizing outside the objector’s unit was not “germane” to employees).

14. Janus, 128 S. Ct. at 2489 (Kagan, J., dissenting).
15. Id. at 2460–61.
16. Id. at 2488–89.
17. Id. at 2487.
18. See generally Cudahy, Herber & Wirenius, supra note 7; see generally also William B.

Gould IV, How Five Young Men Channeled Nine Old Men: Janus and the High Court’s Anti-Labor
Policymaking, 53 U.S.F. L. REV. 209 (2019).
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State (ameliorating economic inequality and furthering democratic
engagement) and how policies such as agency fees protecting robust
unionism bear a “substantial relation”19 to achieving these compelling
policy goals.

It is important to note that although there is a legitimate argu-
ment that the First Amendment is inapposite in Janus,20 that argu-
ment is not addressed here. Rather, this Comment contends that the
Court fails to address the proper compelling interests of the State in
having an agency fee arrangement. Therefore, the analysis in this
Comment focuses on this misunderstanding which lead to the incor-
rect holding of Janus.

This Comment proceeds in three parts. Section I discusses the
“exacting scrutiny” standard the Court applied in Janus and summa-
rizes why the Court concludes that the State fails to overcome its bur-
den to justify its restriction on speech.21 Section II examines the dire
state of unionism in America which creates the grounds for Janus to
negatively impact unions, particularly if the decision is extended to
the private sector. Last, Section III argues that remedying economic
inequality and increasing democratic engagement are compelling in-
terests and that robust unionism bears a substantial relation towards
achieving these goals. Moreover, this final section discusses the eco-
nomic benefits of robust unionism, specifically focusing on its capacity
to address the present obscene levels of economic inequality in
America and details the ways unions spur democratic engagement by
creating politically engaged members and lobbying for specific poli-
cies that benefit the working class. The Comment concludes by advo-
cating for the Court to apply these compelling interests (decreased
economic inequality and increased democratic engagement) in future
decisions that seek to weigh non-union members’ First Amendment
rights against the interests of the State.

19. See Buckley v. Valeo, 424 U.S. 1, 64 (1976); see also Citizens United v. FCC, 558 U.S.
310, 366–67 (2010).

20. Alice O’Brien, Symposium: Janus’ Radical Rewrite of the First Amendment, SCOTUS-
BLOG (June 27, 2018, 9:58 PM), https://www.scotusblog.com/2018/06/symposium-janus-
radical-rewrite-of-the-first-amendment/ [https://perma.cc/Z9ZW-Y5FA].

21. Janus, 138 S. Ct. at 2477.
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I. The Impact Janus v. American Federation of State, County,
and Municipal Employees, Council 31 Has on Unions in
America

There is no sugarcoating today’s opinion. The majority overthrows
a decision entrenched in this Nation’s law—and in its economic
life—for over 40 years. As a result, it prevents the American people,
acting through their state and local officials, from making impor-
tant choices about workplace governance. And it does so by
weaponizing the First Amendment, in a way that unleashes judges,
now and in the future, to intervene in economic and regulatory
policy.22

Mark Janus, the petitioner in Janus, was a child support specialist
at the Illinois Department of Healthcare and Family Services.23 As a
non-union member of a collective bargaining unit, Mr. Janus was re-
quired to pay “agency fees” towards the costs of his representation at
the bargaining table.24 Mr. Janus opposed “many of the public policy
positions that [the union] advocate[d],” including those taken during
collective bargaining negotiations.25 Mr. Janus believed that the
union’s “ ‘behavior in bargaining does not appreciate the current fis-
cal crises in Illinois and does not reflect his best interest or the inter-
ests of Illinois citizens.’”26 The Court, to great effect, found that this
concern amounted to a First Amendment violation by “compelling in-
dividuals to mouth support for views they find objectionable,” among
these, the view that a more robust benefit program for public employ-
ees is a desirable outcome in contract negotiations.27 Additionally, the
Court discussed how unions can also speak out in collective bargain-
ing on controversial topics from climate change to gender identity,
which could violate an individual’s First Amendment rights.28 Al-
though this Comment assumes arguendo that this reasoning is sound,
there are compelling reasons to reject this approach.29

22. Id. at 2501 (Kagan, J., dissenting).
23. Id. at 2461.
24. Id. at 2456.
25. Id. at 2461.
26. Id. (quoting Joint Appendix to Petition for Certiorari at 87, Janus, 138 S. Ct. 2448

(No. 16-1466)).
27. Id. at 2463.
28. Id. at 2476.
29. See generally William Baude & Eugene Volokh, Compelled Subsidies and the First

Amendment, 132 HARV. L. REV. 171 (2018) (explaining how paying money is not a First
Amendment activity); Charlotte Garden, Speech Inequality After Janus v. AFSCME, 95 IND.
L.J. 269 (2020) (explaining how the working class is treated differently than wealthy indi-
viduals under the First Amendment); and, O’Brien, supra note 20 (explaining how the
rights of the dissenting employees, not rights of other employees and the union’s political
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The Court applied exacting scrutiny30—a heightened form of re-
view that is less demanding than strict scrutiny31—to the State action.
This standard requires the State to make a showing of a compelling
government interest that cannot be achieved through means signifi-
cantly less restrictive on associational freedoms.32 In various cases, the
Supreme Court has further required the government regulation at is-
sue to bear a substantial relation to a sufficiently important govern-
mental interest and not simply be a passive part of a larger initiative.33

For instance, in McIntyre v. Ohio Elections Comm’n, the Court consid-
ered whether the means the government took to achieve its interest
was the “principal weapon” or secondary in an effort to achieve its
aims.34 In Janus, the Court also went to great pains to discuss how
strict scrutiny would apply, however, because the State failed to carry
its burden under the exacting scrutiny test, it ultimately determined
applying strict scrutiny was unnecessary.35

Under either form of heightened scrutiny (strict or exacting), the
State must show they have a compelling interest when infringing on
an individual’s asserted protected right.36 In Justice Alito’s majority
opinion, the Court focused on two potential compelling interests: la-
bor peace and free riders.37

First, the Court discussed labor peace.38 Labor peace involves lim-
iting conflicts and disruption within the labor force that result from
strikes and other labor disputes.39 This interest was of particular im-
portance to the Court because Congress had codified this concept
under the NLRA to protect workers’ right to organize by
“eliminat[ing] the causes of certain substantial obstructions to the
free flow of commerce” and “encouraging the practice and procedure

speech are considered under the First Amendment) for an in depth discussion of the mis-
application of the First Amendment.

30. Janus, 138 S. Ct. at 2477 (“The exacting scrutiny standard we apply in this case was
developed in the context of commercial speech, another area where the government has
traditionally enjoyed greater-than-usual power to regulate speech.”); see generally R. George
Wright, A Hard Look at Exacting Scrutiny, 85 UMKC L. REV. 207 (2016) (explaining the
nuances of exacting scrutiny).

31. See Janus, 138 S. Ct. at 2477.
32. Id. at 2465 (citing Harris v. Quinn, 573 U.S. 616, 650 (2014)).
33. See Buckley v. Valeo, 424 U.S. 1, 64 (1976); see also Citizens United v. FCC, 558 U.S.

310, 366–67 (2010).
34. See generally 514 U.S. 334, 350 (1995).
35. Janus, 138 S. Ct. at 2465.
36. Id. at 2450–51.
37. Id. at 2466–68.
38. Id. at 2465.
39. Id.
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of collective bargaining” to avoid “refusal by some employers to accept
the procedure of collective bargaining lead[ing] to strikes and other
forms of industrial strife or unrest.”40 The Court ultimately deter-
mined that although labor peace was a compelling interest, it could
be achieved through significantly less restrictive means in the modern
landscape.41

Second, the Court considered the risk of free riders.42 Free riders
are individuals that take advantage of a benefit without paying contri-
bution costs associated with the benefit they receive.43 The Court held
that the free rider problem was not a sufficiently compelling interest
to overcome First Amendment infringement because doing so would
have “startling consequences” that would result in the over-inclusive
curbing of First Amendment protected activity.44 The majority rea-
soned that many private groups speak out regarding the needs of indi-
viduals, but it would be impermissible to force individuals to subsidize
any group that could claim the individual benefitted from their mes-
sage.45 For example, a group that lobbies on behalf of senior citizens
could not require all seniors that benefitted to pay a membership
fee.46

The Court also analyzed whether the free rider interest should be
treated differently in the agency-fee context because either unions
would be unwilling to represent non-union members,47 or it would be
unfair to require unions to provide fair representation to non-union
members.48 Despite its consideration, the Court ultimately rejected
any free rider distinction in the agency-fee context and determined
that the free rider interest was too over-inclusive to be legitimate.49

Thus, the Court held that the AFSCME’s compelling interest of
labor peace failed exacting scrutiny because less restrictive means cur-
rently exist to promote labor peace,50 namely, the State possessed
other principal weapons to achieve its interests. What’s worse, it found

40. National Labor Relations Act, 29 U.S.C. § 151 (1980).
41. Janus, 138 S. Ct. at 2466.
42. Id.
43. Elizabeth Slattery, Are Union “Free Riders” a Problem?, HERITAGE FOUND. (Mar. 9,

2018), https://www.heritage.org/courts/commentary/are-union-free-riders-problem
[https://perma.cc/XY6E-56Y2].

44. Id.
45. Id. at 2466–67.
46. Id.
47. Id. at 2467.
48. Id.
49. Id. at 2468.
50. Id. at 2466.
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the free rider problem in the agency-fee context failed because it did
not constitute a compelling interest at all.51

The compelling interests the Court considered, as well as the
ones it neglected to analyze, expose the Court’s limited understand-
ing of the State’s interest in seeking to promote robust labor unions—
whether in the public or private sector. It critically fails to discuss ei-
ther the curative effects of union membership on economic inequality
or increased democratic engagement as the result of union member-
ship. Section III of this Comment will address these compelling inter-
ests in detail and explain how they are interrelated and why they meet
the burden of exacting scrutiny. In order to fully understand the im-
port of these interests, however, the next section will focus on the cur-
rent diminished state of unionism in America.

II. The State of Unionism in America & Why Janus Hurts
Unions Further

The once powerful labor movement, and unions in particular,
has lost power precipitously since the 1950s due to a myriad of eco-
nomic, political, and legal forces.52 Economically, the decline in man-
ufacturing and rise in contingent and on-demand work (which is less
likely to be unionized) has caused a decrease in overall union density
and the percentage of the workforce that is represented by a union.53

At the same time, many state legislatures have passed right-to-
work legislation that allows individual states to outlaw agency shops.54

Previously, agency shops were the dominant workplace arrangement
wherein employees were not forced to join a union, but non-member
employees were required to pay a fair share towards the costs of repre-
sentation.55 As such, the union had a corresponding right of represen-
tation for all workers in the bargaining unit56 and could face liability if
the union acted “arbitrarily or discriminatorily” towards non-union
members.57 In right-to-work states, these mandatory agency dues that
compensate for the right of fair representation are prohibited and
have led to weakened union financial stability.58

51. Id. at 2469.
52. See Richard Bales, Union Trends, in THE CAMBRIDGE HANDBOOK OF U.S. LABOR LAW

FOR THE TWENTY-FIRST CENTURY 3, 3–11 (Richard Bales & Charlotte Garden eds., 2020).
53. Id. at 7–11.
54. Id. at 7.
55. Cudahy, Herber & Wirenius, supra note 7, at 63.
56. Id.
57. Id.
58. Bales, supra note 52, at 7.
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Unions’ political power, which could be a possible means of rem-
edying this situation, has also declined.59 Traditionally, unions have
influenced politics by both increasing voter turnout and shaping polit-
ical campaigns and policy through its various contributions.60 The
first function is of particular importance because “voter participation
correlates strongly with socio-economic status.”61 Low-wage workers
tend to vote in far lower numbers than high-wage workers, but union
membership counter acts this anti-democratic reality.62 The second
function also bears mentioning because unions can donate money
and/or time to political campaigns which, as discussed later, can influ-
ence workers’ voting and political engagement.63

However, even before Janus, this utility has been of waning im-
pact because of the Citizens United v. Federal Election Comm’n, 558 U.S.
210 (2010) ruling.64 In this monumental case, the Court granted un-
limited political expenditures to corporate interests that are able to
outspend their competing interests across the political spectrum.65

The interrelation of this dynamic has decreased working-class voter
turnout and working class political advocacy, while allowing unlimited
corporate political spending that often directly conflicts with working
class interests. Not only does this give corporate voices an increasingly
outsized political impact, it also does so while workers’ voices are sub-
sequently muzzled.

The Supreme Court has also drastically weakened the power of
unions and paved the way for Janus through decisions like Abood v.
Detroit Board of Ed., 431 U.S 209 (1977), Chamber of Commerce v. Brown,
554 U.S. 60 (2008), and Knox v. Service Employees International Union
Local 1000, 567 U.S. 298 (2012), where it conditioned union activities
against the First Amendment rights of their members.66 Richard
Bales, a labor and employment law expert, argues that, collectively,
these decisions have significantly constrained the political power of
unions, further exacerbating the discrepancy between representation
of the working class and the politically elite.67 As a result, the con-

59. Id. at 5.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id. at 5–6; see Citizens United v. Fed. Election Comm’n, 558 U.S. 210 (2010).
65. Bales, supra note 52, at 5; see Citizens United, 558 U.S. 210.
66. Cynthia Estlund, Yesterday’s Labor Law and Today’s Challenges, in THE CAMBRIDGE

HANDBOOK OF U.S. LABOR LAW FOR THE TWENTY-FIRST CENTURY 23, 29 (Richard Bales &
Charlotte Garden, eds., 2020); Bales, supra note 52, at 5.

67. Bales, supra note 52, at 5.
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straints the Court placed on unions further diminish unions’ ability to
perform critical political advocacy that protects the interests of the
working class.

Due to these various factors, union density has declined.68 Union
membership peaked in the 1950s when over 30% of workers were
union members; currently, only 10.7% of all workers are in unions.69

Private sector density is 6.2% (amounting to 7.5 million union mem-
bers), while public sector density is 33.6% (amounting to 7.1 million
union members).70 An additional 1.8 million workers are estimated to
have jobs that are covered by union contracts, even though the work-
ers are not themselves union members.71 These figures illustrate that
although there still are substantial numbers of workers in and repre-
sented by unions, the overall percentage of the workforce represented
by unions is dwarfed when compared with unions’ heyday.

The limited power of unions in the modern landscape is further
curtailed when public sector employees represented by a union in
contract negotiations are not required to contribute to their shared
cost of representation. As the dissent in Janus notes, Justice Alito’s ma-
jority opinion rejects the “substantial latitude” government entities
have traditionally received to regulate its employees’ speech72 and
does not give adequate consideration to “government entities’ inter-
ests in running their workforce as they thought proper.”73 This mis-
take has the power to further limit a state’s ability to protect union
bargaining power because they are unable to require agency dues,
and “[p]ublic employee unions will lose a secure source of financial
support” if dues are not paid.74 These dues could be a mitigating fac-
tor remedying economic inequality and furthering the under-
represented democratic engagement of the working class by
increasing the amount of money unions are able to collect to achieve
gains at the bargaining table.

68. Id.
69. Id. at 3–4.
70. BUREAU OF LAB. STAT., U.S. DEP’T OF LAB., USDL-20-0108, NEWS RELEASE: UNION

MEMBERS — 2019 (Jan. 22, 2020), https://www.bls.gov/news.release/pdf/union2.pdf
[https://perma.cc/AM2P-5B9J].

71. Id.
72. See Janus v. AFSCME Council 31, 138 S. Ct. 2448, 2487 (2018) (Kagan, J.,

dissenting).
73. See id. at 2487.
74. Id.
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III. The True Compelling Interest of Protecting Unions Are
Mitigating Economic Inequality and Furthering
Democratic Engagement

The government has two compelling interests—mitigating eco-
nomic inequality and furthering democratic engagement—which ro-
bust unionism would help solve. In the following sections, this
Comment elaborates on these interests and why a policy of robust
unionism bears a substantial relation to achieving these compelling
state interests.

A. Mitigating Economic Inequality

“An imbalance between rich and poor is the oldest and most fatal
ailment of all republics.”75

The renowned Nobel Laureate Economist Paul Krugman stated
that “the main cause of persistent poverty now is high inequality of
market income.”76 Further, in a recent study by Elise Gould from the
Economic Policy Institute, it was found that “income inequality was
the largest poverty-increasing factor.”77 In other words, the sort of eco-
nomic prosperity that allows citizens to live full and meaningful lives is
best remedied through curing extreme economic inequalities. One
way to rectify this pressing issue and alleviate the worst income ine-
quality since the Great Depression is robust State action.78

Historically, union density has correlated with more equal eco-
nomic distributions.79 Union density reached its peak in the 1950s
and has precipitously declined since the 1980s.80 Coincidentally, in-
come inequality also started to rapidly grow during the same time,81

and now, the top 1% of the wealthiest Americans “hold 40 percent of
the country’s wealth (up 20 percent since 1980) and earn over one-

75. Plutarch, STAN. CTR. ON POVERTY & INEQ., https://inequality.stanford.edu/publica-
tions/quote/plutarch [https://perma.cc/6YGZ-ZY3S].

76. Elise Gould, Inequality Is the Main Cause of Persistent Poverty, ECON. POL’Y INST.:
WORKING ECON. BLOG (Jan. 8, 2014, 1:47 PM), https://www.epi.org/blog/inequality-main-
persistent-poverty/ [https://perma.cc/RBU9-YB9E] (quoting Paul Krugman, On Fighting
the Last War (on Poverty), N.Y. TIMES: THE CONSCIENCE OF A LIBERAL (Jan. 8, 2014, 2:10 AM),
https://krugman.blogs.nytimes. com/2014/01/08/on -fighting-the-last-war-on-poverty/
?_r=0).

77. Id.
78. See generally Jake Rosenfeld, The Consequences of Union Decline, in THE CAMBRIDGE

HANDBOOK OF U.S. LABOR LAW FOR THE TWENTY-FIRST CENTURY 12, 20–21 (Richard Bales &
Charlotte Garden eds., 2020).

79. See id. at 13–14.
80. Id. at 13; Bales, supra note 52, at 3.
81. Rosenfeld, supra note 78, at 13.
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fifth of all income (up 10 percent since 1980).”82 Moreover, in one
study, economists even estimated that one-third of rising inequality
among men from 1973–2007 occurred as a result of union decline.83

Unions functioning as cultural and political actors resulted in higher
wages and other benefits gained during bargaining, such as broader
political activism and advocacy on behalf of working-class people and
standard setting in industries that seek to maximize workers inter-
ests.84 Their decline has drastically affected these critical functions re-
sulting in greater economic inequality.85

Additionally, researchers took note of the relationship between
non-union work and poverty.86 They concluded that “[t]he union in-
fluence on household poverty is larger than the effect of states’ eco-
nomic performance and common poverty-alleviating policies, such as
benefit levels for unemployment insurance.”87 Additionally, these ef-
fects also apply to public sector unions as researchers have found that
robust public sector unionism increases the number and quality of
public sector jobs, which correlates with lower levels of poverty.88 This
demonstrates how robust unionism results in “spillover effects” (ef-
fects on non-union employees) which protect low-wage workers, and
in its absence, low-wage workers are being pushed into poverty at
higher rates.89 Robust unionism is not only effective in fighting in-
come inequality but is more effective than other policy options such as
benefit levels for unemployment insurance.90

Finally, CEOs in firms with a strong union presence tend to have
lower salaries and bonuses compared with industry standards, lending
to less income inequality.91 Today in the United States, CEOs make on
average 271 times more than that of their average employees (in 1978
CEOs made only thirty times their average worker).92 This finding is
buoyed by a recent study by the International Monetary Fund (“IMF”)

82. Id. at 12.
83. Id. at 15.
84. Id.
85. See id. at 12–13.
86. Id. at 16 (“[T]he vast majority of workers near the poverty line are unlikely to be

unionized.”).
87. Id.
88. Id.
89. Id.
90. Id.
91. Id.
92. LAWRENCE MISHEL & JESSICA SCHIEDER, CEO PAY REMAINS HIGH RELATIVE TO THE

PAY OF TYPICAL WORKERS AND HIGH-WAGE EARNERS, ECON. POL’Y INST. 1, 1 (2017), https://
files.epi.org/pdf/130354.pdf [https://perma.cc/RM7S-VM8U].
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which found that union decline is related to the “rise of top income
shares and less redistribution.”93 These discoveries demonstrate a sub-
stantial relation between union decline and income inequality that
could most effectively be cured by increased union density.

Under the Janus First Amendment framework, the State must
show a policy choice is substantially related to achieving a compelling
state interest. The next section will develop why curing extreme levels
of economic inequality is a compelling state interest. It will also
demonstrate why union protectionism is the principal weapon a state
may use to achieve its interest by developing methods for unions to
fight against economic inequality. As a result—by satisfying exacting
scrutiny—it is permissible for the government to limit non-union
members’ First Amendment rights in the furtherance of mitigating
economic inequality.

1. Mitigating Economic Inequality Is a Compelling Interest

Devastatingly vast economic inequality presents many difficulties
for governments and society as a whole. Economists Anne Case and
Angus Deaton have analyzed so-called “deaths of despair,” namely
deaths resulting from drug overdose, alcoholism, and suicide.94 These
types of deaths drastically increased for Americans without a four-year
college degree since 1992, while they have remained relatively con-
stant for Americans with a four-year degree.95 Additionally, over the
same period, marriage rates and church attendance have fallen while
chronic pain and unhappiness have increased for working-class
Americans.96

To explain the high rate of deaths of despair for working-class
Americans as compared to the working-class groups in other coun-
tries, Case and Deaton argue that working class life is more difficult in
the United States than it is in other countries.97 “ ‘European countries
have faced the same kind of technological change we have, and
they’re not seeing the people kill themselves with guns or drugs or
alcohol [in such high numbers].’”98 While many factors cause hard-
ships for working-class Americans, Case and Deaton point to a dispro-

93. Rosenfeld, supra note 78, at 16-17.
94. David Leonhardt & Stuart A. Thompson, How Working-Class Life Is Killing Ameri-

cans, in Charts, N.Y. TIMES (Mar. 6, 2020), https://www.nytimes.com/interactive/2020/03/
06/opinion/working-class-death-rate.html [https://perma.cc/C6T4-SRF5].

95. Id.
96. Id. at fig.1.
97. Id.
98. Id.
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portionately expensive healthcare system acting as a tax on workers
and depressed wages as critical factors.99 All while “[l]arge corpora-
tions have increased their market share, and labor unions have shriv-
eled, leaving workers with little bargaining power.”100

The increase in deaths of despair cannot be separated from the
decline of unions and, ultimately, the underrepresentation of work-
ing-class interests which leads to economic inequality. Deaths of de-
spair are merely one metric in measuring the cost of severe income
inequality; yet, they succinctly demonstrate the fundamental power of
income inequality to directly impact individual life prospects for the
working class. After all, what is more indicative of social failings than
disproportionately high deaths by suicide, drug overdose, or alcohol-
ism in the most disadvantaged segments of society? These deaths indi-
cate larger societal problems resulting from vast levels of income
inequality creating havoc on individuals’ lives. In the next section, this
Comment will develop the economic benefits of robust unionism (as a
solution to these and other negative outcomes resulting from histori-
cal levels of income inequality) and explain why protecting unions is a
necessary policy choice to address these historic levels of income
inequality.

2. Robust Unionism Is a Compelling Solution to Income Inequality

Unions perform a plethora of functions that, when taken to-
gether, can curb income inequality. Not only do unions typically raise
wages of union members, they can also raise wages of non-union
members.101 Economists Richard Freeman and James Medoff, in their
seminal book What Do Unions Do?, argue unions ultimately benefit
non-members as well as members because union shops force other
businesses in the same industry to compete.102 Additionally, “even
large companies that deal with no unions whatsoever are aware of
what unions do and are often greatly conditioned in their labor rela-
tions by the desire to reduce the attractiveness of unionism to their
workers . . . .”103 In other words, unions have the ability to raise wages

99. Id.
100. Id.
101. RICHARD B. FREEMAN & JAMES L. MEDOFF, WHAT DO UNIONS DO? 34 (1984).
102. Id.
103. Id.
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in all segments of the working class—even those segments not satu-
rated with union membership.104

Since Freeman and Medoff published their seminal work, other
literature has supported and built upon their findings. Researchers
have demonstrated that when unions raise wages among less educated
blue collar workers, it results in curative effects on inequality.105 In
another study, researchers also found that weekly wages for non-union
men without a college degree would be eight percent higher if unions
remained as strong as they were in 1970; this equates to an increase of
$3,000 per year, per full time non-union worker.106 Unions even have
had a negative effect on CEO pay discrepancies, directly combating
some of the most glaring aspects of income inequality such as CEO
making 271 times the salary of their typical worker.107

Additionally, the effect of union pay also plays a role in mitigating
subsets of the economic inequality problem, such as the gender wage
gap and various minority wage gaps. In 2018, the U.S. Bureau of La-
bor Statistics published a reported finding that, “Hispanics and Blacks
continued to have considerably lower earnings than Whites,”108 mak-
ing only $694 per week (76%) and $680 per week (74%) respectively,
while white workers made an average of $916 per week.109 Addition-
ally, the report illustrated that women on average make only 81 cents
on the dollar as compared to their male counterparts, meaning that
on average, women made $789 per week while men made $973.110

When taken in combination, the data becomes even more staggering.
Black women earn 65 cents, and Latinx women 59 cents for every dol-
lar a white man makes.111

Unions help with this discrepancy problem. A 2016 analysis of
Current Population Survey Organization (“CPS ORG”) hourly-wage

104. Id.; see generally LAWRENCE MISHEL & MATTHEW WALTERS, HOW UNIONS HELP ALL

WORKERS, ECON. POL’Y INST.: BRIEFING PAPER 1 (2003), https://files.epi.org/page/-/old/
briefingpapers/143/bp143.pdf [https://perma.cc/EBA3-4JME].

105. Bruce Western & Jake Rosenfeld, Unions, Norms, and the Rise in U.S. Wage Inequality,
76(4) AM. SOCIO. REV. 513, 516–17 (2011).

106. Rosenfeld, supra note 78, at 15.
107. MISHEL & SCHIEDER, supra note 92.
108. U.S. BUREAU OF LAB. STAT., REP. 1082, LABOR FORCE CHARACTERISTICS BY RACE AND

ETHNICITY, 2018, at 1, 9 (2019), https://www.bls.gov/opub/reports/race-and-ethnicity/
2018/pdf/home.pdf [https://perma.cc/R7YJ-YYVH].

109. Id. at 9.
110. Id.at 70–72 tbl.16.
111. Elise Gould & Jessica Schieder, Black and Hispanic Women Are Paid Substantially Less

than White Men, ECON. POL’Y INST. (Mar. 7, 2017), https://www.epi.org/publication/black-
and-hispanic-women-are-hit-particularly-hard-by-the-gender-wage-gap/ [https://perma.cc/
U6K5-AT9L].
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data for workers age eighteen to sixty-four found that women in un-
ions make 94 cents on the dollar—a whole 13 cents higher than wo-
men typically make.112 Another study noted that although union
membership did not eliminate the gender pay gap for women, it nar-
rowed the gap between 8%–10% relative to non-unionized males.113

Finally, other researchers, looking at the wage effect of unions in New
York City, even learned that the union wage effect for Black workers
was particularly beneficial because the wage gap between “Blacks and
non-Blacks is smaller among union members than among nonunion
workers. . . .”114

Unions also have an impact on potential upward mobility, espe-
cially for low-wage workers. This is particularly important given the
recent findings that economic mobility has worsened in America.115

Currently, 65% of individuals born in the bottom one-fifth of society
remain in the bottom two-fifths of society throughout their lives.116

These statistics show that American society is not as mobile when com-
pared to nations like Canada, Norway, Finland, and Denmark,117 and,
troublingly, that the so-called “American Dream” is more achievable
in other countries than actually America. However, robust unionism
helps alleviate this failing.118 Schmitt et al. found that in low-wage
work, union members earn substantially higher salaries than their
non-union counterparts.119 Researchers also discovered that out of 15
low-wage occupations, the median wage of union members was $12.39
per hour while the median salary of non-union members was $9.03

112. Elise Gould & Celina McNicholas, Unions Help Narrow the Gender Wage Gap, ECON.
POL’Y INST.: WORKING ECON. BLOG (Apr. 3, 2017, 8:00 AM), https://www.epi.org/blog/
unions-help-narrow-the-gender-wage-gap/ [https://perma.cc/MD6Z-HXZ5].

113. Katie Meara, Francesco Pastore & Allan Webster, The Gender Pay Gap in the USA: A
Matching Study, 33 J. POPULATION ECON. 271, 295 (2020).

114. RUTH MILKMAN & STEPHANIE LUCE, THE JOSEPH S. MURPHY INST. FOR WORKER EDU.
& LAB. STUD., THE STATE OF THE UNIONS 2015: A PROFILE OF ORGANIZED LABOR IN NEW

YORK CITY, NEW YORK STATE, AND THE UNITED STATES 4 (2015), https://www.gc.cuny.edu/
CUNY_GC/media/CUNY-Graduate-Center/PDF/Communications/1509_Union_Density
2015_RGB.pdf [https://perma.cc/R432-ZEKC].

115. See Jason DeParle, Harder for Americans to Rise from Lower Rungs, N.Y. TIMES (Jan. 4,
2012), https://www.nytimes.com/2012/01/05/us/harder-for-americans-to-rise-from-
lower-rungs.html?sq=mobility&st=cse [https://perma.cc/2VXT-2L56].
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117. Id.
118. See generally John Schmitt et al., UNIONS AND UPWARD MOBILITY FOR LOW-WAGE

WORKERS, CTR. FOR ECON. & POL’Y RSCH. 1, 7 (2007) https://www.cepr.net/documents/
publications/UnionsandUpwardMobility.pdf [https://perma.cc/4XB9-ALY4].
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per hour.120 Earning more money in low-wage jobs creates the oppor-
tunity to climb the economic ladder.

Additionally, fringe benefits—non-salary benefits including
health care, pension plans, life insurance, and paid vacation—in-
crease for union employees.121 These benefits are disproportionately
costly for low-wage earners who typically have fewer means to pay
healthcare, retirement, and other costs;122 however, by providing
these essential services, which may otherwise be unaffordable, union
membership significantly impacts economic mobility and, thereby, in-
come inequality.123 For instance, one study found union workers in
low-wage occupations were 25% more likely to have employer-spon-
sored health insurance and an employer-sponsored pension.124 Indus-
trial relations professor John Budd further argues that the current
evidence suggests union fringe benefits (i.e., life insurance, health in-
surance, pensions) increase by as much as 25%–50% in quality and
quantity when compared with non-union jobs.125 Additionally, the
union fringe benefit effect is “particularly large” for low-wage jobs
counteracting these costs that act as a regressive tax on low-wage work-
ers due to their financial constraints.126

As demonstrated above, union protectionism is the principal
weapon a state may use to ameliorate growing economic inequality. It
raises wages for the working class (both union and non-union mem-
bers), reduces exorbitantly-disproportionate executive pay, creates av-
enues for economic mobility, and increases necessary fringe benefits
which are disproportionately costly for working-class people. Addition-
ally, protecting unionism has a substantial relation to mitigating eco-
nomic inequality because “[t]he union influence on household
poverty is larger than the effect of states’ economic performance and
common poverty-alleviating policies, such as benefit levels for unem-

120. Id.
121. FREEMAN & MEDOFF, supra note 101, at 62–63 tbl.4.1.
122. See id. at 62.
123. See, e.g., id. In other words, since low wage workers have less means to pay for these

services when they are paid for by their employer, they act as a wage booster, increasing
their earnings, and therefore helping them to rise up the income ladder. See, e.g., id. at 61,
63 (noting fringe benefits were included in wage calculations).

124. SCHMITT, supra note 118, at 5.
125. JOHN W. BUDD, U.S. BUREAU OF LAB. STAT., THE EFFECT OF UNIONS ON EMPLOYEE

BENEFITS: RECENT RESULTS FROM THE EMPLOYER COSTS FOR EMPLOYEE COMPENSATION DATA

1, 1 (2005), https://www.bls.gov/opub/mlr/cwc/the-effect-of-unions-on-employee-bene
fits-recent-results-from-the-employer-costs-for-employee-compensation-data.pdf [https://
perma.cc/K47C-4R8H].
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ployment insurance.”127 Therefore, these policies are far more effec-
tive in fighting inequality than other policies or initiatives, such as
food stamps or housing vouchers, because they provide long-term
change versus short-term solutions. Thus, remedying economic ine-
quality is a compelling interest that is sufficiently related to union pro-
tectionism to justify potential restrictions on free speech to non-union
members.

B. Furthering Democratic Engagement

“When the preferences of economic elites and the stands of or-
ganized interest groups are controlled for, the preferences of the aver-
age American appear to have only a minuscule, near-zero, statistically
non-significant impact upon public policy.”128

Robust unionism can increase democratic engagement, which
would be another compelling government interest. In the 2016 presi-
dential election, voter turnout in the United States was 55.7%—one of
the lowest voter turnout rates for industrialized nations.129 In that
same election, out of the thirty-two western-industrialized nations in-
volved in the Organization for Economic Cooperation and Develop-
ment, an entity made up of countries with the world’s largest
economies, the United States scored twenty-sixth out of a total thirty-
two nations for voter turnout.130 On top of generally low democratic
participation, the level of voter turnout fairs even worse for low-wage
workers.131 Turnout is highly correlated to socioeconomic status, and
in this instance, low-wage workers tend to vote in far lower numbers
than high-wage workers.132

However, union membership directly counter acts this anti-demo-
cratic trend.133 Unions have traditionally influenced politics by spend-
ing money on and shaping political campaigns and policy.134

127. Rosenfeld, supra note 78, at 16.
128. Martin Gilens & Benjamin I. Page, Testing Theories of American Politics: Elites, Interest

Groups, and Average Citizens, 12 AM. POL. SCI. ASS’N 564, 575 (2014), https://
scholar.princeton.edu/sites/default/files/mgilens/files/gilens_and_page_2014_-testing_
theories_of_american_politics.doc.pdf [https://perma.cc/8R37-3AHU].

129. Drew Desilver, U.S. Trails Most Developed Countries in Voter Turnout, PEW RSCH. CTR.
(May 21, 2018), https://www.pewresearch.org/fact-tank/2018/05/21/u-s-voter-turnout-
trails-most-developed-countries/ [https://perma.cc/L35D-8CRK].
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Moreover, unions political advocacy has extended to both educating
and motivating their workforce to be engaged in political concerns.135

The democratic functions unions help strengthen in our society
are of particular importance because unions represent a segment of
the polity that is grossly underrepresented and underserved, especially
in a time when corporate political influence has never been higher.136

The next section will illustrate how democratic engagement is a com-
pelling interest that union protectionism bears a substantial relation
to curing. It will also address the specific ways in which unions rectify
the imbalance between corporate and working-class interests by fur-
thering substantial democratic participation for working Americans.

1. Democratic Engagement Is a Compelling Interest in a
Democracy

Democratic engagement among the working class is a compelling
interest the government should seek to further. In the immortal words
of the Declaration of Independence, “[g]overnments are instituted
among Men, deriving their just powers from the consent of the gov-
erned . . . .”137 Further, in Federalist No. 22, Hamilton remarks, “[t]he
fabric of [the] American empire ought to rest on the solid basis of
THE CONSENT OF THE PEOPLE. The streams of national power
ought to flow immediately from that pure, original fountain of all le-
gitimate authority.”138 In democratic systems, governments gain legiti-
macy when citizens consent to being governed, and in a representative
democracy like the United States, this includes participating in the
voting process and other avenues of civic engagement. Although in a
democracy, strong democratic engagement should be a prima facie
compelling interest due to the fundamental necessity of consent of
the governed,139 it is important to discuss the Court’s understanding
of this interest as well.

135. See id.; see also Ruben J. Garcia, Politically Engaged Unionism, in THE CAMBRIDGE

HANDBOOK OF U.S. LABOR LAW FOR THE TWENTY-FIRST CENTURY 373, 376 (Richard Bales
and Charlotte Garden eds., 2020).

136. See generally Thomas B. Edsall, After Citizens United, a Vicious Cycle of Corruption, N.Y.
TIMES (Dec. 6, 2018), https://www.nytimes.com/2018/12/06/opinion/citizens-united-cor
ruption-pacs.html [https://perma.cc/RR65-BXZF] (discussing the “corrosive” effect of Cit-
izens United on democracy).
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The Supreme Court has likewise recognized democratic engage-
ment as an interest which warrants protection. In Buckley v. Valeo, the
Court noted that “[i]n a republic where the people are sovereign, the
ability of the citizenry to make informed choices among candidates
for office is essential, for the identities of those who are elected will
inevitably shape the course that we follow as a nation.”140 As demon-
strated below, unions help educate their members, allowing them to
make informed political choices. Therefore, these entities are an inte-
gral means of allowing “the citizenry to make informed choices.”141

Further, in Citizens United v. Federal Elections Comm’n, the Court
remarked “[t]he right of citizens to inquire, to hear, to speak, and to
use information to reach consensus is a precondition to enlightened
self-government and a necessary means to protect it.”142 Yet, how can
this necessary “precondition to enlightened self-government”143 occur
if huge swaths of the population do not have meaningful access to the
political process? In light of these considerations, the Supreme Court
should analyze democratic engagement as a compelling interest.

2. Robust Unionism Is a Means to Democratic Engagement

High union density results in a more democratically engaged
working class.144 Union membership boosts political participation for
low-income Americans who typically vote (and engage in politics) in
far lower numbers than their affluent peers.145 Sociologists Kerrissey
and Schofer even argue that union membership is associated with
more than just higher voter turnout, it also produces more robust po-
litical and civic activity.146 These researchers suggest three distinct
processes unions engage in are responsible for these outcomes:

1) unions intentionally cultivate organizational and civic skills
among their members as a means to achieve both organizational
and political goals; 2) unions shape the political identity of mem-
bers by exposing them to pro union views and encouraging partici-
pation in collective acts; and 3) unions directly mobilize their

Univ. Press 1971) (discussing the modern view of social contracts), for a discussion of so-
cial contract theorists’ views on the American democratic theory.
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members, urging them to engage in politics and collective
action.147

Each of these functions serve to further the other and, as a result,
lead to increased voter turnout, protesting, petition drives, associa-
tional memberships, and other forms of advocacy.148 As Abraham Lin-
coln infamously declared, a government must be “of the people, by
the people, [and] for the people,”149 and without unions facilitating
working-class peoples’ participation in our democracy, working-class
people would not be adequately represented in our political land-
scape nor the government which works for them.

Finally, when unions are able to fulfill this purpose, the state is
typically more inclined to correct the discrepancy between working-
class people and the policy preferences of the “wealthy donor
class.”150 Researcher Patrick Flavin found that “legislators in high-
union density states ‘weigh citizens’ opinions more equally’ compared
to legislators in low-union density states.”151 This responsiveness to the
electorate is indicative of a legitimate democracy and merits further
discussion.

The Culinary Workers Local 226, an affiliate of UNITE HERE,
AFL-CIO (“Culinary Union”) provides an example of the type of bot-
tom-up democratic engagement that unions facilitate. The Culinary
Workers represent 57,000 workers in the gaming, hotel, and hospital-
ity industries in the Las Vegas area.152 The Culinary Workers calls it-
self “Nevada’s largest immigrant organization,” namely because its
members are from over 167 countries who speak over forty different
languages and 56% of its base are Latinx.153

Professor Ruben Garcia contends that the Culinary Union em-
bodies “politically engaged unionism,” or a form of democratic en-
gagement resulting from labor-community coalitions melding
business and social movement advocacy.154 For example, one of the
Culinary Union’s programs, the Citizenship Project, encourages work-
ers to become citizens and has helped 20,000 people do just that.155

147. Id. at 898.
148. Id. at 919–20.
149. The Gettysburg Address, CORNELL UNIV., https://rmc.library.cornell.edu/gettysburg
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The Culinary Union is also a major player in local politics.156 Not only
has it been coined the “most important constituency of the Demo-
cratic Party in Nevada,” it has also worked across the aisle to endorse
Republicans including Governor Kenny Guinn.157 The Culinary
Union’s political prowess was gained through years of collective ac-
tion, solidary among workers, and the ability to wage successful
strikes.158 For instance, as a result of the Frontier Strike—a multi-year
strike where workers fought off benefit concession demands from
ownership—the Culinary Union forced ownership to sell the Frontier
Casino.159 This developed strength has directly turned the Culinary
Union into a powerful political machine which successfully advocates
for its workers and creates politically engaged members.

The Culinary Union also fosters a community-based approach to
further democratic engagement among its members. Professor Janice
Fine has identified eight elements that embody this approach: (1) ser-
vice provisions (various benefits offered to help members complete
tasks); (2) union advocacy; (3) worker organizing; (4) place-based
rather than worksite-based organizing; (5) a strong ethnic and racial
identification; (6) leadership development and internal democracy;
(7) coalition building; and (8) involved memberships.160

The first factor, service provisions, assist workers in preparing
taxes, provide access to home buying classes, and help with other im-
portant tasks which workers may need to complete.161 These tasks are
particularly vital for immigrants as they may be unfamiliar with the
arcane rules attached to these processes.162 These services help create
what Cornel West calls “a cultural space for people who care about
you”163—a space that fosters solidarity and community-building
among workers.

The next group of factors (two, three, four, and seven) focus on
effective organizing.164 The Culinary Union engages in advocacy on
“the political stage, on the shop floor, and also through large demon-
strations” and interacts with different workers throughout Las

156. Id. at 373.
157. Id.
158. Id. at 375.
159. Id.
160. Id. at 376–77.
161. Id. at 376.
162. See generally id.
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Issue 2] ROBUST UNIONISM AS A COMPELLING GOVERNMENT INTEREST 297

Vegas;165 all to create an environment for workers to bring political
engagement not just to their job conditions but to politics gener-
ally.166 This sort of broad organizational strategy results in solidarity
among workers from various sites creating broad political movements.
The Culinary Union also fosters coalition building.167 For example,
the Culinary Union partners with other organizations to register vot-
ers and serve as poll workers.168 This directly involves members in
politics and furthers political engagement in the broader community
through political activity and awareness.169

The fifth factor, a strong ethnic and racial identification, permits
the Union to focus on issues surrounding immigration.170 As a result
of President Trump’s decision to end Temporary Protective Status
(“TPS”) for several Central American countries, the Culinary Union
educated its members and the public about the implications of this
policy such as the impact on certain workers, their ability to continue
working, and the risks of being deported for workers who lost their
protected status.171 This educative function is particularly important
because it helps generate more informed citizens, and thus, more in-
formed voters.

The last two factors (six and eight) develop workers’ capabilities
to engage more actively both in the union itself and in the democratic
process through the promotion of leadership development and inter-
nal democracy.172 For example, the current Secretary-Treasurer, the
highest ranking official in the Culinary Union, is an immigrant from
Nicaragua who began working as a guest-room attendant (hotel house
keeper) before working her way up to union leadership.173 An envi-
ronment allowing workers to pursue union leadership roles fosters an
inclusive internal structure and thus, democratizes the workplace. Fi-
nally, the Culinary Union is based on involved membership; members
consider their membership “a privilege that is not automatic, but must
be earned.”174 This results in a group that takes an active role in the
Culinary Union’s activities and becomes educated on important is-

165. Id. at 376.
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sues, which in turn, makes members more politically aware and en-
gaged. These factors collectively demonstrate the sort of
democratically engaged unionism this Comment has sought to de-
scribe: They embody collective action borne of solidarity and result in
a politically active working class.

This sort of politically engaged unionism was on display in the
Union’s Trump Hotel campaign.175 The Culinary Union found
Trump’s comments and policies around immigration offensive to its
workers’ interests, their collective policy objectives, and indicative of
Republican policies in the Trump era.176 In 2015, the Culinary Union
filed a representation petition at the Trump Hotel in order to form a
union and won by a large majority.177 During the union campaign, the
Culinary Union tied their organizing efforts to their broader political
objectives and advocated strongly against Trump and other Republi-
cans in the state.178 These efforts led to the election of Catherine Cor-
tez Masto, the first female Latinx U.S. Senator, and victories in other
critical down-ballot races including candidates for state office.179

Moreover, Democrats gained a majority in the State Senate,180 and
Yvanna Cancela, a member of the Union, won one of these State Sen-
ate seats.181 These wins allowed the Nevada Legislature to overturn
several bills from the 2015 session that served to curtail public-sector
collective bargaining including limitations to the right to picket in
front of businesses.182

The Trump Hotel Campaign exemplifies the marriage of political
advocacy and engaged unionism. In December of 2016, the Union
and the Trump Organization signed their first collective bargaining
agreement.183 As a result of both the Culinary Union’s willingness to
strike as well as their political power, their activities ended in a
favorable contract for its members.184 This sort of activism is not only
a model for how to successfully bargain contracts but how to effec-
tively allow members to see politics in action. This political engage-
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ment is “central to the Culinary Union’s bargaining power”185 and
results in more democratically engaged workers.

Democratic engagement is a compelling interest that bears a sub-
stantial relation to robust unionism. Although there may be other
means of instituting higher voter turnout, unions also allow low-wage
workers, a group vastly underrepresented in the political process, to
become politically active by doing more than merely turning out in
higher numbers. Unionism even involves a political education that
turns a minimally engaged portion of the electorate into a highly en-
gaged politically active force resulting in a more representative de-
mocracy. For these reasons, substantial union protectionism is the
best-suited principal weapon which a state ought to use to increase
democratic engagement among all segments of society. Therefore, in-
creased democratic engagement is a compelling interest that is suffi-
ciently related to robust unionism to justify potential restrictions on
free speech to non-union members.

Conclusion

Labor attorney Michael Anderson argues that Janus may lead the
Court to three different outcomes in the future: (1) the Court “can
declare victory and stop[;]” (2) the Court can apply the decision to
private sector unions as well; or (3) the Court can “bring down the
Apocalypse, but only on the public sector.”186 Whichever outcome the
Court decides to follow going forward Janus has opened the door for
further suppression of unions and their ability to advocate for their
members.

More than simply arguing for overturning Janus, this Comment
has sought to put forward compelling interests the Court should ana-
lyze in any case where non-union members First Amendment rights
are called into question. These compelling interests (lessening eco-
nomic inequality and increasing democratic engagement) when taken
together form the backbone of our democracy and civil society gener-
ally. These considerations must be taken seriously if the Court is to
fairly weigh countervailing concerns beyond dissenters’ First Amend-
ment rights.

Additionally, these interests cannot solely be understood individ-
ually. The current levels of economic inequality are a cause of the low

185. Id. at 380.
186. Michael Anderson, 95 Theses on Janus: Thoughts on the End of Company Unionism, 76
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levels of democratic engagement among the working class. In a society
where working-class people feel so disaffected that they are literally
killing themselves due to the difficulties of working-class life in
America,187 drastic action is warranted. The historic level of income
inequality results in no meaningful prospects for economic prosperity
for many working Americans, while the elite have larger and larger
portions of the pie and more influence on the political process. This
arrangement results not only in an economically impoverished and
politically disengaged working class, but a democratically disengaged
working class. As this Comment demonstrates, unions have historically
been the great equalizer in this arena. They decrease executive wages
while increasing working class wages and other fringe benefits like
healthcare. Additionally, unions create politically engaged members
who advocate for equitable polices that result in economic justice.
This advocacy has been shown to make legislators more responsive to
working-class needs. In sum, robust unionism helps to create a more
economically equal society which in turn results in a more democrati-
cally engaged working class.

This Comment has not sought to give short shrift to the impor-
tance of the First Amendment. This foundational element of our Re-
public deserves deep consideration. However, in the employment
context, where the state seeks to protect the ability of unions to raise
funds, the Court must deeply understand the value of unions in soci-
ety. By not understanding their true importance, the Court fails to
strike “a stable balance between public employees’ First Amendment
rights and government entities’ interests in running their
workforces.”188 If the Court is to fairly weigh First Amendment rights
of dissenting employees in the future, they must analyze lessening eco-
nomic inequality and increasing democratic engagement to accurately
weigh a state’s interests in protecting unions.

187. See generally Leonhardt & Thompson, supra note 94.
188. Janus v. AFSCME, Council 31, 138 S. Ct. 2448, 2487 (2018) (Kagan, J., dissenting).


