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Introduction

ON MAY 25TH, 2020, MINNEAPOLIS POLICE responded to a call
from a convenience store employee alleging that a Black man named
George Floyd had made a purchase with a counterfeit twenty-dollar
bill.1 Four police officers subsequently detained Mr. Floyd, and within
seventeen minutes of the first squad car arriving at the scene, Mr.
Floyd was handcuffed, unconscious, and pinned under a police of-
ficer’s knee.2 The police officer, Derek Chauvin, lodged his left knee
into Mr. Floyd’s neck, and for at least eight minutes and forty-six
seconds, Officer Chauvin did not waver.3 Even as bystanders cursed
and pleaded for Officer Chauvin to stop, and Mr. Floyd begged for his
life, repeatedly stating “I can’t breathe,” he did not yield—not even
after Mr. Floyd had died.4

Onlookers captured the encounter on video,5 and it was shared
widely on social media. The explosive footage led to community out-
rage, a Federal Bureau of Investigation (“F.B.I.”) civil rights investiga-
tion, the firing and arrest of the four Minneapolis police officers
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Villalobos, and the USF Law Review, especially Taylor Knecht.

1. Evan Hill et al., How George Floyd Was Killed in Police Custody, N.Y. TIMES (Nov. 5,
2020), https://www.nytimes.com/2020/05/31/us/george-floyd-investigation.html [https:/
/perma.cc/R76B-GK6V].

2. Id.
3. Id.
4. Id.
5. Id.
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involved in George Floyd’s death, and nationwide protests against po-
lice brutality and systemic racism.6 It also pushed Hennepin County
District Attorney’s Office to finally charge the four police officers for
George Floyd’s death in late May and early June of 2020.7 Officer
Chauvin was charged with second-degree unintentional murder and
second-degree manslaughter, while the other three police officers,
Tou Thao, Thomas Lane, and J. Alexander Kueng, were charged with
aiding and abetting second-degree murder and aiding and abetting
second-degree manslaughter.8

While George Floyd is now a well-known name, his tragic death
was not an isolated incident. The New York Times found that over the
past decade, at least seventy people died in law enforcement custody
after uttering George Floyd’s last words, “I can’t breathe.”9 The major-
ity of these occurrences involved circumstances similar to the tragedy
of George Floyd—men of color who were stopped or taken into cus-
tody on nonviolent charges.10 Additionally, in many of those in-
stances, officers threw the person to the ground and held his or her
face down using the officer’s body weight.11 Although police depart-
ments across the United States banned or restricted the use of danger-
ous restraint techniques years ago,12 and police officers are constantly
warned of the lethal risks of moves such as facedown compression
holds,13 police officers, like Officer Chauvin, continue to use lethal
chokeholds.14

The outrage caused by the footage of George Floyd’s death and
continued daily police brutality against people of color led to a cul-
tural reckoning around the role and scope of policing.15 During the
summer of 2020, protests across the United States called for divest-

6. What We Know About the Death of George Floyd in Minneapolis, N.Y. TIMES

(Feb. 23, 2021), https://www.nytimes.com/article/george-floyd.html [https://perma.cc/
GVJ9-WUGH].

7. Hill et al., supra note 1.
8. Id.
9. Mike Baker, Jennifer Valentino-DeVries, Manny Fernandez & Michael LaForgia,

Three Words. 70 Cases. The Tragic History of ‘I Can’t Breathe.,’ N.Y. TIMES (June 29, 2020),
https://www.nytimes.com/interactive/2020/06/28/us/i-cant-breathe-police-arrest.html.

10. See, e.g., id.
11. Id.
12. Id.
13. Id.
14. Id.
15. Gillian Ganesan, Black Communities Cannot Wait Any Longer. The Time to Divest Is

Now., AM. C.L. UNION (June 22, 2020), https://www.aclu.org/news/criminal-law-reform/
black-communities-can-not-wait-any-longer-the-time-to-divest-is-now/ [https://perma.cc/
F7VN-899X].
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ment from police departments, reinvestment into the life-affirming
services that help communities thrive, and an end to unrestrained po-
lice brutality.16 While the protests were largely led by Black organizers
and Black-led movement groups, including Black Lives Matter,
thousands of white and non-Black people of color took to the streets
to show support.17

In Portland, Oregon, night after night, people gathered to de-
mand an end to racist policing and to advocate for a new vision of
public safety—one that also protects people of color.18 Police in Port-
land responded with violent attempts to silence peaceful protestors,
indiscriminately firing tear gas and other munitions into crowds and
hitting people with batons and flashbang grenades.19 The Department
of Homeland Security’s militarized federal agents that President
Trump sent to downtown Portland served to inflict more of the same
pain and terror.20 They arrested and took protestors into custody in
unmarked vehicles, used military-grade weapons like sonic weapons
and tear gas, and shot protesters in the head with kinetic impact
munitions.21 Despite the suppression tactics, which were used against
protesters in many U.S. cities, people continued to gather in the
streets to fight racism.22

But the movement is not only about police brutality. At its core,
the movement is about institutional racism in the nation’s criminal
legal system.23 In the United States, the constitutional rights to a fair
trial, due process, and equal protection are meant to protect people
from the government when it seeks to deprive them of their free-
dom.24 However, racial animus informs how the government operates,
which renders these protections insufficient.25

16. Id.; Doug Brown, A Constitutional Crisis in Portland, AM. C.L. UNION (July 18, 2020),
https://www.aclu.org/news/criminal-law-reform/a-constitutional-crisis-in-portland/
[https://perma.cc/Y753-BYUX].

17. Ganesan, supra note 15; Erin Aubry Kaplan, Rage Is Both Black and American, N.Y.
TIMES (Aug. 11, 2020), https://www.nytimes.com/2020/08/11/opinion/blm-protests-
watts.html [https: //perma.cc/6Y8W-83J2].

18. Brown, supra note 16.
19. Id.
20. Id.
21. Id.
22. See id.
23. Patrisse Cullors, ’Black Lives Matter’ Is About More than the Police, AM. C.L. UNION

(June 23, 2020), https://www.aclu.org/news/criminal-law-reform/black-lives-matter-is-
about-more-than-the-police/ [https://perma.cc/ZD5M-6WTG].

24. Thomas J. Nolan, Racism in the Criminal Justice System: Problems and Suggestions, 20
HARV. J.L. & PUB. POL’Y 417, 418 (1997).

25. Id. at 418.
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Black men and women, Latino men and women, Native Ameri-
can men and women, and other people of color experience violence
and discrimination in the criminal legal system.26 From police stops,
arrests, bail, and legal representation to trial, sentencing, prison and
parole, institutional racism is present each step of the way.27

Police stop, frisk, and search Blacks and Latinos at much higher
rates than white people.28 Blacks are also 2.5 times more likely to be
arrested than white people,29 and once arrested, are more likely to
remain in jail awaiting trial.30 This is largely because people of color
are disproportionately impoverished in the United States,31 and peo-
ple who are poor oftentimes cannot afford bail, forcing them to re-
main in jail for months or years, while the wealthy can buy their
freedom.32

Impoverished people typically qualify for representation by a pub-
lic defender in criminal court.33 In Gideon v. Wainwright, the U.S. Su-
preme Court found that the Sixth Amendment grants a fundamental
right to counsel to every person charged with a crime in the United
States.34 This 1963 ruling made it permissible for states to mandate
appointment of attorneys for indigent defendants.35 However, this sys-
tem is filled with problems that make it far less effective than it needs
to be for the people it intends to serve.

26. Angela J. Davis, Introduction, in POLICING THE BLACK MAN: ARREST, PROSECUTION,
AND IMPRISONMENT xi, xiv (2018). Studies on racial disparities technically exclude ethnic
minorities, and often are conducted in a white v. Black context. For this reason, data on
disparities in the criminal legal system rarely accurately reflects the experiences of ethnic
minorities. This Comment tries to address gaps in the data by including available informa-
tion about Latinos, Asian Americans, and Native Americans, when possible. See id.

27. William Quigley, Racism: The Crime in Criminal Justice, 13 LOY. J. PUB. INT. L. 417
(2012).

28. Davis, supra note 26, at xv.
29. Id.
30. Quigley, supra note 27, at 419.
31. See Poverty Rate by Race/Ethnicity, KAISER FAM. FOUND. (2019), https://www.kff.org/

other/state-indicator/poverty-rate-by-raceethnicity/?currentTimeframe=0&sortModel
=%7B%22colId%22:%22Location%22,%22sort%22:%22asc%22%7D [https://perma.cc/
XFE7-T8RR].

32. Bail Reform, AM. C.L. UNION, https://www.aclu.org/issues/smart-justice/bail-re-
form [https://perma.cc/Y549-D9T2].

33. See generally Gideon v. Wainwright, 372 U.S. 335 (1963) (“[A]n indigent defen-
dant in a criminal prosecution in a state court has the right to have counsel appointed for
him.”).

34. See id.
35. Gideon v. Wainwright, OYEZ, https://www.oyez.org/cases/1962/155 [https://

perma.cc/4BKW-2VQZ].
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Public defender programs nationwide get significantly more work
and far less funding than prosecutorial offices.36 The American Bar
Association commented on the lack of efficacy in the public defender
system, stating that “defendants plead guilty, even if they are innocent,
without really understanding their legal rights . . . The fundamental
right to a lawyer that Americans assume apply to everyone accused of
criminal conduct effectively does not exist in practice for countless
people.”37

Unfortunately, the population that bears the burden of these
shortcomings are the poor, namely poor people of color. In a 2000
report, the Department of Justice found that “over 80% of felony de-
fendants charged with a violent crime in the country’s largest counties
are provided a public defender.”38 Once again, due to the unequal
wealth distribution in the United States, many of these people are
people of color.39

People of color also receive disproportionately longer sentences
and parole terms. From 2007 to 2011, Black men in federal prisons
received sentences 19.5% longer than those of white men for the
same crime.40 Black people generally were also disproportionately
sentenced to death, making up approximately 42% of the national
death row population even though the Black population in the
United States was only 13.6%.41 Moreover, in 1972, fewer than
350,000 people were held in prisons and jails nationwide, compared
with two million people today.42 Black people make up approximately
35% of that two million43—an unprecedented rate of incarceration in

36. See, e.g., Kwixuan H. Maloof, A Question of Parity?, S.F. PUB. DEF. (July 20, 2009),
https://sfpublicdefender.org/news/2009/07/question-parity/ [https://perma.cc/J4BS-
B7DW].

37. AM. BAR ASS’N STANDING COMM. ON LEGAL AID & INDIGENT DEFENDANTS, Gideon’s
Broken Promise: America’s Continuing Quest for Equal Justice iv (2004), https://
www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/
ls_sclaid_def_bp_right_to_counsel_in_criminal_proceedings.authcheckdam.pdf [https://
perma.cc/8FPU-F5WW].

38. Caroline Wolf Harlow, Defense Counsel in Criminal Cases, U.S. DEP’T JUST. (Nov.
2000), https://www.bjs.gov/content/pub/ascii/dccc.txt [https://perma.cc/94CS-BCSX];
see also Robert L. Spangenberg & Marea L. Beeman, Indigent Defense Systems in the United
States, 58 L. & CONTEMP. PROBS. 31 (1995) (estimating up to 90% of all criminal defendants
are represented by indigent defense programs in any given felony jurisdiction).

39. See Poverty Rate by Race/Ethnicity, supra note 31.
40. Davis, supra note 26, at xvi.
41. Id.
42. MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF

COLORBLINDNESS 10 (10th anniversary ed. 2020).
43. Davis, supra note 26, at xvi.
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the Black community.44 If the current trend continues, one in three
Black men in the United States will serve time in prison.45 In some
cities, such as Baltimore, this projection has already been exceeded, as
more than one-half of all young Black Baltimore men are currently in
prison, jail, or on parole.46

Although the criminal legal system is riddled with institutional
racism at every level, this Comment specifically focuses on reforms the
United States can implement to combat institutional racism at the first
level: policing and arrests. This Comment will discuss how police de-
partments in the United States generally aim to cut down on crimes in
“hot-spots”47 and widely apply “broken windows” strategies—theories
that focus not only on how criminal conduct presents a danger to soci-
ety but more so how poverty- and inequity-induced low-level crimes,
such as property crimes, homelessness, prostitution, and drug of-
fenses, present a threat.48 The over-policing of hot-spot communities
of color, combined with a chronic over-reliance on police to fix issues
like homelessness, substance abuse, and mental health crises, and
more,49 leads to dangerous racialized policing techniques and undue
use of force. Racialized policing is so deeply ingrained in U.S. police
culture, from the days of slave patrols through the war on drugs,50 that
the players in the criminal legal system, policy makers, and municipal
leaders have treated it as normal—until now.

Presently, the United States is confronting the chronic problem
of how it approaches policing and realizing that urgent solutions are
needed. According to a Gallup poll released on August 12, 2020, for

44. ALEXANDER, supra note 42, at 11.
45. Id.; see THOMAS P. BONCZAR, U.S. DEP’T OF JUST., PREVALENCE OF IMPRISONMENT IN

THE U.S. POPULATION, 1974-2001 1 (2003).
46. ALEXANDER, supra note 42, at 11; see ERIC LOTKE & JASON ZIEDENBERG, JUSTICE

POL’Y INST., TIPPING POINT: MARYLAND’S OVERUSE OF INCARCERATION AND THE IMPACT ON

COMMUNITY SAFETY 8 fig.4, 9 fig.6 (2005), http://www.justicepolicy.org/uploads/justice-
policy/documents/05-03_rep_mdtippingpoint_ac-md.pdf [https://perma.cc/N8X3-
YNYU].

47. Seattle Police Case Study, CTR. FOR EVIDENCE-BASED CRIME POL’Y, https://cebcp.org/
evidence-based-policing/what-works-in-policing/seattle-police-case-study/ [https://
perma.cc/M7LN-Z44U].

48. See generally George L. Kelling & James Q. Wilson, Broken Windows: The Police and
Neighborhood Safety, ATLANTIC (Mar. 1982), https://www.theatlantic.com/magazine/
archive/1982/03/broken-windows/304465/ [https://perma.cc/6WX5-5FXY]; Shankar
Vedantam et al., How a Theory of Crime and Policing Was Born, and Went Terribly Wrong, NPR
(Nov. 1, 2016, 12:00 AM), https://www.npr.org/2016/11/01/500104506/broken-windows-
policing-and-the-origins-of-stop-and-frisk-and-how-it-went-wrong [https://perma.cc/JMK6-
2UHR].

49. See ALEX S. VITALE, THE END OF POLICING 28 (2017).
50. See discussion infra Section I.
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the first time in twenty-seven years, a majority of adults in the United
States do not trust law enforcement.51 56% of white adults said they
were confident in the police whereas only 19% of Black adults said
they were confident in the police.52 Those who study policing tech-
niques, such as the U.S. Department of Justice Office of Community
Oriented Policing Services (“COPS”), argue that increased training or
efforts to connect with over-policed communities would improve po-
lice legitimacy and reduce the number of police killings of people of
color;53 however, these approaches are misguided. It is time to com-
pletely move away from traditional policing, decrease the number of
responsibilities given to the police, and pursue research-based solu-
tions that will make policing effective for all people.

To illustrate the need for such structural change, section I of this
Comment discusses the history of policing in the United States and
how the roots of our law enforcement systems gave rise to modern
policing. Section II discusses the problems with the current racialized
policing and the resulting injustices for people of color. Section III
then addresses reforms that can revolutionize policing to make it an
effective, equitable system for all people in the United States.

I. A Brief History of Policing in the United States

The institution of slavery and the oppression of people of color in
the United States largely formed its policing tactics.54 Organized polic-
ing systems began as slave patrols in the South, starting in the colony
of South Carolina in 1704.55 By the mid-eighteenth century, many
Southern colonies passed laws formalizing slave patrols as their pri-
mary policing system.56 These armed and uniformed slave patrols
were typically tasked with searching for, arresting, and detaining slaves
who escaped as well as guarding against rebellions.57 They also had

51. Aimee Ortiz, Confidence in Police Is at Record Low, Gallup Survey Finds, N.Y.
TIMES (Aug. 12, 2020), https://www.nytimes.com/2020/08/12/us/gallup-poll-police.html
[https://perma.cc/B8S3-UJ3G].

52. Jeffrey M. Jones, Black, White Adults’ Confidence Diverges Most on Police, GALLUP (Aug.
12, 2020), https://news.gallup.com/poll/317114/black-white-adults-confidence-diverges-
police.aspx [https://perma.cc/5VJ2-VEUD].

53. U.S. DEP’T OF JUST., GUIDE TO CRITICAL ISSUES IN POLICING, https://
www.justice.gov/crs/file/836416/download [https://perma.cc/T6QT-6N6C].

54. Victor E. Kappeler, A Brief History of Slavery and the Origins of American Policing, E.
KY. U. (Jan. 7, 2014), https://plsonline.eku.edu/insidelook/brief-history-slavery-and-ori-
gins-american-policing [https://perma.cc/MST6-H38F].

55. Id.
56. Id.
57. Id.
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the power to enforce laws against plantation owners, such as prohibit-
ing education of slaves.58 In many jurisdictions, slave patrols would
eventually morph into the official police force.59

The influence of slavery extended North as well.60 Connecticut,
New York, and other colonies enacted laws criminalizing and control-
ling slaves61 while Congress passed Fugitive Slave Laws allowing the
detention and return of escaped slaves.62 The Northern colonies also
created night watch patrols in the 1630s,63 the first of which was
founded in Boston in 1636, with New York following suit in 1658.64

Yet, the night watch was not a particularly effective method of polic-
ing.65 They were made up of volunteers who were, at times, men ei-
ther attempting to evade military service or performing watch duties
as a form of criminal punishment.66 Moreover, the watchmen often
slept or drank alcohol while on duty.67 A version of the night watch
patrols still endures today; for example, George Zimmerman was serv-
ing on his neighborhood watch when he shot and killed Trayvon Mar-
tin in 2012.68

Formal police departments were not instituted until the 1800s.
Boston established the first in 1838, followed by New York in 1844,
and New Orleans and Cincinnati in 1852.69 Population growth, ine-
quality spurred by the Industrial Revolution, and the rise in crimes—
such as burglary and prostitution—all contributed to the emergence
of urban policing.70 Early U.S. police departments were notoriously
corrupt and flagrantly brutal,71 and because police forces reported to

58. RADLEY BALKO, THE RISE OF THE WARRIOR COP 28 (2013).
59. Kappeler, supra note 54.
60. Id.
61. Id.
62. Id.
63. Frank Olito, Protests Against Police Have Broken Out Across the Country. Here’s How

Policing Has Evolved in the US Since Its Beginnings in the 1600s, INSIDER (June 2, 2020, 1:34
PM), https://www.insider.com/history-of-police-in-the-us-photos-2020-6 [https://
perma.cc/A422-FYUU].

64. GARY POTTER, THE HISTORY OF POLICING IN THE UNITED STATES, https://plson-
line.eku.edu/sites/plsonline.eku.edu/files/the-history-of-policing-in-us.pdf [https://
perma.cc/X2ZC-FWZ2].

65. Id.
66. Id.
67. Id.
68. Jill Lepore, The Invention of the Police, NEW YORKER (July 13, 2020), https://

www.newyorker.com/magazine/2020/07/20/the-invention-of-the-police [https://
perma.cc/G69M-XL9M].

69. Id.
70. POTTER, supra note 64.
71. Id.
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a single political leader, this often led to corrupt politicians and cor-
rupt officers as well.72

In the South and the East, the legacy of slave patrols and the mis-
treatment of people of color did not end after the Civil War.73 Ex-
treme violence against people of color continued with the rise of
vigilante groups who resisted Reconstruction.74 For instance, the Ku
Klux Klan, an infamous white supremacist vigilante group formed in
the 1860s, was notorious for assaulting and lynching Black men.75 The
goals of these groups were to control freed slaves who were now labor-
ers in the agricultural caste system and to enforce Jim Crow segrega-
tion laws designed to deny freed slaves equal rights and access to the
political system.76

Around the same time in the West, U.S. Marshals enforced fed-
eral law, and vigilante groups especially likely to kill indigenous peo-
ple and people of color emerged.77 One of these vigilante groups, the
Texas Rangers, was a racist, repressive, and violent force that reigned
terror on Mexicans and Native people in the 1820s as they cleared the
way for westward expansion;78 “[t]heir murders of Mexicans and Mex-
ican Americans made them as feared on the border as the Ku Klux
Klan in the Deep South.”79 Between 1840 and the 1920s, mobs, vigi-
lantes, and law enforcement officers lynched over five hundred inno-
cent Mexicans and Mexican-Americans and killed thousands more
innocent people in Texas, California, Arizona, Nevada, Utah, Colo-
rado, and New Mexico.80

In the 1870s and 1880s, the U.S. Army engaged in more than a
thousand combat operations against Native populations.81 In 1890 at
Wounded Knee, South Dakota, the U.S. Army, in an attempt to disarm
a Lakota settlement, massacred hundreds of Lakota men, women, and
children.82 Nearly a century later in 1973, F.B.I. agents, special weap-
ons and tactics (“S.W.A.T.”) teams, federal troops, and state marshals

72. Lepore, supra note 68.
73. Kappeler, supra note 54.
74. Id.
75. Id.
76. POTTER, supra note 64.
77. Lepore, supra note 68.
78. Julissa Arce, It’s Long Past Time We Recognized All the Latinos Killed at the Hands of

Police, TIME (July 21, 2020, 3:35 PM), https://time.com/5869568/latinos-police-violence/
[https://perma.cc/A782-Z2EV].

79. Id.
80. Lepore, supra note 68.
81. Id.
82. Id.
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fired more than half a million rounds of ammunition and arrested
more than a thousand people during a protest over police brutality at
Wounded Knee.83 Currently, Native Americans are still more likely to
be killed by the police than any other racial or ethnic group according
to the Center on Juvenile and Criminal Justice.84

Modern U.S. policing began in 1909 when August Vollmer be-
came chief of police in Berkeley, California.85 Vollmer introduced
military tactics into policing and famously stated, “we’re conducting a
war, a war against the enemies of society.”86 The “enemies of society”
included people of color and minor offenders.87 Policing subse-
quently grew harsher, and the number of police expanded as states
developed their own police forces.88 Vollmer-era police militantly en-
forced the Jim Crow laws from the 1800s (which were upheld by the
Supreme Court in 1896),89 and many officers engaged with vigilante
groups.90 A sociological study conducted in 1933 showed that white
police officers participated in at least half of the lynchings that were
examined—they were present at 90% of them and were complicit
through inaction as mobs murdered Black people.91

During the Prohibition era, police criminalized Blackness.92 They
disproportionately patrolled Black neighborhoods and arrested Black
people far more often than whites.93 This excessive policing led to
prosecutors indicting more Black people, juries finding Black people
guilty more frequently, and judges giving Black people longer
sentences.94 The high numbers of incarcerated Black people caused
social scientists to believe that Black people were biologically inclined
towards criminality.95

83. Id.
84. Mike Males, Who Are Police Killing?, CTR. ON JUV. & CRIM. JUST. (Aug. 26, 2014),

http://www.cjcj.org/news/8113 [https://perma.cc/Z925-CNB7].
85. Lepore, supra note 68.
86. Id.
87. Id.
88. Id.
89. Id.
90. Nikole Hannah-Jones, What Is Owed, N.Y. TIMES MAG. (June 30, 2020), https://

www.nytimes.com/interactive/2020/06/24/magazine/reparations-slavery.html [https://
perma.cc/G89G-5KXZ].

91. Id.
92. See Lepore, supra note 68 (police again imposed Vollmer-era policing that

criminalized Blackness in the Prohibition Era).
93. Id.
94. Id.
95. Id.
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Vollmer’s militant approach to policing permeated other local
police departments and federal agencies across the nation, including
the U.S. Border Patrol. The U.S. Border Patrol began in 1924 as a
small team with the goal of enforcing federal immigration law and
restricting immigration from southern Europe.96 Within thirty years, it
transformed into a national quasi-military, policing the southern bor-
der, making mass arrests, and deporting migrants and refugees from
Mexico, Central America, and South America.97

The 1960s marked a turning point in policing as law enforcement
responded to protests against the treatment of people of color and
racial profiling in the United States.98 In Birmingham, Alabama, for
example, police clubbed and arrested seven hundred Black children
protesting segregation, while in Selma, Alabama state troopers beat
voting-rights marchers crossing the Edmund Pettus Bridge.99 The po-
lice also used harsh, inhumane tactics to “keep order,” including tear
gas, high-pressure water hoses, and attack dogs.100

Moreover, in 1965, President Lyndon Johnson declared a “war on
crime” and encouraged Congress to pass the Law Enforcement Assis-
tance Act which supplied local police with military-grade weapons.101

That summer, riots protesting police brutality broke out in Watts, a
neighborhood in Los Angeles, and law enforcement killed thirty-one
people and arrested more than four thousand.102 The Los Angeles
Police Chief described fighting protesters as “very much like fighting
the Viet Cong,” illustrating just how militarized the police culture
was.103 President Johnson even told an audience of police and policy-
makers in 1966 that “[i]f we wish to rid this country of crime, if we
wish to stop hacking at its branches only, we must cut its roots and
drain its swampy breeding ground, the slum.”104

The weapons that Johnson’s war on crime initiative provided lo-
cal police departments, combined with the vestiges of Vollmer’s mili-
tary tactics,105 fully militarized U.S. policing. Today, instead of using
militarized tactics as a last resort to defuse a dangerous situation,

96. Id.
97. Id.
98. Olito, supra note 63.
99. Lepore, supra note 68.

100. Olito, supra note 63.
101. Lepore, supra note 68.
102. Id.
103. Id.
104. Id.
105. Id.
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S.W.A.T. teams mostly trained by current and former special forces
soldiers violently raid private homes more than one hundred times
per day.106 What’s worse, most S.W.A.T. raids are conducted to en-
force laws against consensual (victimless) offenses.107 Additionally,
many police departments have not only traded in their traditional
blue uniforms for “battle dress uniforms” modeled after soldier attire,
they also equip themselves with military weapons and armored person-
nel carriers, helicopters, tanks, and Humvees—all designed for use on
a battlefield.108

In 1982, this trend continued when President Reagan declared a
“war on drugs,” setting in motion a tough-on-crime policy agenda that
continues to produce disastrous results today.109 Around the same
time, crack cocaine began to spread rapidly in poor Black neighbor-
hoods across the country,110 and the Reagan administration publi-
cized the emergence of crack cocaine as part of a strategic effort to
build public and legislative support for the war on drugs.111 The pub-
licity saturated the media with stories that confirmed the worst nega-
tive racial stereotypes about impoverished inner-city residents and
helped to catapult the war on drugs from an ambitious federal policy
to an actual war.112 Policy makers at the local, state, and federal levels
of government passed harsh sentencing laws and increased law en-
forcement actions for drug offenses, especially low-level ones.113 “In
less than thirty years, the U.S. penal population exploded from ap-
proximately three hundred thousand to more than two million, with
drug convictions accounting for the majority of the increase.”114 The
consequences of the war on drugs were magnified for communities of
color.115

In the 1980s, criminologists George L. Kelling and James Q. Wil-
son developed the broken windows policing theory116 which further
contributed to the disastrous aftermath of the war on drugs. Kelling

106. BALKO, supra note 58, at 3.
107. Id.
108. Id.
109. See Alexander, supra note 42, at 6–7.
110. Id. at 6.
111. Id.
112. Id.
113. Betsy Pearl, Ending the War on Drugs: By the Numbers, CTR. FOR AM. PROGRESS (June

27, 2018, 9:00 AM), https://www.americanprogress.org/issues/criminal-justice/reports/
2018/06/27/452819/ending-war-drugs-numbers/ [https://perma.cc/W8H2-28G6].

114. ALEXANDER, supra note 42, at 7.
115. Pearl, supra note 113.
116. Kelling & Wilson, supra note 48; see also Vedantam et al., supra note 48.
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and Wilson suggested that disorder leads to lack of control and
crime.117 They argued that in order to deter bigger crimes later on,
police should target smaller, visible signs of disorder or decay, such as
property damage, loitering, graffiti, prostitution, and drug use.118

They theorized that communities would then be strengthened once
order was restored and maintained.119

Promising to reduce crime and clean up the streets, Rudy Giu-
liani infamously adopted the broken windows theory when he ran for
mayor of New York City in 1993.120 After he won, he and the new
police commissioner, William Bratton, went after low-level crimes, and
the number of misdemeanor offenders increased.121 While levels of
crime initially appeared to decrease, criminologists now understand
that the broken windows theory was flawed.122 From 1993 to 2008, the
stop and frisk racial-profiling policing technique emerged and rav-
aged communities of color in New York City.123 Police treated people
of color, especially Black men, as blight. Unfortunately, the legacy of
broken windows lives on as many police departments continue to tar-
get low-level infractions, emphasize arrests, and encourage commu-
nity harassment.124

Since then, the Obama and Trump administrations’ policies
criminalizing certain types of immigration have led to high rates of
immigrant imprisonment in detention centers.125

By population, by per capita incarceration rates, and by expendi-
tures, the U.S. exceeds all other nations in how many of its citizens,
asylum seekers, and undocumented immigrants are under some
form of criminal justice supervision . . . The number of African
American and Latinx people in American jails and prisons today

117. Vedantam et al., supra note 48.
118. Id.
119. Id.
120. Id.
121. Id.
122. Id.
123. Id.
124. See generally Seattle Police Case Study, supra note 47.
125. See generally, e.g., Lepore, supra note 68 (discussing how strict immigration policies

imposing criminal penalties for immigration law violations increase incarceration rates in
the United States); Nicole Narea, What Biden Can Learn from Obama’s Immigration Mis-
takes, VOX (Feb. 3, 2021, 8:00 AM), https://www.vox.com/policy-and-politics/22256267/
obama-biden-immigration-policy [https://perma.cc/9THW-XRSQ] (discussing the criti-
ques that immigration policy advocates have regarding the harsh immigration policies en-
forced under President Obama and President Trump which resulted in high rates of
deportations and incarceration).
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exceeds the entire populations of some African, Eastern European,
and Caribbean countries.126

President Trump attempted to link criminality and immigration
by characterizing restrictive immigration policies, such as using fed-
eral funds to build a border wall along the Mexico-U.S. border, in-
creasing detentions and deportations, and even separating families at
the border, as public safety measures.127 He went further by signing
an Executive Order to establish a task force to develop “strategies to
reduce crime, including, in particular, illegal immigration, drug traf-
ficking, and violent crime”128 and directing the Department of Home-
land Security to create an office to support victims of crimes
committed by immigrants.129 Policies that further restrict immigration
are not effective crime-control strategies. Countless studies show that
immigrants are less likely to commit serious crimes or become incar-
cerated than U.S.-born citizens, and high rates of immigration are as-
sociated with lower rates of violent crime and property crime.130

While the level of violent crimes in the United States has steadily
declined, and police have become more effective in the last couple
decades,131 the majority of the public does not trust law enforce-
ment.132 This is because modern policing in the United States, as a
result of its troubled history, is rife with institutional racism and con-
tinually benefits white people over people of color through the sys-
tematic and inequitable distribution of resources, power, and
opportunity.133

126. KHALIL GIBRAN MUHAMMAD, THE CONDEMNATION OF BLACKNESS: RACE, CRIME, AND

THE MAKING OF MODERN URBAN AMERICA xi-xii (2010).
127. See Exec. Order No. 13767, 82 Fed. Reg. 8,793 (Jan. 30, 2017); Chiraag Bains, How

Immigrants Make Communities Safer, MARSHALL PROJECT (Feb. 28, 2017, 10:00 PM), https://
www.themarshallproject.org/2017/02/28/how-immigrants-make-communities-safer
[https://perma.cc/PKU3-7F5X].
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grants, CNBC (Mar. 1, 2017, 9:37 AM), https://www.cnbc.com/2017/02/28/trump-calls-
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www.americanimmigrationcouncil.org/research/criminalization-immigration-united-states
[https://perma.cc/G66F-CURE].

131. See infra p. 504–05.
132. Jones, supra note 52; Ortiz, supra note 51 (discussing a survey which found that

56% of white adults said they were confident in the police, whereas only 19% of Black
adults said the same).
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II. Problems with Modern Policing

The development of policing in the United States led to the
problems that exist today. Police commonly rely on racial profiling to
disproportionately stop and arrest people of color and use an exces-
sive amount of force when responding to crisis, especially those involv-
ing minorities, which has led to rampant distrust of law
enforcement.134 Additionally, modern policing techniques ignore the
causal relationship between poverty and crime. Instead, they utilize
broken windows tactics that employ an intensive, aggressive, and re-
strictive form of policing that targets low-level infractions, emphasizes
arrests, and encourages community harassment.135

Police try to prevent crime but fail to address the crux of the
problem—that high-crime communities are often impoverished and
need increased support services, not over-policing. Police are rou-
tinely dispatched to respond to situations involving people with
mental illness or behavioral health challenges that they are not prop-
erly trained to handle.136 They also lack accountability for illegal ac-
tions, since internal affairs investigations often lack support from
police management, and prosecutors rarely initiate charges, hoping to
protect their own.137

Finally, police unions and police management differ in their
motivations—unions are driven by their police officer constituents
while police management is driven by city leadership to better serve
the community—and the disconnect significantly stifles the wide-
spread reform of policing and the criminal legal system generally.138

While police management and legislators have tried to address these
issues, they have failed, and there continues to be growing
problems.139

carolinas.org/defining-racial-justice-terms-institutional-racism/ [https://perma.cc/BT65-
ZCJ4].

134. See generally FRANK R. BAUMGARTNER, DEREK A. EPP & KELSEY SHOUB, SUSPECT

CITIZENS: WHAT 20 MILLION TRAFFIC STOPS TELL US ABOUT POLICING AND RACE 215–29
(2018) (giving various examples and real-life stories of racially charged traffic stops that led
to use of force and consequently, lack of trust); Guide to Critical Issues in Policing, supra note
53.

135. VITALE, supra note 49, at 4–5.
136. See discussion infra Section II.D.
137. See discussion infra Section II.F.
138. See discussion infra Section II.G.
139. See discussion infra Section III.A.
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A. Racialized Policing Techniques

As evidenced by slave patrols, the Fugitive Slave Acts of 1793 and
1850, the “Black Codes” of the Jim Crow era, and the “war on drugs”
policies, race-based decision making has been part of U.S. policing for
centuries.140 This kind of racial targeting in police stops—”racial pro-
filing”—was first identified in a 1990 New York Times article describing
the ill-conceived law enforcement effort of the New Jersey state police
to combat drug trafficking by stopping Black men on the New Jersey
Turnpike. This term has become widely accepted since then.

This longstanding history of race-motivated police conduct causes
communities of color to feel targeted by the police. Some racialized
policing is the direct result of explicit racial animus, but it would be
inaccurate to assume that conscious race-based animus motivates all
racialized policing.141 Implicit bias, or ideas that we all have about
race, plays a central role in racialized policing.142 Those preconceived
notions have the power to skew our perception, attention, memory,
and actions, despite our conscious awareness or deliberate intentions,
because the stereotypes we are exposed to daily shape our ideas about
race.143

One of the strongest biases in American society is the association
of Black people with criminality.144 This stereotype is so prominent
that the mere presence of dark skin can cause people to see weapons
more quickly or imagine weapons altogether.145 These prejudices can
lead to racism and racial disparities, which in turn bolster our
prejudices.146 One such racial disparity is that communities of color
experience the highest rates of violent crime, creating the impression
that criminality is linked with race and ethnicity.147 However, race and
ethnicity do not generate criminality; rather, institutional racism and
inequity create circumstances that disadvantage minority groups,
cause poverty to spread throughout communities of color, and push

140. See discussion supra Section I.
141. See generally Jennifer L. Eberhardt, Biased: Uncovering the Hidden Prejudice That

Shapes What We See, Think, and Do 1–8 (2019).
142. Id. at 1.
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AGENDA FOR ACTION 3 (2015), https://www.ncjrs.gov/pdffiles1/nij/248624.pdf [https://
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people to commit minor property crimes, which broken windows po-
licing targets.148

There are also significant stereotypes about disorder and crimi-
nality in predominantly Black communities where, because of system-
atic racism, there is a concentration of poverty, a lack of municipal
services, and a number of failing schools.149 These stereotypes contrib-
ute significantly to racialized policing in predominantly Black or La-
tino neighborhoods.150 Studies looking at racial profiling in policing
analyzed police traffic stop data and found Black drivers are more
likely to be stopped, and stopped more frequently, in any given
year.151 Furthermore, after an investigatory stop happens, the police
are five times more likely to search the vehicle if the driver is Black
than if the driver is white, even though the “hit rate”—the rate at
which contraband is found—for Blacks is less than half of what it is for
whites.152 One cause of this lopsided trend, as the American Civil Lib-
erties Union’s (“A.C.L.U.”) study on Boston’s stop-and-frisk data
demonstrated, is that “a neighborhood’s concentration of Black re-
sidents drives the rate of police-civilian encounters,” even after statisti-
cally controlling for crime-related factors, such as neighborhood
crime rates.153

Moreover, a study analyzing records of every traffic stop in North
Carolina from 2002 to 2016 showed that there were widespread racial
disparities in police searches and investigatory traffic stops as a result
of the collective behavior of many police officers, not just “a few bad
apples.”154 For instance, Blacks were 2.15 times, or 115%, more likely
than whites to be searched.155 Latinos also face similar racial profiling
and targeting, experience problems related to immigration status, and
are far more likely than any other race to be subjected to a fruitless
search.156

148. Id.
149. Id.
150. Id.
151. Renée McDonald Hutchins, Racial Profiling: The Law, the Policy, and the Practice, in

POLICING THE BLACK MAN: ARREST, PROSECUTION, AND IMPRISONMENT 95, 103 (2017).
152. Id. at 103–04.
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154. BAUMGARTNER, EPP & SHOUB, supra note 134, at 29, 147.
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The frequency of arrests also reflects these racial disparities.
Black people are 2.5 times more likely to be arrested than white peo-
ple, and 49% of Black men can expect to be arrested at least once by
age twenty-three compared to 44% of Latino men and 38% of white
men.157

At times, racial discrimination by police is actionable in either
state court or federal court. State and local governments have the pri-
mary responsibility over law enforcement, and remedies for a police
officer’s racial discrimination vary from state to state.158 The Constitu-
tion, the U.S. Supreme Court’s interpretations of it, and the federal
statutes Congress has passed also set some rules for race-based police
actions.159 Yet, under both the Fourth Amendment and the Four-
teenth Amendment, the U.S. Supreme Court has accepted the consid-
eration of race in police decision-making.160

The Fourth Amendment allows police officers to stop and search
individuals if the officer has a reasonable suspicion that criminal activ-
ity is afoot.161 However, the determination to target a suspect cannot
be solely motivated by race, though police officers can consider race as
one of many factors.162 Courts rarely find that race is the sole motivat-
ing factor for a stop and search because it can be hard to tell whether
officers’ investigatory detentions rely on individual, nonracial factors
such as “furtive” behavior, time of day, high crime location, or race
itself.163 In practice, “whether you stand still or move, drive above,
below, or at the speed limit, you will be described by the police as
acting suspiciously should they wish to stop or arrest you.”164

Nonetheless, partially race-based stops and searches that may be
justifiable under the Fourth Amendment can still violate the Equal
Protection Clause of the Fourteenth Amendment.165 The Equal Pro-

157. Davis, supra note 26, at xv.
158. APRIL J. ANDERSON, CONG. RSCH. SERV., LSB10524, RACIAL PROFILING: CONSTITU-

TIONAL AND STATUTORY CONSIDERATIONS FOR CONGRESS 1 (2020), https://crsre-
ports.congress.gov/product/pdf/LSB/LSB10524 [https://perma.cc/2PH8-7KAM]; see
U.S. CONST. amend. X for a discussion on how the Constitution left the power to establish
and enforce laws protecting the welfare, safety, and health of the public, or policing pow-
ers, to the states (“The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the people.”).
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160. Id. at 1–2.
161. See Terry v. Ohio, 392 U.S. 1, 30 (1968).
162. See Melendres v. Arpaio, 989 F. Supp. 2d 822, 849 (D. Ariz. 2013).
163. See Floyd v. City of New York, 959 F. Supp. 2d 540, 582 (S.D.N.Y. 2013).
164. United States v. Broomfield, 417 F.3d 654, 645–55 (7th Cir. 2005).
165. See Chavez v. Ill. State Police, 251 F.3d 612, 635–36 (7th Cir. 2001).
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tection Clause requires that policing afford all people the equal pro-
tection of the laws.166 Policies that intentionally discriminate on the
basis of race, such as those explicitly permitting racial-profiling, are
unconstitutional no matter the underlying rationale for the policy.167

Moreover, policies that appear facially neutral do not violate equal
protection standards unless it can be proven that the policy is en-
forced in an intentionally discriminatory manner or was motivated by
discriminatory animus.168 In a rare, successful case, Floyd v. City of New
York, the police commissioner admitted that he focused on young
Blacks and Latinos “because he wanted to instill fear in them, every
time they leave their home, they could be stopped by the police.”169

However, as in most cases, when plaintiffs do not have explicit
evidence of blatantly unconstitutional conduct or racial intent, police
racial discrimination cases are very hard to prove, even if plaintiffs can
show some racial disparities as they did in Chavez v. Illinois State Po-
lice.170 In that case, officers made a handful of statements referencing
euphemisms for race, including an officer justifying a stop by saying
that “one can never tell with ‘you people.’”171 Nonetheless, the Court
determined the policy was constitutional.172 It found that Chavez did
not offer sufficient proof that the Illinois State Police engaged in pur-
poseful discrimination, despite evidence that the police department’s
policies may have an unintentional racial impact.173

Further, federal statutes like 42 U.S.C. § 1983 protect people
from “the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws.”174 Victims of racialized policing can sue
a police department under section 1983 by showing they were harmed
by a “policy or custom” of the municipality, and the police demon-
strated “deliberate indifference” to the risk of a constitutional or statu-
tory violation.175 However, even in the rare cases when plaintiffs can
show either unconstitutional, intentional racial discrimination, or de-

166. U.S. CONST. amend. XIV.
167. See Whren v. United States, 517 U.S. 806, 812 (1996).
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liberate indifference under section 1983, the Court has made it nearly
impossible for such claims to be successful because individual police
officers are awarded qualified immunity so long as their actions do
not violate “clearly established statutory or constitutional rights of
which a reasonable person would have known.”176 In practice, this is
an absolute defense that allows police and police departments to be
“virtually always indemnified.”177

The lack of legal remedies for racial profiling has certainly con-
tributed to the prevalence of racialized policing. As Justice Sotomayor
stated in her dissent in Utah v. Strieff, condoning unlawful racial profil-
ing in traffic stops could lead to “treating members of our communi-
ties as second-class citizens.”178 She emphasized that Supreme Court
decisions do not exist in a vacuum and have real and significant conse-
quences on people’s daily lives.179 “We must not pretend that the
countless people who are routinely targeted by police are ‘isolated’
. . . . Until their voices matter too, our justice system will continue to
be anything but.”180

B. Undue Use of Force

The Fourteenth Amendment was enacted in the aftermath of the
Civil War and the emancipation of millions of slaves.181 Given the
“long-standing history of legally imposed and sanctioned racial inferi-
ority and human degradation,” the purpose of the Fourteenth
Amendment was to ensure the equal rights of people of color.182 How-
ever, over the years, the Supreme Court has taken a restrictive view on
the courts’ ability to address the injuries caused by racial discrimina-
tion.183 The Supreme Court’s overly simplistic and formalistic under-
standing of racial discrimination has stunted the development of a
robust body of antidiscrimination law that would directly and substan-
tively deal with the evolving nature of racism, especially as it pertains
to policing.184 Since the courts are not routinely available as a legal
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recourse for systemic racial discrimination in policing, communities
take to the streets to protest police brutality and demand individual
prosecutions of overly violent police officers.185

Police brutality first made national headlines when the 1991
videotape of Rodney King being beaten by Los Angeles Police Depart-
ment (“LAPD”) officers surfaced.186 The assault on Rodney King
sparked outrage in communities of color across the country over po-
lice brutality and even resulted in the “L.A. Riots” of 1992 after the
officers involved were acquitted of all criminal charges.187 Mass pro-
tests also erupted after the brutal beating of Abner Louima, who was
“forcibly sodomized with a broom handle by New York Police Depart-
ment (“NYPD”) officers in 1997,”188 and then again two years later
when Amadou Diallo was shot forty-one times by plain-clothed NYPD
officers as he was taking his wallet out of his jacket pocket.189 “In 2006,
Sean Bell was shot and killed by NYPD officers the night before his
wedding.”190 In 2009, Oscar Grant was shot in the back while re-
strained by a Bay Area Rapid Transit (“BART”) police officer in Oak-
land, California.191

In 2014, Eric Garner died at the hands of NYPD in Staten Island,
New York while in a chokehold saying “I can’t breathe,” and less than
a month later, Michael Brown was shot and killed by a police officer in
Ferguson, Missouri.192 In 2015, Walter Scott was shot in the back while
running away from a police officer in North Charleston, South Caro-
lina,193 and only months later, Freddie Gray died while in custody in a
police van in Baltimore, Maryland.194 In 2016, Alton Sterling was shot
in the back while restrained on the ground by two officers in Baton
Rouge, Louisiana.195 Days later, Philando Castile was shot and killed
in front of his family by an officer in St. Paul, Minnesota during a
traffic stop.196 Sadly, these are just a few incidents of police brutality

185. Lee & Ifill, supra note 180, at 279; see Vera Eidelman & Carl Takei, The Response to
Protests Against Police Brutality Is Not More Brutality, AM. C.L. UNION (June 3, 2020), https://
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which incited public outrage.197 Many more police involved deaths
likely occur each year without widespread public notice.198

Clearly, the killing of George Floyd in Minneapolis was not an
outlier. Police in the United States kill an obscene number of people
every year.199 Nonetheless, because there is no mandatory reporting
requirement or database that provides reliable information on police-
involved killings or police brutality, there is no way to know the true
number of people of color subjected to unjustified force or killed by
law enforcement.200

Beginning around 2015, news organizations, in an attempt to re-
cord these events, capitalized on certain police departments requiring
their officers to wear police body cameras and started to track re-
ported police-involved killings.201 Their data showed police kill nearly
1,000 people annually;202 a conservative figure that far exceeds the
number of people killed by the police in other countries.203 Police in
the United States kill people at least three times the rate of Canadian
police and at least sixteen times the rate of Germany and England.204

The chances of being killed by police also increase for people of
color.205 A study found that young, unarmed, non-suicidal male vic-
tims of deadly police violence are thirteen times more likely to be
Black than white.206 Black men also face about a one in 1,000 chance
of being killed by police over the course of their lives.207 “For young
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men of color, police use of force is among the leading causes of
death.”208 While some data indicates that women are less likely than
men to be killed by police overall, it is more probable that Black wo-
men and Native American/Indigenous women will be killed by police
than white women.209

Additionally, while police killings are higher in high-poverty areas
versus low-poverty areas for all racial groups, Black people who live in
more affluent areas are almost as likely to be killed by police as white
people who live in the poorest areas.210 The Washington Post reported
that between 2015 and April 2020, Black Americans were involved in
police killings at the highest rate in the United States at thirty-four per
million residents,211 while Latinos were involved in police killings at
the second-highest rate at twenty-six per million residents.212 Latinos
make up 17.6% of the U.S. population but represent 23% of all
searches and nearly 30% of arrests.213 Unfortunately, this data is likely
underinclusive since most police killings of people of color often go
unreported.214

Racial disparities contribute to misperceptions of Black people as
inherently dangerous or threatening.215 While it is not possible to ex-
plain exactly why these racial disparities are present, decades of re-
search suggest they stem from racialized policing techniques and
racial profiling.216 Many police officers are good and admirable peo-
ple but saying that police killings are the result of a “few bad apples,”
as some police officer advocates claim, fails to address the culture and
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structure of United States policing and the nature and scale of this
crisis.217

In addition to racialized policing, other possible contributing fac-
tors for heightened use of force on people of color include how few
police officers there are in the United States. There are nearly 700,000
police officers, which is about two police officers for every thousand
people—a rate lower than the European rate of one police officer per
314 people.218 Another factor is the frequency at which U.S. police
use their firearms. In all of 2013, police in Finland fired six bullets in
total, while in a single day in Pasco, Washington in 2015, police fired
seventeen bullets when they shot and killed an unarmed orchard
worker from Mexico.219 Due to many factors, including racialized po-
licing and overreliance on firearms, the demonstrated overuse of fatal
force characterizes U.S. policing, and it must be addressed.

C. The “Broken Windows” Theory and Its Vestiges

Criminologists understand that the broken windows theory of po-
licing has not been as successful at mitigating crime as lawmakers orig-
inally hoped.220 The solution to all social ills is not an intensive,
aggressive, and restrictive form of policing that targets low-level infrac-
tions, emphasizes arrests, and encourages community harassment
which results in more violence.221 However, many modern police de-
partments continue to employ archaic policing techniques, such as
targeting crime hot-spots,222 which ignore the causal relationship be-
tween poverty and crime as well as the need for increased support
services over more police.

The Center for Evidence-Based Policing touts hot-spots policing
as a successful crime-fighting technique.223 It is a tactic in which of-
ficers focus in on small geographical units with high rates of crime,
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namely “specific locations within the larger social environments of
communities and neighborhoods, such as addresses, street blocks, or
small clusters of addresses or street blocks.”224 Advocates believe that
“crime prevention effectiveness is maximized when police focus their
resources on micro-units of geography” in contrast to traditional no-
tions of policing and crime prevention which often focused primarily
on people.225

In practice, however, policing certain hot-spots quickly morphs
into racialized policing and community harassment since these hot-
spots are generally in communities of color. This is because communi-
ties of color are often impoverished and experience the most violent
crimes.226 This technique also often calls for officers to punish minor
violations such as consuming alcohol on the streets, possessing mari-
juana, engaging in disorderly conduct, trespassing, loitering, dis-
turbing the peace, spitting, jaywalking, and bicycling on the sidewalk,
in the hopes of curbing crime that actually presents a danger to soci-
ety.227 Only an estimated 4.83% of all arrests made in 2016 allegedly
involved violent crimes, and in 2020, only 4% of what police spent
their time doing overall entailed handling violent crimes.228 The ma-
jority of arrests in the United States are for low-level, non-violent activ-
ities that often escalate to use of deadly force.229 In 2014, “police
killed at least 287 people who were involved in minor offenses and
harmless activities like sleeping in parks, possessing drugs, looking
‘suspicious,’ or having a mental health crisis.”230 Broken windows po-
licing is alive and well in the United States, and it is causing undue
deadly use of force against people of color.
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D. Police as First Responders for Mental Illness, Behavioral
Health, and Substance Abuse Crises

Police are often dispatched to diffuse emergency situations in-
volving people who have mental illnesses or are under the influence
of alcohol and/or drugs—situations for which police often lack the
proper training.231 This nonsensical social problem emerged as a re-
sult of the deinstitutionalization movement of the mid-1900s.232 Up
until that time, people with serious mental illnesses were confined in
mental health facilities with bad reputations for negligent and cruel
care.233 These facilities came to an end around the 1950s when the
United States experienced a wave of technological advancements, in-
cluding the invention of antipsychotic drugs.234 Antipsychotic drugs
reduced the worst psychotic symptoms of mental illness, such as delu-
sional ideas and the hallucinations caused by chronic paranoid schizo-
phrenia, and allowed people with mental illness to possibly be
freed.235 From 1965 through 1975, the deinstitutionalization move-
ment liberated many people with mental illness; however, aside from
monthly psychopharmacology visits, it failed to provide a supportive
infrastructure of outpatient programs to ensure their success.236 To
make matters worse, President Reagan cut funding for housing subsi-
dies during the war on drugs, causing and contributing to a rise in
homelessness for people with disabilities.237

Today, there are still few support services in the United States for
people with mental illnesses, including a lack of emergency response
services during mental health crises.238 One of the only options peo-
ple have when seeking help in the midst of a psychiatric emergency is
911, and even when police do arrive, they are armed with guns—not
any kind of significant health training.239 At times, the person in crisis
may not understand an officer’s questions or may be unable to com-
municate effectively with an officer,240 and if the person is bran-
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dishing a weapon or appears to pose a threat to the police, the public,
or themselves, police are forced to make quick decisions about how to
respond.241 Since they are not medically and professionally trained to
understand and communicate with people who have mental illness or
are under the influence of drugs or alcohol, police all too often resort
to the use of force—sometimes even lethal force.242 Studies show that
nearly 50% of victims of police killings have a disability, most of whom
have a mental health disability.243

Approximately 20% of inmates have a serious mental illness,244

and correctional facilities are considered the largest provider of
mental health services.245 Nonetheless, many facilities face fiscal crises
and struggle to provide constitutionally sufficient mental health
care.246 Prison guards, sheriffs and police officers working in prisons
and jails are rarely trained to identify and treat mental health crises.247

When a mental health crisis occurs, the behavior is viewed as resis-
tance or acting out and responded to with force and isolation, often in
the form of solitary confinement.248 A study conducted in Wisconsin
prisons found that inmates with mental illness made up between 55%
and 76% of inmates in solitary confinement.249

E. Public Distrust

A majority of adults in the United States do not trust law enforce-
ment.250 In 2020 in particular, 81% of Black adults said they lacked
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confidence in the police.251 One might think that this distrust of the
police is due to Black people disproportionately being victims of vio-
lent crimes, but this is not the case. Over the last couple of decades,
the level of violent crime has steadily declined, which has benefited
Black people more than other demographic groups.252 This data
shows that police effectiveness in reducing crime is not strongly re-
lated to public trust and confidence in the police.253 Rather, distrust
in the police is a result of a perceived unlawfulness, not overall police
effectiveness.254 This discovery is contrary to the emphasis and goals
set by police departments across the United States, revealing a major
flaw in the U.S. policing system.255

The reality is that police-community relations are poor, especially
in impoverished communities with high rates of crime.256 This results
in a lack of basic understanding of community problems for the po-
lice, and a belief that police are an occupying force in the commu-
nity.257 For some people, distrust in the police is engrained in them
since childhood258 because police have marginalized, targeted, and
mistreated them, their family, and community members throughout
their entire lives.259

Social media and news outlets, sources that shape society’s per-
ceptions and opinions, also fuel a general distrust of the police. Too
often we hear police defend unjustified killings by saying, “I was in
fear for my life” but then see contrary personal body camera foot-
age.260 Other times, body camera footage that goes viral show police
failing to establish probable cause during investigations or unlawfully
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detaining and arresting targeted populations.261 News stations also re-
port stories that make police conduct appear inept or unlawful, in-
cluding but not limited to how an agency did not seek warrants for
any murders in a two-year period and left eighty homicides un-
solved,262 how an agency selectively issued bicycle citations in a Black
community while not enforcing bicycle statutes in the rest of the juris-
diction,263 and how police place a great value on the death or injury of
an officer but do not put the same effort into solving violent crimes
against community members.264 The way that news outlets cover the
police and the ways that social media allows images of police brutality
to go viral impacts perceptions of police unlawfulness and increases
public distrust in the police.

F. Lack of Accountability

Police departments are charged with holding their own officers
accountable for their actions.265 Yet when officers need to exercise
that power, they often deflect and paint fellow officers as victims.266

This behavior is only bolstered by proponents of the Blue Lives Matter
countermovement who argue that there is a “war on cops,” and of-
ficers need to be protected.267

Departments should create supervisory policies and disciplinary
systems for supervisors to identify potentially problematic behavior
quickly and hold officers accountable for their actions.268 They should
also have open and accessible citizen complaint processes and exter-
nal oversight boards, such as Washington D.C.’s independent civilian
oversight board, to investigate misconduct, discipline officers, and rec-
ommend changes to policing strategies.269

Additionally, departments should have internal affairs units that
conduct internal audits and investigations.270 For internal affairs units
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to be successful, they need the support of department manage-
ment.271 For instance, the Nashville Police Department formed an Of-
fice of Professional Accountability in response to community protests
about discrimination and police violence, but, from 2005 to 2015, data
showed that in fewer than one-sixth of complaints initiated by citizens,
the office reached findings against the officer.272

When an officer engages in criminal misconduct, the local prose-
cutor should file criminal charges. However, oftentimes local prosecu-
tors instinctively protect the officers they work with on a regular basis
rather than the citizens they serve.273 The conduct of Hennepin
County Attorney Mike Freeman after George Floyd’s death exempli-
fies this premise.274 Freeman refused to arrest or indict any of the
officers, stating “I will not rush to justice” until national protests
pushed him to charge Officer Chauvin with third-degree murder.275

In his first sixteen years in office, Freeman did not charge a single
officer for a civilian killing.276 Freeman’s response is common among
prosecutors who are institutional allies in law enforcement with po-
lice.277 Many young Black men were killed at the hands of police, and
the officers have not been held accountable for their deaths includ-
ing, but not limited to, Michael Brown, Philando Castile, Stephon
Clark, Eric Garner, Tamir Rice, and Alton Sterling.278

Prosecutors have wide discretion over whether to bring criminal
charges and substantial power over the course and progress of such
cases.279 However, in police brutality matters, prosecutors will often
favor police in their decision making because of the significant influ-
ence that police have over them.280 In a sociological study done in
Chicago, prosecutors reported feeling pressure to comply with the po-
lice culture of “silence and violence” and turn a blind eye to officer
misconduct because questioning an officer’s version of events was
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seen as a sign of disrespect.281 To be sure, prosecutors who tried to
challenge police were marginalized in the office.282 Moreover, prose-
cutors also rely on officers to provide a steady flow of criminal cases
and helpful testimony in court.283 Even in light of these transgres-
sions, prosecutors are rarely held accountable for their misconduct
because the Supreme Court awards them absolute immunity for mis-
conduct related to courtroom advocacy.284 All of these circumstances
result in a lack of accountability for the police.285

Nonetheless, the U.S. Constitution, federal statutes, and various
state statutes allow victims of discriminatory policing to raise civil
rights claims.286 As mentioned above, section 1983 makes it unlawful
for anyone acting under the authority of state law to deprive another
person of his or her rights under the Constitution or federal law.287

However, as also previously noted, police officers sued for excessive
force or civil rights violations have a powerful defense—qualified im-
munity—which protects officers against lawsuits unless the alleged
wrongful conduct violated “clearly established law.”288

It is also difficult to hold police departments accountable for
their officers’ actions. To find police department managers liable,
they must have been on notice that the officer was at risk of violating a
person’s constitutional rights.289 The plaintiff must also establish that
the managers were aware the officer engaged in similar unlawful con-
duct on prior occasions.290 This showing becomes that much more
difficult to make because plaintiffs are often unable to access a police
officer’s disciplinary records or the results of any internal misconduct
investigations, and in order to properly plead employer liability for
pattern-of-misconduct cases, access to misconduct records is usually
necessary.291

Further, the costs of settling police misconduct cases are levied
on the taxpayers because the qualified immunity doctrine protects po-
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lice officers from financial liability.292 Over the past ten years, Chicago
paid more than half billion dollars in police misconduct settlements,
which is a hefty price tag for Chicagoans.293

Lastly, police accountability is lacking in the area of civil asset for-
feiture. Civil asset forfeiture is a tactic used by law enforcement to
seize a person’s property including money, cars, bank accounts, busi-
nesses, houses and jewelry, simply based on the suspicion that the
property was used to commit a crime.294 The owner does not need to
be charged with a crime for police to seize their items.295 The agency
that seizes the property gets to keep, sell, and spend the proceeds, and
approximately 20% or more of U.S. police department budgets come
from these forfeiture proceeds.296 Currently, there is virtually no re-
quired tracking or reporting of forfeiture activities for law enforce-
ment agencies and police departments, so there is no way to know
what officers seize or how much was spent which may lead to corrup-
tion or misuse of power.297 For instance, the former police chief of
Romulus, Michigan used forfeiture funds to purchase prostitutes and
marijuana.298 This is one example of many—some of which are still
occurring.299

G. Police Unions

Police leadership and police unions have different roles and dif-
ferent constituencies. Police chiefs have broad responsibilities to the
public, to elected officials, and to fellow officers, while union leaders
are only beholden to their police officer members.300 Because of these
competing interests, agreement between police leaders and union
leaders are difficult to achieve, especially since they often disagree on
police and misconduct issues.301

As demands for police reforms intensify, powerful police unions
are aggressively protecting the rights of their members accused of mis-
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conduct.302 Unions are also increasingly using their political clout and
influence to derail legislative efforts to increase accountability.303 Few
city officials are able to overcome this influence because the high rates
of union membership yield more than enough resources to support
campaigns and block police reform litigation.304 For instance, in New
York, a single police union spent more than one million dollars on
state and local races since 2014.305

Days after prosecutors in Minneapolis charged Officer Chauvin
with the murder of George Floyd, the president of the city’s police
union, Lt. Bob Kroll, denounced political leaders and accused them
of firing four officers without due process and throwing the union
members under the bus.306 Lt. Kroll stated “it is despicable behavior”
in a letter to union members and referred to protestors of police bru-
tality as a “terrorist movement.”307 Lt. Kroll is himself the subject of at
least twenty-nine complaints.308 In St. Louis, when Kim Gardner was
elected chief prosecutor, she planned to curb high rates of police vio-
lence but was blocked by the powerful police unions.309 She proposed
creating a unit within the prosecutor’s office to investigate police mis-
conduct to legislators, but union leaders pressured lawmakers to set
aside the proposal.310 It was never brought to a vote.311

III. The New Frontier of Policing Reforms

To rectify the fundamental problems within U.S. policing, we
must examine the way we fund and rely on law enforcement in this
country. The United States has never publicly and systematically ad-
dressed the lasting effects of racial violence, the criminalization of
people of color, or the critical role these phenomena have played in
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shaping the U.S. criminal legal system.312 Many people say that the
Black Lives Matter protests of 2020 remind them of the civil rights
movement of the 1960s. The Civil Rights Act of 1964, arguably the
single largest legal achievement of the civil rights movement, contains
provisions that try to eliminate discrimination in voting, education,
and employment but does not address discrimination in the criminal
legal system.313 The civil rights movement should have been followed
by a period of truth and reparation to recover from decades of racial
terror and violence.314 Instead, the war on drugs came after and sus-
tained racial inequality and past abuses against vulnerable communi-
ties, resulting in unprecedented levels of incarceration in the United
States.315

The United States is not the only country that has human rights
atrocities and oppression in its history, but other countries, such as
South Africa, have made a commitment to truth and reconciliation.316

In the United States, there is an unwillingness to confront our history
and legacy of slavery in a public and meaningful way, particularly in
law enforcement institutions.317 We cannot change our history, but we
can acknowledge it and better shape our future. This must be the dis-
tinguishing feature between the civil rights movement in the 1960s
and today’s movement against police brutality.

Police brutality protesters demand that the United States “abolish
the police” or “defund the police,” demanding a process where fed-
eral legislators and municipal leadership across the country cut police
budgets and invest the money back into the community.318 Additional
demands include integration and enforcement of de-escalation poli-
cies; bans on chokeholds and all other neck restraints by officers; pol-
icy changes to address institutional racism; adoption of a residency
requirement for police officers to increase diversity; implementation
of a duty to intervene, which requires officers to intervene when other
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officers are using excessive force and to report these incidents imme-
diately to a supervisor; changes to police training and curriculum to
include cultural sensitivity training and psychological vetting for of-
ficers; implementation of review systems to track and identify cops
who might need more training, monitoring, or reassignment; and the
addition of requirements for officers to report each time they use or
threaten to use any type of force and each time they point a firearm at
someone.319 Many reformers want the federal government to inter-
vene and implement reforms, hoping that municipal police depart-
ments will be forced to conform.320 While the federal government has
limited ability to control state and municipal police departments
under the Constitution, it can make recommendations to local gov-
ernments and police departments.

The U.S. Department of Justice’s Office of Community Oriented
Policing Services (“COPS”), the Police Executive Research Forum
(“PERF”) and President Barack Obama’s Task Force on 21st Century
Policing (“Task Force”) widely recommend reform measures includ-
ing enhanced training, increased officer diversity, policy reform, and
community policing.321 Many of these reforms have been imple-
mented in pilot programs at police departments across the country for
approximately twenty years,322 but most of these programs fail to deal
with the fundamental problems inherent to policing.323 The year 2020
was far from the first time protests erupted in reaction to police vio-
lence,324 and after the deaths of Eric Garner and Michael Brown in
2014, many police agencies took a close look at their use of force poli-
cies and training techniques.325 The Minneapolis police department
was one of the agencies to enact training reforms, and it was viewed as
a well-trained and diverse modern police department.326
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However, none of these precautions were enough to save George
Floyd’s life. Minneapolis Officer Chauvin, the officer who kneeled on
George Floyd’s neck, was the subject of at least seventeen complaints
and was involved in five prior police-involved shootings.327 In one in-
stance, Office Chauvin fired a shot towards a man running away from
officers, and in another, a civilian lost their life.328 The Minneapolis
police department’s accountability systems, policies, and training were
ineffective and provided a safe haven for murderous officers like Of-
ficer Chauvin as well as complicit officers like Tou Thao, Thomas
Lane, and J. Alexander Kueng.329

The protests across the country against police brutality in 2020
indicate that the reforms the federal government and state agencies
recommended are not working. Due to its racist history, our police
system is fundamentally flawed, and it is past time to completely re-
think the way law enforcement works in the United States.

A. Implemented Reform Measures

Public debate over potential reforms for policing focuses on en-
hancing training, prioritizing diversity during the hiring process, im-
plementing community policing techniques, and strengthening
accountability measures.330 However, most of these reforms overlook
the fundamental problems with the police as evidenced in section II.

1. More Training

Increasing training on de-escalating conflicts and limiting use of
force is routinely recommended as a way to address police violence
and police killings. In May 2015, PERF conducted research on police
department trainings and held a national conference where police
chiefs discussed training issues related to use of force and de-escala-
tion.331 PERF identified points of improvement, including scheduling
changes during police academy training.332 PERF noted that during
Police Academy training, the various parts of use of force lessons, such
as those on de-escalation or legal issues governing lethal use of force,
are often taught months apart, making it difficult for cadets to under-

07/08/meaningful-police-reform-requires-accountability-and-cultural-sensitivity/ [https://
perma.cc/FHY8-9LBN].
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stand how the lessons fit together.333 PERF reached the consensus
that training on proper use of force should be holistic and integrated
with more “scenario-based” training where cadets would be put
through realistic role-playing exercises and tested on how to respond
to the types of incidents that often occur.334 Some police departments
implemented the identified changes,335 and the NYPD even trained
all of its officers in additional use of force techniques, de-escalation
techniques, and trainings on how to communicate with the public.336

While additional training is an easy solution, the police already
receive a great deal of it,337 and there are still pervasive, fundamental
problems within U.S. policing. Many states, through the Police Officer
Standards and Training (“POST”) agencies, set minimum standards,
develop training plans, and advise on best practices.338 Yet, even after
all this intervention, officers generally lack adequate knowledge of the
law they are tasked with enforcing.339 This presents a clear problem as
police departments often send young officers into communities to pa-
trol who routinely harass people, conduct searches without probable
cause, and take action based on inaccurate legal information.340

Any benefits of quality training are often mitigated by police cul-
ture, where the advice new police officers receive from veteran of-
ficers is at odds with what they learned during instruction.341 When
new officers start working, many times the first thing they are told is to
forget everything they learned in the academy and to always be ready
to use lethal force because any encounter can turn deadly in a split
second.342

This emphasis on lethal force also comes from the rise of inde-
pendent training companies staffed by former police officers and mili-
tary personnel343—companies that emphasize military-style
approaches and the “warrior mentality.”344 Many S.W.A.T. teams at-
tend the trainings offered by these entities before being armed with
automatic weapons and body armor to perform routine tasks like serv-
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ing drug warrants and engaging in regular patrol functions, not just
rare acts of extreme violence for which S.W.A.T. teams were originally
designed.345 This rise in militarized policing and S.W.A.T. teams is
due to the federal government pouring millions of dollars into train-
ing programs, firearm budgets, and military-equipment budgets.346

The idea that more training on de-escalation techniques and ap-
propriate use of force will somehow remedy institutional racism in po-
licing is naı̈ve. PERF’s findings overlook the pervasive police culture
which reflects casual disregard for the well-being of people of color
and an increasing belief that “blue lives matter” while Black lives do
not. The recommended trainings ignore the causal relationship be-
tween crime and poverty; no number of procedural trainings will fix
the underlying issue if police departments gloss over this fundamental
flaw in public policy.

Some police brutality protesters suggest that police should un-
dergo implicit bias and cultural sensitivity training,347 but these types
of trainings are not new.348 Programs like “Fair and Impartial Polic-
ing” use simulations to help officers see and consciously adjust for bi-
ases.349 However, research shows that officer behavior remains the
same after these anti-bias trainings because the officers feel that diver-
sity efforts are politically-motivated, feel-good programming unrelated
to the reality of policing on the streets.350 Furthermore, changing how
police think about biases requires more than just training; it demands
a change in deeply ingrained police culture passed from one genera-
tion of officers to the next.351 Unfortunately, President Trump con-
tributed to this problem when he, in reaction to protests against
police violence, signed an executive order giving federal grants to po-
lice departments that follow “the highest training standards regarding
the use of force.”352

Also often overlooked is the fact that increased trainings teaching
cadets to methodically and sensitively de-escalate conflicts is directly
contrary to typical police performance evaluation systems.353 Cur-
rently, officers are evaluated on how many “calls for service” they han-
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dle during each shift.354 This type of performance evaluation does not
motivate officers to de-escalate conflicts. It encourages officers to
rush, rather than carefully evaluate situations, which leads to panicked
“I feared for my life” shootings.

2. Increased Diversity

Reformers also call for diversity in officer recruitment, hoping
that when officers of color police the streets, they will treat communi-
ties with greater dignity, respect, and fairness.355 Many police depart-
ments sought to hire personnel who reflected the diversity of their
communities and placed an increased emphasis on recruiting and
outreach to diverse groups.356 Nonetheless, there is little evidence to
show that high rates of diverse officers lead to a decrease in racialized
policing.357 Even the most diverse police forces have major issues with
racial profiling, and individual Black and Latino officers appear to
perform similarly to white officers.358

3. Procedural Justice

President Barack Obama’s Task Force recommended police re-
forms be based on the procedural justice framework.359 In order to
gain the trust of the communities they police, the Task Force aimed to
address people of color’s mistrust of the police and to fight the per-
ception that officers engage in unlawful activities.360 Decades of re-
search show that people care about whether the police make decisions
fairly and about whether they treat members of the public respect-
fully.361 Procedural justice reflects whether community members be-
lieve that the police treat people with fairness, dignity, and respect,
and it is measured using four elements: whether police give commu-
nity members an opportunity to voice their concerns; whether police
treat community members neutrally and apply rules fairly and consist-
ently; whether police treat each community member with respect and
dignity; and whether police demonstrate that they are trustworthy
through their actions and words.362
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President Obama directed the Task Force to “identify best polic-
ing practices and offer recommendations on how those practices can
promote effective crime reduction while building public trust.”363 The
Task Force developed a set of recommendations for police to
strengthen relationships with communities while developing innova-
tive and effective crime reduction strategies based on the procedural
justice elements.364 The report focused on procedural reforms such as
training and encouraged officers to work harder to explain why they
were stopping, questioning, and/or arresting people.365 Departments
were also advised to create consistent use-of-force policies and mecha-
nisms for civilian oversight and transparency.366 The report implied
that more training, diversity, and communication would enhance po-
lice-community relations and lead to more effective crime control.367

However, by conceptualizing the problem as one of inadequate
policies and professionalism, the Task Force failed to address flaws in
the nature of policing. The Minneapolis Police Department adopted
all of the recommendations of the Task Force, but officers like Officer
Chauvin, with clear racial animus, thrive there, largely because proce-
dural reforms like the Task Force recommendations address issues of
implicit bias but not the problem of explicit racism pervasive in this
country.368

4. Community Policing

President Barack Obama’s Task Force also recommended com-
munity policing: a technique in which officers build partnerships with
local leaders in underserved communities so they can help with cul-
tural sensitivity trainings and develop local police advisory boards.369

Successful community policing programs can result in community
members being more inclined to cooperate with the police, report
crimes, provide information to the police, and participate in the judi-
cial process.370
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However, this approach is not compatible with the role police
hold in society. When the police are expected to treat all disorderly
behavior as criminal,371 and their interactions with the public in high-
crime areas are inevitably distant and hostile,372 a problematic cycle is
perpetuated: the public will continue to resist police and view their
efforts as intrusive,373 and police will keep responding to this resis-
tance with defensiveness and assertiveness.374 Research shows that
community policing does not empower communities and does noth-
ing to reduce the burden of over policing people of color.375

5. Increased Accountability

Reformers also pushed for increased accountability among po-
lice, calling for heightened tracking of officers’ misconduct and more
rigorous prosecution of officers when they use an unlawful amount of
force against a civilian.376 In most cases, these efforts are unsuccessful.

Some police departments have implemented multiple accounta-
bility systems, besides those addressed above,377 to identify police mis-
conduct. The most innovative of these is the early intervention system,
a computerized database of officer performance indicators which su-
pervisors use to identify officers who engage in improper or illegal
conduct.378 The system is programmed to alert supervisors of early
signs that “an officer may be under stress and at risk for engaging in
improper behavior, or that officers may need additional training to
improve their performance.”379 While these systems may help to iden-
tify problematic officers, they do not address the issue at the core of
policing—that police culture dictates protection of fellow “brothers in
blue.”380

The installation of dash cameras and body camera mandates are
some reforms that holds officers culpable for improper behavior.381

The Obama administration embraced these methods and increased
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budgets by tens of millions of dollars to purchase and implement
them.382 However, many police departments are realizing that simply
purchasing body cameras does not fix accountability issues.383 While
the cameras aid in identifying misconduct and preparing for prosecu-
tions, in order for the cameras to hold all officers accountable, all
officers must comply.384 In numerous shooting cases, officers failed to
turn on their cameras prior to the incident.385 “Only two states, Ne-
vada and South Carolina, require all law enforcement officers to use
the cameras” and can punish officers for failure to utilize them.386

Even with the body camera requirements, states struggle with
compliance.387 Recent studies conducted by the Urban Institute show
that cameras do not make a large impact on officer behavior and/or
community trust in the police, and the effectiveness of the cameras
depends on whether officers turn the cameras on, whether they review
the video before they write incident reports, and whether videos are
released to people involved in an incident or to the public.388 A cam-
era alone “isn’t going to drastically change how police operate.”389

Many advocates also call for the federal government to impose
greater liabilities on local police.390 Even though the federal govern-
ment has limited ability to control state and municipal police depart-
ments constitutionally, the U.S. Department of Justice is authorized to
bring criminal cases against individual officers through civil rights
prosecutions, bypassing the issue of local prosecutors defending the
police.391 However, in practice, these prosecutions are rare.392 The
Department of Justice also has the power to withhold federal grants
from departments that do not implement reforms, but this has never
actually been done.393 Moreover, while both the executive and legisla-
tive branches can, and sometimes do, enact policies and legislation
recommending police reforms, the changes set forth call for procedu-

382. Id.
383. Lindsey Van Ness, Body Cameras May Not Be the Easy Answer Everyone Was Looking For,

PEW (Jan. 14, 2020), https://www.pewtrusts.org/en/research-and-analysis/blogs/state
line/2020/01/14/body-cameras-may-not-be-the-easy-answer-everyone-was-looking-for
[https://perma.cc/FC26-Q8SU].

384. VITALE, supra note 49, at 23.
385. Id.
386. Van Ness, supra note 383.
387. Id.
388. Id.
389. Id.
390. VITALE, supra note 49, at 20.
391. Id. at 21.
392. Id.
393. Id. at 22.



Issue 3] DO THE POLICE PROTECT AND SERVE ALL PEOPLE? 463

ral justice or increased training, research, and/or community polic-
ing. Unfortunately, as illustrated above, these methods are not
effective.394

B. Reconceptualizing U.S. Policing

Modern policing is a tool of violence and not suited to solve the
broad range of social problems tasked to the police. Over the last forty
years, policing has extended further into various aspects of daily life,
especially the lives of the poorest in our society, and tasked police
officers with controlling homelessness, untreated mental illness, and
substance abuse problems.395 According to Dallas Police Chief David
Brown:

We’re asking cops to do too much in this country. We are. Every
societal failure, we put it off to the cops to solve. Not enough
mental health funding, let the cops handle it . . . . Here in Dallas
we got a loose dog problem; let’s have the cops chase loose dogs.
Schools fail, let’s give it to the cops . . . That’s too much to ask.
Policing was never meant to solve all those problems.396

It is time to reexamine the role that the police play in society and
develop evidence-based alternatives so society can begin to rely on
them less and less.

Policing in the United States is not centralized. Approximately
18,000 local and state agencies operate independently and under the
control of local governing bodies.397 Establishing changes to the role
of police in society will take widespread support from communities,
officers, union leaders, municipal leaders, and legislators. The first
step is for each municipality to push for budget reform. Based on
their new report, coalitions of national and local racial justice groups
believe divesting from current police budgets and reinvesting in life-
affirming alternatives will keep communities safe.398 Currently, police
receive large portions of the municipal budgets.399 In December 2019,
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five months before George Floyd died, Minneapolis increased its po-
lice budget from $10 million to a total of $193 million.400 In contrast,
Minneapolis spends $31 million for affordable housing, $250,000 for
community organizations working with at-risk youth, and $400,000 for
the Office of Crime Prevention.401 Divestment campaigns across the
country, like Campaign Zero in New York,402 are pushing cities to cut
police budgets and invest in programs to better support the homeless,
the mentally ill, and those struggling with addiction.403

The second step is to invest in community-oriented programs.404

Budget money can be reallocated to create a mechanism outside of
the criminal legal system to respond to nonserious offenses, including
nonserious traffic and minor offenses.405 For example, in Albuquer-
que, New Mexico, the mayor recently created the Albuquerque Com-
munity Safety Department that will serve as a civilian public safety
branch and dispatch trained professionals to non-violent 911 calls.406

These types of programs will eliminate significant manpower that de-
partments now direct toward broken windows policing, like respond-
ing to offenses that pose no threat to public safety.407 Eighty percent
of arrests in the United States are for misdemeanors,408 and many po-
lice killings arose out of petty offenses, including the killing of Phi-
lando Castile, Eric Garner, and George Floyd.409 Eliminating
unnecessary interactions between police and community members
will reduce violence and deaths.

Budget money can also be reallocated to provide alternative re-
sponses to mental health crises and issues like homelessness and sub-
stance abuse.410 People who experience a mental health crisis should
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not have to communicate with law enforcement as first responders.
Many substitutes to the current system exist, including dispatching
paramedics, emergency medical services, and mental health profes-
sionals to respond to calls for service involving mental illness rather
than the police, having emergency medical technicians ride in police
cruisers in response to calls, and training community members to re-
spond to mental health crises effectively.411

In addition to divestment from the police and investment in
budgets for community programs, Congress, state governments, and
city legislators should pass legislation to demilitarize the police, end
for-profit policing methods, limit police use of force, and increase po-
lice accountability. First, police must be demilitarized. Congress
should require the U.S. Department of Justice to halt 1033 program
funding to police departments for militarized equipment and weap-
ons designed to wage war, including assault rifles, armored vehicles,
and aircraft.412 Congress should also prohibit cities and counties from
using federal funds to purchase military equipment.413 At minimum,
city councils should require approval before allowing police to obtain
this equipment and should order that police departments stop paying
overtime to officers to attend military trainings.414

For-profit policing must also end. Police should not be allowed to
continue aggressively ticketing, issuing fines, and confiscating prop-
erty from communities.415 Cities should place a cap on the amount of
revenue that police departments can raise through municipal fines
and fees.416 Cities should also prohibit police from seizing cash and
property from civilians who have not been convicted of a crime.417
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Regarding the use of force, research clearly shows that police de-
partments with restrictive use-of-force policies, including bans on
chokeholds and required de-escalation, are substantially less likely to
kill people.418 Legislators should pass strict use-of-force statutes to en-
sure police officers’ use of force against community members is rare.
Deadly force should only be allowed if necessary to defend against an
imminent threat of death or serious bodily injury to the officer or to
another person and only after all other alternatives to lethal force
have been exhausted.419 Also, lawmakers should pass legislation to es-
tablish a police misconduct database420 and prohibit officers who are
fired or resign under investigation for serious misconduct from being
rehired. Moreover, cities should require police departments to report
and publish online data on all uses of force, including when they
point guns at people as well as any misconduct complaints and disci-
plinary consequences resulting from these incidents.421 With this type
of mandatory reporting to the city, bans on excessive force and early
intervention systems will be effectively implemented, and supervisors
will have no choice but to monitor their officers.

Additionally, when an officer is suspected of misconduct, the de-
partment should suspend the use of paid administrative leave for of-
ficers under investigation.422 When an officer is sued for misconduct,
the city should require police departments to pay misconduct settle-
ments from their own budgets, rather than taking this money from
programs that support communities,423 and the city should require
that when police are sued for misconduct, their police departments
should bear the burden of paying all financial costs associated with
their actions, not the city.424

Lastly, to ensure that police are being prosecuted for misconduct,
Congress should authorize State Departments of Justice to investigate
police departments, not just the U.S. Department of Justice. Legisla-
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tors should also initiate independent federal or state civil rights inves-
tigations of all police departments with the highest rates of police
violence.425

Conclusion

In 2020, the majority of adults in the United States expressed dis-
trust in the police, largely due to nationwide protests calling for an
end to police brutality.426 Police killings of people of color are a horri-
ble symptom of a disease that infects police departments across the
United States—institutional racism. Racism and implicit bias are
deeply ingrained in police culture, from the days of slave patrols to
the war on drugs,427 and U.S. society, the players in the criminal legal
system, policymakers, and municipal leaders treated it as normal until
now. Departments follow archaic policing techniques such as target-
ing crime hot-spots428 and use broken windows strategies by criminal-
izing poverty- and inequity-induced low-level offenses.429 Police try to
mitigate crime but do not address the crux of the problem—that high
crime communities are often impoverished and need increased sup-
port services, not over-policing. Over-policing of people of color, com-
bined with society’s over-reliance on police, causes the symptoms of
institutional racism to manifest themselves in the form racialized po-
licing techniques such as racial- or color-profiling, targeting, overuse
of force, and police killings.

Modern policing is a tool of violence and is not suited to solving a
broad range of social problems that the police are asked to confront.
To root out institutional racism we must take urgent, critical steps to
systemically transform policing. Reform measures including enhanced
training, increased officer diversity, policy reform, and community po-
licing are widely recommended by the federal government and state
agencies.430 Many of these reforms have been implemented into pilot
programs at police departments across the country for approximately
twenty years,431 and there is little research or evidence from these pro-
grams to show that these types of reforms are successful.432 There are

425. See Solutions, supra note 402.
426. Jones, supra note 52.
427. See discussion supra Section I.
428. See discussion supra Section II.C.
429. See generally Kelling & Wilson, supra note 48; see also generally Vedantam et al., supra

note 48.
430. See discussion supra Section III.A.
431. E.g., THE SENT’G PROJECT, supra note 322.
432. See VITALE, supra note 49, at 25, 28.
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fundamental problems with policing, which reforms thus far have not
mitigated.

It is time to reevaluate the role the police play in the United
States and develop evidence-based alternatives so society can gradually
begin to lessen its reliance on the police. Establishing changes to the
role of police in society will take widespread support from communi-
ties, officers, union leaders, municipal leaders, and legislators. Munici-
palities must divest from current police budgets and reinvest in life-
affirming alternatives to policing that will keep communities safe.433

Budget money should be reallocated to create a non-police system to
respond to nonserious offenses, including nonserious traffic and mi-
nor offenses,434 and to provide alternative responses to mental health
crises and issues like homelessness and substance abuse.435 In addition
to divestment, Congress, state governments, and city legislators can
pass legislation to demilitarize the police, end for-profit policing
methods, limit police use of force, and increase police
accountability.436

433. Mock, supra note 398.
434. See Solutions, supra note 402.
435. See discussion supra Section III.B.
436. Solutions, supra note 402.


