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Introduction

THE DOCTRINE OF FOREIGN AFFAIRS PREEMPTION in Ameri-
can law is rooted in the presumption that the Constitution gives the
federal government exclusive control over our nation’s relationship
with foreign powers. Domestically, the Constitution limits the federal
government to ensure it does not intrude too deeply into traditional
spheres of state sovereign authority. In foreign affairs, however, there
is a strong presumption in favor of federal power—a presumption
based in an understanding that the states should, and under the Con-
stitution do in fact, recede into the background on the international
stage.1 In this realm, the thinking goes, the nation ought to speak with
one voice. This principle implies the centralization of decision-making
authority in the hands of the federal government and, ultimately, the
President.

Though the Supreme Court has consistently invoked foreign af-
fairs preemption to displace state law, even in areas within the domain
of traditional state authority, it has struggled to define the scope of
foreign affairs preemption as a constitutional and jurisprudential doc-
trine. The doctrine has intersected with, and been secondary to, the
more robust doctrines of statutory preemption rooted in the
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1. See, e.g., THE FEDERALIST NO. 42 (James Madison) (noting that the “class of pow-
ers” that regulate the United States’ relationship with other nations is “an obvious and
essential branch of the federal administration” and is vested exclusively in the federal
government).
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Supremacy Clause2 (which requires state law to give way when it con-
flicts with a federal statute) and of constitutional displacement rooted
in the Dormant Commerce Clause3 (which proscribes state legislation
that burdens interstate or foreign commerce, even in the absence of
an express Congressional command).

Though it overlaps with these related doctrines, foreign affairs
preemption is a distinct principle within the Constitution. Historically,
the doctrine has been applied broadly, but the Court’s decisions in
American Insurance Association v. Garamendi4 and Medellin v. Texas5 sug-
gest that foreign affairs preemption is more expansive than other pre-
emption doctrines only when Congress legislates towards such a
directive and is perhaps less expansive when the Executive acts alone.
In that regard, the doctrine of foreign affairs preemption tracks the
tripartite framework of Executive power articulated by Justice Jackson
in Youngstown Sheet & Tube Co. v Sawyer.6

This Article examines foreign affairs preemption in three parts.
Part I traces the history of the doctrine from the Founding Era
through the 1970s, when it was at its most expansive. Part II turns to
more recent cases, arguing that modern doctrine distinguishes statu-
tory from Executive Branch preemption and is more limited with re-
spect to Executive authority. Finally, Part III applies the modern
incarnation of the doctrine to state-level initiatives aimed at regulating
greenhouse gas emissions in response to the United States’ withdrawal
from the Paris Climate Agreement. It argues that these regulations are
not outside of a state’s purview as a matter of foreign affairs preemp-
tion, while drawing no conclusions about the validity of such action
under other preemption doctrines.

I. Historical Origins of Foreign Affairs Preemption

The doctrine of foreign affairs preemption derives its power from
the constitutional presumption that the federal government has exclu-
sive authority to conduct foreign affairs.7 This Part traces the develop-
ment of the doctrine from the Founding Era through the Court’s

2. See infra note 23 and accompanying text (discussing Missouri v. Holland, 252 U.S.
416 (1920)).

3. See infra note 31 and accompanying text.
4. See Am. Ins. Ass’n v. Garamendi, 539 U.S. 396 (2003).
5. See Medellin v. Texas, 552 U.S. 491 (2008).
6. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 636–38 (1952) (Jack-

son, J., concurring).
7. See infra notes 11–17 and accompanying text.
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1968 decision in Zschernig v. Miller,8 the Court’s first clear attempt at a
general definition of the scope and limits of the doctrine. Part I.A
covers its early history up through World War II; Part I.B outlines the
expansion of the doctrine in the wake of the Second World War, em-
phasizing the Court’s acceptance of broad Executive power in the
realm of foreign affairs. Finally, Part I.C focuses on the Court’s reca-
pitulation of the doctrine and its theoretical underpinnings in
Zschernig.9

A. The Early History of Foreign Affairs Preemption

The principle that the federal government has exclusive authority
to conduct foreign affairs dates to the Founding Era and finds sub-
stantial support in both the text and structure of the Constitution.10

Though the Constitution does not fully articulate the breadth
and scope of the foreign affairs power, it vests in Congress the power
to regulate foreign commerce in several forms and allows Congress to:
“establish a[ ] uniform Rule of Naturalization;” raise, support, and
regulate the armed forces; declare war; and “define and punish Pira-
cies and Felonies committed on the high Seas, and Offences against
the Law of Nations.”11 The President, in turn, is vested with the au-
thority to: make treaties (subject to Senate ratification); appoint and
receive ambassadors; and serve as the Commander in Chief of the
armed forces.12 These affirmative grants of power to the political
branches of the federal government to operate on the international
stage are accompanied by provisions affirmatively denying similar
powers to the states, such as the powers to: “enter into any Treaty,
Alliance, or Confederation” with a foreign nation; set duties on im-
ports or exports; or maintain troops during peacetime.13 The enumer-
ated powers granted to the federal government, read together with
the provisions denying similar authority to the states, reflect the Fram-
ers’ structural understanding that the states, through co-equal sover-

8. See Zschernig v. Miller, 389 U.S. 429 (1968).
9. See id. at 432–40.

10. As discussed below, the Constitution grants specific powers related to the conduct
of foreign affairs to the Legislative and Executive Branch and, in Article I, expressly denies
those powers to the several States. See U.S. CONST. art. 1, §§ 8, 10; art. II, § 2.

11. U.S. CONST. art. I, § 8.
12. U.S. CONST. art. II, § 2.
13. U.S. CONST. art. I, § 10. Throughout this piece, I will use the word “nation” to

refer to a foreign country and the word “state” to refer to a State of the Union in order to
avoid confusion. In doing so, I acknowledge that, in the international context, the word
“state” is generally used to refer to foreign countries acting in their sovereign capacity.
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eign power with respect to domestic matters, have at best a limited
role to play in the administration of foreign affairs.

The Federalist Papers confirm that the foreign relations power is
vested overwhelmingly, and perhaps exclusively, in the federal govern-
ment.14 As James Madison notes in Federalist 42: “If we are to be one
nation in any respect, it clearly ought to be in respect to other na-
tions.”15 The “class of powers” that regulate the United States’ rela-
tionship with other nations is “an obvious and essential branch of the
federal administration” and is vested exclusively in the federal govern-
ment.16 According to Madison, allowing states to raise armies, set tar-
iffs, or negotiate treaties with foreign powers would not only
undermine the nascent government’s capacity to defend itself but also
its ability to participate as a fully sovereign state in the community of
nations.17

The Supreme Court has often invoked an understanding of the
foreign relations power as vested exclusively in the federal govern-
ment. For example, Justice Field, writing for a unanimous court in the
Chinese Exclusion Case, stated that, while “the great mass of local mat-
ters is controlled by local authorities, the United States, in their rela-
tion to foreign countries and their subjects or citizens, are one nation,
invested with the powers which belong to independent nations.”18

The foreign relations power is inherent in the federal government’s
position as the sole entity capable of transacting business on behalf of
the United States on the international stage: “[f]or local interests the
several states of the Union exist, but for national purposes, embracing
our relations with foreign nations, we are but one people, one nation,
one power.”19 Under this conception of the foreign relations power,
there is simply no role for states to play in determining the tenor,

14. The Federalist Papers certainly indicate that the class of powers relating to the
conduct of foreign relations is vested exclusively with the federal government. See THE

FEDERALIST NO. 3 (John Jay), NO. 42 (James Madison).
15. THE FEDERALIST NO. 42 (James Madison).
16. Id.
17. See also THE FEDERALIST NO. 3 (John Jay) (“It is of high importance to the peace of

America, that she observe the laws of nations towards all [foreign powers], and to me it
appears evident that this will be more perfectly and punctually done by one national Gov-
ernment, than it could be either by thirteen separate States, or by three or four distinct
confederacies.”), NO. 11 (Alexander Hamilton) (“The importance of the Union, in a com-
mercial light, is one of those points, about which there is least room to entertain a differ-
ence of opinion . . . .”).

18. Ping v. United States (Chinese Exclusion Case), 130 U.S. 581, 604 (1889).
19. Id. at 606.
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character, or scope of the United States’ relationships with foreign
nations.

Similarly, in United States v. Curtiss-Wright Export Corp., Justice Suth-
erland, writing for the Court, held that sovereign authority to conduct
foreign relations is “vested in the federal government” as a “necessary
concomitant[ ] of nationality” and of the United States’ position “as a
member of the family of nations.”20 If the states could limit the federal
government’s exercise of this power, Justice Sutherland contended
that “the United States [would not be] completely sovereign.”21 While
the federal government’s powers may be limited domestically by the
Constitution’s express enumeration of powers and the Tenth Amend-
ment’s express reservation of the rights of states to govern within their
respective territories, “the investment of the federal government with
the powers of external sovereignty [does] not depend upon the af-
firmative grants of the Constitution.”22 Instead, these powers are in-
herent in the United States as a sovereign nation, capable of engaging
with the community of nations.

Justice Sutherland’s opinion in Curtiss-Wright reflected the gen-
eral conception of the foreign affairs power at the time. In the early
1900s, the Court started to allow federal action to preempt state law
on the basis of this foreign affairs power, even in areas that fell close
to the core of state authority. In Missouri v. Holland, for example, the
Court asserted that Congress’s treaty power is broader and more ex-
pansive than its power to regulate internally.23 The Court held that a
federal statute is valid if passed to effectuate the terms of a treaty, even
if that same statute could not have been enacted under Congress’s
domestic powers within Article I.24 Accordingly, valid treaties displace
state law under the Supremacy Clause, even when they encroach on a
traditional realm of state power, because a treaty is “as binding within

20. United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 318 (1936).
21. Id.
22. Id.
23. Missouri v. Holland, 252 U.S. 416, 434 (1920); see also Asakura v. City of Seattle,

265 U.S. 332, 341 (1924). Compare Missouri v. Holland, 252 U.S. 416, 434 (1920) (sug-
gesting Congress has near-plenary power to regulate pursuant to a valid treaty), and
Asakura v. City of Seattle, 265 U.S. 332, 341 (1924) (stating clearly that “though [the treaty-
making power of the United States] does not extend ‘so far as to authorize what the Consti-
tution forbids,’ it does extend to all proper subjects of negotiations between our govern-
ment and other nations”), with Bond v. United States, 572 U.S. 844 (2014) (declining the
opportunity to define the scope of the treaty power and answer the question: whether
there were some subjects that could not be regulated by a treaty, allowing the question to
remain open).

24. See Holland, 252 U.S. at 434.
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the territorial limits of the States as they are elsewhere through the
domain of the United States.”25

In the same period, the Court also declared that state law could
be displaced if it interfered with the operation of international agree-
ments between the United States and foreign governments, even in
the absence of a clear inconsistency between the agreement and a
state statute.26 “Plainly, the external powers of the United States are to
be exercised without regard to state laws or policies,” the Court rea-
soned.27 A valid treaty must displace the state law, said the Court; oth-
erwise, the actions of a single state could render a treaty ineffective
and “bring on the Union the just charge of national perfidy, and in-
volve us in war.”28 Therefore, the treaty power (narrowly) and the for-
eign affairs power (more broadly) had to supplant state authority,
notwithstanding the realm of traditional state power.29

B. Foreign Affairs Preemption in the Wake of World War II

Much of the modern framework defining foreign affairs preemp-
tion arises from two cases decided during the World War II era. Both
raised questions about the validity of state action that fell squarely

25. Id.
26. See United States v. Belmont, 301 U.S. 324, 331 (1937) (arising as a result of a

series of agreements negotiated between the United States and the Soviet Union in 1933).
As part of these agreements, the United States recognized the government of the Soviet
Union and, in return, the Soviet Union assigned certain assets it held in the United States
to the federal government to settle debts owed to American nationals. Id.; Cf. United States
v. Pink, 315 U.S. 203 (1942) (supporting case law that arose as a result of a series of agree-
ments negotiated between the United States and the Soviet Union in 1933). See generally
Philip C. Jessup, The Litvinov Assignment and the Pink Case, 36 AM. J. INT’L L. 282, 282–88
(1942). In Belmont, the United States brought suit against the estate of a private banker to
recover money held in a deposit account in New York. Belmont, 301 U.S. at 325–26. The
lower court dismissed the case, holding that “a judgment for the United States could not
be had, because . . . it would be contrary to the controlling public policy [but not a statute]
of the state of New York.” Id. at 327. In particular, it held that the property at issue was not
controlled by the Litvinov Assignment because it had been deposited in New York by a
private corporation and, therefore, was not property of the Soviet Union. Id. The Supreme
Court disagreed and allowed the suit to go forward. In doing so, it “[did] not pause to
inquire whether in fact there was any policy of the state of New York to be infringed, since
. . . no state policy can prevail against the international compact here involved.” Id.

27. Id. at 331.
28. Belmont, 301 U.S. at 331 (internal quotation marks and citations omitted).
29. See Diane P. Wood et al., Theme IV Roundtable: The Internationalization of Domestic

Law: The Shrinking of Domaine Réservé, 87 AM. SOC’Y INT’L L. 553, 553–74 (1993) (furthering
the discussion on the proposition that international law has started to intrude into the
domaine réservé, or the domain of sovereign authority, reserved to individual nation-states
and, by extension, into areas of authority traditionally seen as falling squarely within the
scope of authority given to the several States under our system of federalism).
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within the state’s traditional regulatory power but that ostensibly inter-
fered with the federal government’s capacity to manage relations with
foreign countries. In both, the Court invalidated a state regulatory
scheme because it affected foreign relations, even though there was
no express conflict between the state regulation and any federal stat-
ute. The Court also expanded the doctrine of foreign affairs preemp-
tion by requiring only that a state act amounted “in substance” to a
rejection of some portion of the Executive’s stated foreign policy.30

This expansion signaled a willingness by the Court to strike down state
action both in the absence of a federal statute and of any suggestion
that the action had a nexus to or affected foreign commerce.31

The first case, Hines v. Davidowitz, challenged the validity of a
state law that required resident foreign nationals in Pennsylvania to
register with the state government and to carry a state-issued identifi-
cation card.32 At the time, a separate federal statute established a simi-
lar registration regime. The Court struck down the state regulatory
scheme because it interfered with congressional power. At first blush,
the Court’s analysis looks like an ordinary application of statutory pre-
emption. In passing the federal registration statute, Congress acted
within the scope of its power to establish rules governing foreign na-
tionals within the United States and properly delegated authority to
the Attorney General to effectuate the regime.33 The Pennsylvania
statute conflicted with a federal statutory scheme and stood “as an ob-
stacle to the accomplishment and execution of the full purposes and
objectives of Congress.”34 Because the federal statute reflected Con-
gress’s intent to occupy the field when it came to registering resident
foreign nationals in the United States and was passed pursuant to
Congress’s Article I authority, Pennsylvania’s statute was preempted.35

The Court might well have stopped there and grounded its hold-
ing exclusively in its conclusion that the federal statute occupied the
relevant field. In dicta, however, the Court went further and raised the
issue of foreign affairs preemption. The Court noted that the “basic
subject of the state and federal laws is identical.”36 A foreign national
could, therefore, reasonably comply with both the federal and state

30. United States v. Pink, 315 U.S. 203, 233 (1942).
31. The case law from this period therefore distinguishes foreign affairs preemption

from both statutory preemption and the Dormant Commerce Clause.
32. Hines v. Davidowitz, 312 U.S. 52 (1941).
33. Id. at 60–61.
34. Id. at 67, 74.
35. Id. at 66–67.
36. Id. at 61.
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registration requirements.37 Nonetheless, the Court held that the state
scheme was still preempted, because it bore “an inseparable relation-
ship to the welfare and tranquility of all the states, and not merely to
the welfare and tranquility of one.”38 Though the state statute may
have been “immediately associated with the accomplishment of a local
purpose,” it veered into the field of international affairs.39 It was rea-
soned that regulations governing foreign nationals fall within the
“class of laws which concern the exterior relation of this whole nation
with other nations and governments”40 because they affect agree-
ments between the United States and foreign powers concerning the
treatment of their nationals. Consequently, our system of federalism
“imperatively requires that federal power in the field affecting foreign
relations be left entirely free from local interference.”41 This analysis
gives us one of the first articulations of modern foreign affairs pre-
emption, which allows state law to be displaced when it touches on the
realm of foreign affairs, even in the absence of any conflict with fed-
eral law.

In dissent, Justice Stone spotlighted the implications of recogniz-
ing such a broad and implied form of preemption. The majority, he
argued, gives too much deference to the federal government in the
absence of a direct conflict between state and federal law.42 In particu-
lar, there was no clear showing that the state regulatory structure at
issue in Hines actually interfered with the federal government’s exer-
cise of its foreign affairs or commerce powers.43 According to Justice
Stone, invalidating a Pennsylvania law that governs only conduct and
individuals within Pennsylvania expands federal authority too broadly,

37. The question whether the regulated party can “comply with both state and federal
law” is often central to the question of statutory preemption when Congress has not ex-
pressed a clear intent to occupy the field. See Crosby v. Nat’l Foreign Trade Council, 530
U.S. 363, 372–73 (2000) (citing Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132,
142–43 (1963)); see also Hines, 312 U.S. at 75–76 (Stone, J., dissenting) (noting that “after
entry, an alien resident within the state, like a citizen, is subject to the police powers of the
state” and therefore, concluding that the federal government’s authority over aliens is, at
least, concurrent with the state’s).

38. Hines, 312 U.S. at 66.
39. Id.
40. Id.
41. Id. at 63.
42. Hines, 312 U.S. at 75 (Stone, J. dissenting) (“[I]t is difficult to overstate the impor-

tance of safeguarding against such diminution of state power by vague inferences as to
what Congress might have intended if it had considered the matter or by reference to our
own conceptions of a policy which Congress has not expressed and which is not plainly to
be inferred from the legislation which it has enacted.”).

43. Id. at 76–77. “It is not contended that the Pennsylvania statute conflicts with any
term of any treaty.” Id. at 77.
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especially if the Court had failed to identify any explicit conflict be-
tween state and federal law.44

The Court further expanded the scope of foreign affairs preemp-
tion the following year in United States v. Pink.45 Building on its analysis
from five years earlier in United States v. Belmont,46 the Court in Pink
invalidated state action in the absence of any open or direct conflict
between the state’s regulatory scheme and an act of Congress. Pink
presented the Court with a challenge to a New York state court deci-
sion regarding the disposition of assets assigned to the United States
by the Soviet Union.47 The assignment of the assets at issue—which
included claims and properties held by the Soviet Union against assets
in the United States—was effectuated by the Litvinov Assignment, an
executive agreement consummated between the United States and
the Soviet Union as part of a broader set of agreements that resulted
in the United States formally recognizing the government of the So-
viet Union.48 The United States then brought suit in New York state
court to recover assets originally owned by the Russian government
that were held in New York.49

The Court held that a New York state court decision, which ap-
plied the state rule governing the marshalling of assets, contradicted
the Litvinov Assignment and conflicted with the United States’ for-
eign affairs power.50 The Court held that the state court judgment
impeded the implementation of a uniquely federal power51—because
the Litvinov Assignment was part of a series of agreements that re-
sulted in the United States formally recognizing the Soviet Union,
New York could not undermine that assignment of rights through the
application of state law.52 The Court stated that the New York decision
“amount[ed] in substance to a rejection of a part of the policy under-

44. Id. at 80 (citing several examples of “the long established principle . . . that an
exercise by the state of its police power . . . is superseded only where the repugnance or
conflict is so ‘direct and positive’ that the two acts cannot ‘be fairly reconciled or consist-
ently stand together.’” (internal citations omitted)).

45. United States v. Pink, 315 U.S. 203, 233–34 (1942).
46. United States v. Belmont, 301 U.S. 324 (1937).
47. See generally Pink, 315 U.S. at 210.
48. See generally Jessup, supra note 26 at 283–85.
49. See id. at 283.
50. See Pink, 315 U.S. at 231.
51. Id. at 222–23.
52. Id. The Court has consistently held that the power to recognize a foreign govern-

ment is vested exclusively in the Executive branch. See Banco Nacional de Cuba v. Sabba-
tino, 376 U.S. 398, 410–11 (1964). Once the federal government has chosen to recognize a
government, that decision is binding on states and cannot be undermined by state law. Id.
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lying recognition by this nation of Soviet Russia.”53 “Such power is not
accorded a State in our constitutional system. To permit it would be to
sanction a dangerous invasion of Federal authority,” and in particular,
of Executive authority.54 Since the Executive had been expressly em-
powered by Congress to enter this agreement and had struck a bar-
gain with the Soviet Union, the states were obligated to enforce the
terms of that agreement, even when enforcing their own law in their
own courts.55

In so holding, the Court again emphasized that “[n]o State can
rewrite our foreign policy to conform to its own domestic policies.
Power over external affairs is not shared by the States; it is vested in
the national government exclusively.”56 In effect, the Court broad-
ened the doctrine beyond its holding in Hines—unlike in Hines, the
state law here conflicted with an executive agreement, not a federal
statute or ratified treaty, and the underlying state action was a deci-
sion by a state court, not a state statutory regime. It is also unclear
from the record whether the New York state court judgment actually
undermined the Litvinov Assignment or otherwise impacted the
United States’ recognition of the Soviet Union. Despite this, the Court
was willing to expand foreign affairs preemption to any state action
that the Executive Branch could plausibly demonstrate had an impact
on foreign affairs.

After World War II, the Court continued to give broad deference
to the federal government in the realm of foreign affairs and to strike
down state action that conceivably could interfere with the United
States’ capacity to negotiate with foreign countries. For instance, in
1962, the Court was asked to determine whether a section of the New
York probate code that barred the testamentary transfer of property to
individuals living behind the Iron Curtain was constitutional.57 Dis-
senting from the Court’s summary dismissal of the case, Justice Doug-

53. Pink, 315 U.S. at 233.
54. See id.
55. Id. at 227, 233–34 (holding that “Congress tacitly recognized that policy” underly-

ing the Litvinov Assignment and that “the policies of the States become wholly irrelevant to
judicial inquiry, when the United States, acting within its constitutional sphere, seeks en-
forcement of its foreign policy in the courts”).

56. Id. at 233.
57. See Ioannou v. New York, 371 U.S. 30 (1962) (per curiam). The Court had previ-

ously struck down a similar statute in California, which prevented German nationals from
inheriting property via will. See generally Clark v. Allen, 331 U.S. 503 (1947) (holding a
treaty between the United States and Germany that allowed for German nationals to in-
herit property from U.S. nationals superseded a California state probate law barring the
same).
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las acknowledged that state governments traditionally had broad
latitude over probate matters,58 but nonetheless that “their regula-
tions [may not] be sustained if they impair the effective exercise of the
Nation’s foreign policy.”59 Even though there was no treaty or statute
expressly authorizing this kind of testamentary transfer of assets, the
state law prohibition “in effect, regulated an area of our international
relations that should be regulated only by the Federal Government.”60

The Court reasoned that giving the New York statute its full effect, as a
practical matter, would hold the entire nation hostage to diplomatic
problems caused by a single state’s probate regime.61 Because of this
impact, the state regime was preempted.

C. The Zschernig Test

Though the Court had ample opportunity to define the scope of
foreign affairs preemption during and after World War II, it was not
until 1968 that the Court actually did so. In Zschernig v. Miller,62 the
Court was again called upon to review a state court’s determination of
the proper disposition of property in the United States. There, an Or-
egon citizen died intestate and her heirs were residents of East Ger-
many. The State Land Board challenged the transfer of real property
to her heirs living abroad under a provision in the Oregon probate
code that prevented non-resident foreign nationals from inheriting
real property in the state, except in narrow circumstances.63 The Ore-
gon Supreme Court ruled that the heirs in East Germany could take
title to real property under a 1923 Treaty of Friendship, reasoning
that there was no conflict between the state action taken and federal
foreign policy.64

58. Indeed, probate matters fall so close to the core of the traditional domain of state
power that federal courts have historically declined to exercise jurisdiction over matters
that are ancillary to the probate of a will. Sutton v. English, 246 U.S. 199, 205 (1918) (“[I]t
has been established that . . . it does not pertain to the general jurisdiction of a court of
equity to set aside a will . . . or to administer upon the estates of decedents in rem, matters
of this character are not within the ordinary equity jurisdiction of the federal courts . . . .”);
see also Markham v. Allen, 326 U.S. 490, 494 (1946) (“[A] federal court has no jurisdiction
to probate a will or administer an estate . . . .”). The doctrine of foreign affairs preemption
overcomes this principle and allows federal courts to reexamine the disposition of a dece-
dent’s estate and the state rules governing the validity of certain provisions in a will.

59. Ioannou, 371 U.S. at 32 (Douglas, J., dissenting).
60. Id. at 31.
61. Id. (“The nation as a whole would be held to answer if a State created difficulties

with a foreign power.” (citing Pink, 315 U.S. at 232)).
62. Zschernig v. Miller, 389 U.S. 429 (1968).
63. Id. at 431.
64. Id.
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Remarkably, in reviewing this decision, the Court struck down the
relevant section of the Oregon probate code as an unwarranted inter-
ference with the nation’s foreign relations.65 The Court held that the
state statutory scheme had more than an incidental effect on foreign
relations. Even if a particular set of facts would not lead to a conflict
with federal policy, the statutory scheme was an impermissible “intru-
sion by the State into the field of foreign affairs which the Constitu-
tion entrusts to the President and Congress.”66 The Oregon statute
required state courts to inquire into the credibility of foreign diplo-
matic statements and the application of various treaty provisions to
determine whether “‘rights’ protected by foreign law are the same
‘rights’ that citizens of Oregon enjoy . . . . The statute as construed
seems to make unavoidable judicial criticism of nations established on
a more authoritarian basis than our own.”67 Consequently, in at least
some circumstances, the Oregon courts would reach a conclusion at
odds with the position taken by the federal government or that would
interfere with the President’s capacity to negotiate, even hypotheti-
cally, with a foreign power.

In reaching this conclusion, the Court acknowledged that “[t]he
several States, of course, have traditionally regulated the descent and
distribution of estates.”68 Nonetheless, even state probate law “must
give way if [it] impair[s] the effective exercise of the Nation’s foreign
policy.”69 A state law that makes inheritance even partly conditional
on the structure of the foreign government where the heirs reside or
on the nature of the relationship between the United States and that
country interferes with the power of the federal government “in a per-
sistent and subtle way.”70

The Court’s decision in Zschernig has subsequently been cited for
the principle that a state statute, including one that falls within the
realm of exclusive state power, must yield if it has a direct effect on
the federal government’s ability to act in the realm of foreign rela-
tions.71 On this view, a state statutory regime must yield even if the
state law does not directly conflict with federal policy in every circum-
stance, so long as it allows for the possibility of conflict. Under this

65. Id. at 441.
66. Id. at 432.
67. Id. at 440.
68. Id.; see also Jessup, supra note 26.
69. Zschernig, 389 U.S. at 440.
70. Id.
71. See, e.g., Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 417 (2003); Nat’l Foreign

Trade Council v. Natsios, 181 F.3d 38, 50–51 (1st Cir. 1999).
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rule, state action must give way even in circumstances where: Congress
has not yet taken a related action; Congress lacks power to enact legis-
lation of the kind embodied in the state law held preempted; and
indeed, even if the state regulatory regime does not burden interstate
or foreign commerce. Unquestionably, the rule in Zschernig is distinct
from, and rests on foundations independent of, statutory preemption
and Dormant Commerce Clause doctrines.

II. The Modern Doctrine

Though Zschernig is frequently cited as the locus of the test to
determine when state law is preempted because of its impact on for-
eign affairs, the scope of the doctrine has narrowed since the 1990s.
In particular, the doctrine has evolved to a point where it mirrors the
tripartite framework of Executive power articulated by Justice Jackson
in Youngstown Sheet & Tube Co. v. Sawyer.72  In his concurrence in
Youngstown Sheet & Tube Co., Justice Jackson describes three “zones” of
Executive power and defines three kinds of Executive action by their
relationship to Congressional action. In Zone One, the President and
Congress act in concert with one another; put more precisely, the
President, in this circumstance, acts pursuant to both the Executive’s
authority under Article II and “all that Congress can delegate.”73 In
Zone Two, the President acts without either Congressional approval
or repudiation, meaning the President “can only rely upon his own
independent powers, but there is a zone of twilight in which he and
Congress may have concurrent authority, or in which its distribution is
uncertain.”74 In Zone Three, the President acts against the express or
implied will of Congress, meaning the Executive “can rely only upon

72. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635–38 (1952) (Jackson, J.,
concurring) (establishing three “zones” of Executive power). In Zone One,

the President acts pursuant to an express or implied authorization of Congress
[and] his authority is at its maximum, for it includes all that he possesses in his
own right plus all that Congress can delegate . . . . If his act is held unconstitu-
tional, . . . it usually means that the Federal Government as an undivided whole
lacks power.

Id. at 636–37. In Zone Two, “the President acts in the absence of either a congressional
grant or denial of authority [and] he can only rely upon his own independent powers, but
there is a zone of twilight in which he and Congress may have concurrent authority . . . .”
Id. at 637. “In this area, any actual test of power is likely to depend on the imperatives of
events . . . rather than on abstract theories of law.” Id. Finally, in Zone Three, the President
“takes measures incompatible with the expressed or implied will of Congress [and] his
power is at its lowest ebb, for then he can rely only upon his own constitutional powers
minus any constitutional powers of Congress over the matter.” Id.

73. Id. at 635.
74. Id. at 637.
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his own constitutional powers minus any constitutional powers of Con-
gress over the matter.”75

Applying that framework here, we see that executive action will
preempt state law when it is supported by either explicit (as is the case
with a Treaty)76 or implicit congressional action and will not displace
state action when it contradicts an explicit statement by Congress.
When Congress is silent, courts look to the nature of the executive act
and balance its impact against the state interest at issue.

This shift began in 1994, with Barclays Bank v. Franchise Tax Board
of California.77 In Barclays Bank, the Court was asked to determine the
constitutionality of California’s franchise tax scheme, which required
companies to calculate their state income tax based on total income,
regardless of where it was earned. Several foreign governments, in-
cluding the United Kingdom, objected to this tax structure because it
allowed California to tax profits earned abroad.78 Similarly, the Execu-
tive branch opposed California’s tax structure because of its effects on
foreign corporations doing business in the United States.79 Neverthe-
less, the Court upheld the law, stating that “[e]xecutive branch com-
munications that express federal policy but lack the force of law
cannot render unconstitutional [a state’s] otherwise valid, congressio-
nally condoned use [of a particular tax structure].”80 “Congress, not
the President, [has] the power to ‘regulate Commerce with foreign
Nations’” and Congress had approved the California scheme.81

In so holding, the Court acknowledged that state power was con-
strained when its actions affected foreign commerce because of the
need to ensure uniformity “with respect to foreign intercourse and
trade.”82 Still, Congress alone has authority “to evaluate whether the
national interest is best served by tax uniformity, or state autonomy.”83

75. Id.
76. Throughout this piece, I use the term “Treaty” to refer to an international agree-

ment negotiated by the President and ratified by the Senate pursuant to Article II, § 2 of
the Constitution. For all other international agreements, I will use the term “compact” or
“agreement” to indicate that they have not been ratified by the Senate and therefore, do
not carry the same force as domestic legislation.

77. See Barclays Bank PLC v. Franchise Tax Bd. of Cal., 512 U.S. 298, 327 (1994).
78. See, e.g., Christina M. Lyons, The Constitutionality of the Worldwide Combined Reporting

Method of Taxation of Multinational Corporations: Barclays Bank v. Franchise Tax Board, 37 B.C.
L. REV. 183, 189 (1995).

79. See Barclays Bank, 512 U.S. at 328–29.
80. Id. at 330.
81. Id. at 329.
82. Id. at 311.
83. Id. at 331.



Issue 3] FOREIGN AFFAIRS FEDERALISM 377

Once Congress permitted this kind of state action, thus disavowing
the need for the nation to “speak with one voice,” the President could
not override state law through declarations of policy.84 The Court
made clear that when the President acts in Justice Jackson’s third zone
of Executive power by “tak[ing] measures incompatible with the ex-
press or implied will of Congress,”85 foreign affairs preemption will
not displace state law, even if the state statute has a measurable effect
on the United States’ relations with other countries.

In subsequent cases, the Court constrained the doctrine of for-
eign affairs preemption when state law contradicts an Executive action
that falls within Zones One or Two of the Jackson framework.86 This
section examines the evolution of the doctrine through three cases:
Part II.A focuses on Crosby v. National Foreign Trade Council87 and the
question of foreign affairs preemption in the context of an express
delegation of authority. Part II.B looks at American Insurance Association
v. Garamendi88 and the relationship between the doctrine and Con-
gressional-Executive agreements. Lastly, Part II.C examines Medellin v.
Texas89 and the relationship of the doctrine to independent Executive
action.

A. Crosby and Statutory Preemption

In Crosby v. National Foreign Trade Council, the Court struck down a
Massachusetts statute that barred state agencies from purchasing
goods from or doing business with corporations that conducted busi-
ness with Burma.90 On its face, the Massachusetts law governed purely
local conduct—it regulated how the state government awarded private
contracts to spend state-provided funds. The statute did not regulate
private corporations or prevent corporations doing business with
Burma from operating freely in Massachusetts.91 Three months after

84. Id. at 328.
85. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J.,

concurring).
86. Zschernig v. Miller, 389 U.S. 429, 441 (1968).
87. Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363 (2000).
88. Am. Ins. Ass’n v. Garamendi, 539 U.S. 396 (2003).
89. Medellin v. Texas, 552 U.S. 491 (2008).
90. See Crosby, 530 U.S. 363. Both the state and federal sanctions regime at issue arose

as a response to various human rights violations carried out by the military junta in power
in Burma (now Myanmar) at the time. Id. The Massachusetts statute at issue in Crosby was
not the only statute of its kind: at least nineteen state and municipal governments had
passed similar statutes restricting purchases from companies doing business with Burma.
See id. at 371 n.5.

91. Id. at 366–68.
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the Massachusetts law was enacted, Congress passed a statute impos-
ing certain mandatory sanctions on Burma and delegating authority
to the President to impose further sanctions and work with foreign
partners to develop a multi-national strategy to improve human rights
practices in the country.92 The statute itself was silent with respect to
the state and municipal laws regulating the award of government con-
tracts. In 1997, pursuant to the federal statute, the President issued an
executive order prohibiting “new investment” in Burma by “United
States persons.”93

The plaintiffs in Crosby challenged the Massachusetts statute both
on the basis that it interfered with the federal government’s conduct
of foreign affairs and that it was preempted by the federal statute.94

The Court agreed and struck down the Massachusetts law because it
undermined the President’s capacity to engage in diplomacy and ef-
fectuate the regime of sanctions against Burma via diplomacy and Ex-
ecutive action.95 Congress, the Court held, had not only created a
comprehensive sanctions regime, it had also given the President ex-
clusive authority to effectuate that regime and to negotiate with for-
eign powers.96 Because of this, any state action in this area “stands as
an obstacle to the accomplishment and execution of the full purposes
and objectives of Congress” and therefore was preempted, even
though the Massachusetts law did not explicitly conflict with the fed-
eral scheme.97

The Court’s opinion in Crosby is notable for several reasons. First,
the Court’s analysis of the underlying Massachusetts law focused pri-
marily on its intersection with the federal statute, though the chal-
lenge was largely asserted to the Executive Order effectuating
Congress’s mandate.98 At its core, the Court held that the Massachu-
setts statute was preempted because “the state Act reduces the value of

92. Id. at 368–69.
93. Id. at 370.
94. Id. at 371.
95. Id. at 373–74.
96. Id.
97. Id. at 373–76 (citing Hines v. Davidowitz, 312 U.S. 52, 67 (1941)). It is not immedi-

ately clear that the Massachusetts law conflicted at all with the federal scheme. Though the
Court suggests that it may penalize “some private action that the federal Act (as adminis-
tered by the President) may allow,” it is not apparent that there was any actual conflict;
however, the State’s argument regarding the lack of a conflict was not convincingly persua-
sive to the court. Id. at 376; see also id. at 379 (“The conflicts are not rendered irrelevant by
the State’s argument that there is no real conflict between the statutes because they share
the same goals and because some companies may comply with both sets of restrictions . . . .
The fact of a common end hardly neutralizes conflicting means.”).

98. Id. at 373–74.
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the [bargaining] chips created by the federal statute” and it “stands as
an obstacle to the accomplishment and execution of the full purposes
and objectives of Congress” and therefore had to give way to the fed-
eral statutory scheme.99 In this regard, Crosby directly follows the ap-
proach taken by both the majority and Justice Stone’s dissent in Hines
v. Davidowitz, since the discussion in both cases focuses primarily on
the question of statutory preemption.100 But, the Court in Crosby went
a step further and stated directly that, in imposing sanctions, the Presi-
dent was acting pursuant to express congressional authorization. Ac-
cordingly, the President was empowered to exercise “as much
discretion to exercise economic leverage against Burma, with an eye
toward national security, as our law will admit.”101

Second, even though it was based on statutory-preemption princi-
ples, the Court’s opinion went to considerable lengths to discuss the
Massachusetts statute’s impacts on the President’s capacity to conduct
diplomacy.102 The Court emphasized both the need for presidential
flexibility in calibrating a sanctions regime in response to changing
circumstances and, more generally, in negotiating on the interna-
tional stage to achieve what are, in effect, a political result—the im-
provement of human rights conditions in Burma.103 The decision, at
least through dicta, suggests that the Court may be willing to allow
Executive action alone to preempt state law if state law has the effect
of restricting the President’s capacity to engage in diplomacy and to
“speak for the United States.”104

99. Id. at 377 (quoting Hines, 312 U.S. at 67).
100. See Hines, 312 U.S. at 66–68; id. at 76 (Stone, J., dissenting). This focus on statutory

preemption is particularly notable because the First Circuit, in its opinion below, struck
down the Massachusetts law on the basis of foreign affairs preemption. The statute, the
First Circuit held, was unconstitutional because it impeded the federal government’s ca-
pacity to speak with one voice with respect to foreign trade and had more than an inciden-
tal effect on foreign relations. See Nat’l Foreign Trade Council v. Natsios, 181 F.3d 38,
50–51 (1st Cir. 1999) (“The central question is whether the state law runs afoul of the
federal foreign affairs power as interpreted by the Supreme Court in Zschernig v. Miller,”
389 U.S. 429 (1968)).

101. Crosby, 530 U.S. at 375–76.
102. See id. at 377.
103. Id. at 375–76, 380.
104. Cf. id. at 380–81 (“[T]he state Act is at odds with the President’s intended author-

ity to speak for the United States. . . . Again, the state Act undermines the President’s
capacity, in this instance for effective diplomacy.”); id. at 377 (concluding that the applica-
tion of state law “undermines the President’s intended statutory authority by making it
impossible for him to restrain fully the coercive power of the national economy when he
may choose to take the discretionary action open to him. . . . Quite simply, if the Massachu-
setts law is enforceable the President has less to offer and less economic and diplomatic
leverage as a consequence. . . . [T]he state Act reduces the value of the chips created by the
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Third, the Court gave some weight and significant attention to
international pressure against the United States as a result of the Mas-
sachusetts law.105 The Court noted that a number of the United
States’ trading partners lodged formal complaints against the federal
government within the World Trade Organization as a result of the
statute and had filed briefs as amici curiae, urging a view that the Mas-
sachusetts law, if allowed to stand, would harm the United States’
prospects in foreign trade.106 In giving weight to the response of the
international community, the Court noted that circumstances in
Crosby were distinct from the circumstances surrounding the Califor-
nia tax provision at issue in Barclays Bank. In Barclays Bank, “Congress
had taken specific actions rejecting the positions both of foreign gov-
ernments . . . and the Executive” with respect to the tax provision.107 It
had taken no such steps in Crosby, and the Executive demonstrated
that the Massachusetts statute impeded the President’s capacity to ne-
gotiate with other nations.

Consequently, the Massachusetts statute had to succumb to a re-
gime of international sanctions created by Executive Order.

B. Garamendi and Executive Agreements

The relationship between foreign affairs preemption and Execu-
tive power was further elaborated in American Insurance Association v.
Garamendi, which arose from a challenge to a California statute that
provided state residents with private rights of action to pursue insur-
ance claims arising out of the Holocaust and Nazi occupation in parts
of Europe.108 The statute also created a reporting scheme, which in-
tended to facilitate such claims and required insurance companies do-
ing business in California to publicly disclose information about all
insurance policies it issued to persons in Europe held between 1920
and 1945.109 The Plaintiffs, various American and European insurance
companies doing business in California, sought to enjoin implementa-
tion of the statute and to prevent California from imposing mandatory

federal statute.”) The Court also suggests that the President would have had independent
authority to negotiate with foreign powers to develop a strategy for combatting human
rights abuses in Burma. Id. at 380–81. It does not, however, provide an explicit determina-
tion on whether this kind of executive action, in the absence of congressional authoriza-
tion, would preempt state law. See id.

105. Id. at 382–83.
106. Id. at 382–83, n.18.
107. Id. at 385 (citations omitted).
108. Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 409 (2003).
109. Id. at 409–10.
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fines on companies that failed to comply with the state’s reporting
requirements.110 The Plaintiffs argued that the California statute im-
properly interfered with a series of executive agreements negotiated
between the United States, France, Austria, and Germany in 2000, all
of which required insurance claims against German companies oper-
ating under Nazi rule to be settled by the German Insurance Associa-
tion through an internal adjudicative process.111

The Court determined that the California statute violated the
terms of the executive agreement because it “interfere[d] with foreign
policy of the Executive Branch, as expressed principally in the Execu-
tive agreements.”112 “While Congress holds express authority to regu-
late public and private dealings with other nations in its war and
foreign commerce powers,” the Court held, “in foreign affairs the
President has a degree of independent authority to act.”113 In particu-
lar, the President has independent authority, as evidenced by histori-
cal practice, to direct foreign policy and enter into agreements with
foreign powers without Congressional approval or authorization.114

Furthermore, these executive agreements carry the force of law and
“are fit to preempt state law, just as treaties are.”115 Consequently,
Garamendi suggests that Executive action that falls within Zone Two of
Justice Jackson’s tripartite framework116—Executive action taken with-
out either a grant or denial of congressional authority—can displace
state law if it falls within the President’s independent Article II power,
as understood in light of consistent historical practice.

Executive agreements regarding claims against companies that
operated under Nazi rule could therefore preempt California law be-
cause there was significant conflict between the President’s expressed
foreign policy, as embodied in those agreements, and the state report-
ing scheme. The California statute had established a system of eco-
nomic pressure that effectively served to exclude European companies

110. Id. at 412.
111. Id. at 406–08.
112. Id. at 413.
113. Id. at 414.
114. Id. at 415 (citing Dames & Moore v. Regan, 453 U.S. 654, 682–83 (1981) (“At a

more specific level, our cases have recognized that the President has authority to make
‘executive agreements’ with other countries, requiring no ratification by the Senate or
approval by Congress, this power having been exercised since the early years of the
Republic.”).

115. Id. at 416.
116. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635–38 (1952) (Jack-

son, J., concurring).



382 UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 55

from the California market because of the high cost of compliance.117

In so doing, California “undercut[ ] the President’s diplomatic discre-
tion and the choice he . . . made [when] exercising it” by undermin-
ing the bargain struck within the executive agreement with
Germany.118 Indeed, the law “compromised the very capacity of the
President to speak for the Nation with one voice in dealing with other
governments” and was required to give way, even in the absence of
congressional action.119

All that said, the Court also cautioned that executive agreements
remain meaningfully different from Treaties precisely because they do
not require Senate ratification. As a consequence, the Executive, un-
like Congress, cannot “occupy the field”120 with an executive agree-
ment, and an executive agreement’s “claim of preemption . . . rest[s]
on asserted interference with the foreign policy those agreements em-
body.”121 Consequently, the Court suggested, “it would be reasonable
to consider the strength of the state interest, judged by standards of
traditional practice, when deciding how serious a conflict must be
shown before declaring the state law preempted.”122 In this circum-
stance, however, and notwithstanding whether the state traditionally
had authority to regulate insurance companies operating within its
borders, the state interest associated with helping claimants locate in-
formation with respect to decades-old claims arising almost exclusively
from foreign transactions was negligible.

C. Medellin and its Aftermath

The converse was true in Medellin v. Texas.123 There, the state in-
terest at issue was clear and fundamental to the national conception
of state sovereignty and, consequently, the Court declined to allow the
President’s clear statement of foreign policy to override state law de-
spite a definite, measurable impact on the United States’ relationship
with foreign powers. Medellin was granted certiorari by the Supreme
Court after the Texas Court of Criminal Appeals declined to grant
post-conviction relief to the Petitioner, Jose Ernesto Medellin, a Mexi-
can national, on the basis that his petition was procedurally barred

117. See Garamendi, 539 U.S. at 423–24.
118. Id.
119. Id. at 424.
120. Cf. Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000).
121. Garamendi, 539 U.S. at 417.
122. Id. at 420.
123. Medellin v. Texas, 552 U.S. 491 (2008).
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under state post-conviction law.124 Medellin focused his petition for
post-conviction relief on a judgment issued by the International Court
of Justice (“ICJ”) in 2004, which held that under the Vienna Conven-
tion on Consular Relations, foreign nationals had a right to contact
and receive aid from their home country’s government  in certain sit-
uations.125 The ICJ also held, in the case of at least fifty-one Mexican
nationals including Mr. Medellin, that these nationals were entitled to
reconsideration of their state convictions.126 In response to the ICJ’s
decision, the President issued a memorandum seeking to enforce the
terms of the ICJ judgment domestically “by having State courts give
effect to the decision.”127

The Court upheld the Texas Court of Criminal Appeals’s denial
of relief and declined to enforce either the ICJ Judgment or the Presi-
dential Memorandum against state courts. The Court reasoned that
neither document, individually or in combination, could override pro-
cedural rules governing state criminal prosecutions and post-convic-
tion relief.128 The Court held that the ICJ Judgment was “not a
directive to domestic courts.”129 No provisions in either the ICJ Judg-
ment or the United Nations Charter function as self-executing treaties
that would preempt state criminal law or procedure under the
Supremacy Clause, especially in the context of post-conviction habeas
corpus.130 The ICJ Judgment, therefore, was incapable of affording
post-conviction relief in state court.

Similarly, the Presidential memorandum was not legally binding
and could not preempt state law without Congressional action.131 The
Court concluded that the President could not unilaterally make laws
or create treaty obligations binding on the states, meaning Texas was
not required to act in the absence of a clear Congressional man-
date.132 More specifically, the Court held that the “[t]he President has

124. Id. at 498. The Texas Court of Criminal Appeals noted that Medellin did not ob-
ject to the violation of his rights under the Vienna Convention on Consular Relations at
trial. See Ex parte Medellin, 223 S.W.3d 315, 321 (Tex. Crim. App. 2006). Under Texas law,
then, Medellin was procedurally barred from raising that claim on post-conviction review.
Id.

125. See generally Avena & Other Mexican Nationals (Mex. v. U.S.), Judgment, 2004
I.C.J. 12 (Mar. 31).

126. Id. at 71–72; Medellin, 552 U.S. at 497–98.
127. Medellin, 552 U.S. at 498.
128. Id. at 517–518.
129. Id. at 508.
130. See id. at 517–19.
131. Id. at 525–26.
132. See id.
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an array of political and diplomatic means available to enforce inter-
national obligations, but unilaterally converting a non-self-executing
treaty into a self-executing one is not among them.”133 That responsi-
bility lies within Congress alone, and when the President seeks to act
unilaterally to execute a treaty domestically, his assertion of authority
falls within Zone Three of the Jackson framework.134 Because the
President has no independent Article II authority to enforce non-self-
executing treaties against the states, the Presidential Memorandum
cannot displace the state procedural rules at issue.135

But, the Court also considered, and rejected, the argument that
the Presidential Memorandum could be understood as an executive
agreement that falls within Zone Two of the Jackson framework.136

There was no “systematic, unbroken, executive practice, long pursued
to the knowledge of [ ] Congress” which could “raise a presumption
that the action had been taken in pursuance of [Congress’s] con-
sent.”137 Even if there was a way to read the Presidential Memoran-
dum as operating without express authorization or disapproval by
Congress, it did not fall within the scope of the President’s long-ac-
cepted authority to conduct foreign policy. Furthermore, the Court
implicitly acknowledged that, in this context, the President’s Article II
authority alone is not sufficient to override state law in an area that
falls so close to the core of state sovereign power.138 As such, presiden-
tial action unsupported by either historical precedent or independent
Article II authority does not preempt state law, no matter how closely
it aligns with the United States’ interests abroad or affects the Presi-
dent’s ability to conduct foreign affairs.139

At first blush, Garamendi and Medellin may seem inconsistent. The
Court in Garamendi held that state law must give way to an agreement

133. Id. at 525.
134. Id. at 526–27.
135. Id. 530.
136. Id. at 530–31.
137. Id. at 531 (quoting Dames & Moore v. Regan, 453 U.S. 654, 686 (1981)).
138. Id. at 532 (“Indeed, the Government has not identified a single instance in which

the President has attempted (or Congress has acquiesced in) a Presidential directive issued
to state courts, much less one that reaches deep into the heart of the State’s police powers
and compels state courts to reopen final criminal judgments and set aside neutrally appli-
cable state laws.” (citing Brecht v. Abrahamson, 507 U.S. 619, 635 (1993)).

139. Interestingly, unlike the opinions in both Crosby and Garamendi, the Court in Me-
dellin pays little attention to the impact of its decision on foreign policy. Certainly, the
Texas court’s position in Medellin had a direct, and decidedly negative, impact on foreign
relations and undermined the United States’ credibility abroad. Yet, the Court gives little
weight to this and declines to extend the President’s authority to create an (admittedly
limited) exception to state criminal procedure.
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negotiated by the Executive even when not codified into law by an act
of Congress, while the Court in Medellin held the opposite. In both
cases, the enforcement of state law could have, and did, affect the
United States’ position in the family of nations and directly impacted
the President’s stated foreign policy objectives. Yet, only in Garamendi
did that stated policy objective carry enough force to preempt state
law.

The two can be reconciled, however, by looking at the nature of
the Presidential act at issue, as classified by Justice Jackson in Youngs-
town, and by considering the nature of the underlying state interest
that was displaced. In Garamendi, the executive agreement straddled
Zones One and Two of the Jackson framework—although it was nego-
tiated by the President without input from Congress, it was supported
by clear historical precedent, suggesting Congress had at least implic-
itly assented to the President engaging with foreign nations in this
way.140 There was no such historical gloss at play in Medellin. There,
not only had Congress not spoken to the issue, but the President
sought to exert authority he did not independently have under Article
II. Consequentially, the President’s conduct straddled Zones Two and
Three. What is more, the state interest at issue in Garamendi—the reg-
ulation of insurance contracts issued decades in the past and almost
exclusively in Europe141—was far from the core of state sovereignty,
especially when compared to the interest implicated by Medellin—the
enforcement of state criminal law.142 As such, Garamendi and Medellin,
establish the outer boundaries of the doctrine, when a state law con-
flicts with independent Executive action.

Since Medellin, the Circuit Courts have struggled with assertions
of foreign affairs preemption in the context of Executive Acts falling
squarely within Zone Two of the Jackson framework. The circuits that
have considered the issue have tended to adopt balancing tests that
weigh the legal effect of the Executive policy against the underlying
state interests within the conflicting law.

For example, the First Circuit has held that a generally applicable
state statute of limitations is not preempted by a statement of foreign
policy unless an “express federal policy” has been adopted and the
state statute is “in clear conflict with it.”143 Similarly, the Fifth Circuit,

140. See, e.g., Am. Ins. Ass’n v. Garamendi, 539 U.S. 396, 414–15 (2003).
141. See id. at 419–20.
142. See Medellin, 552 U.S. at 518, 532.
143. Museum of Fine Arts v. Seger-Thomschitz, 623 F.3d 1, 12–13 (1st Cir. 2010). This

case arose out of an action by the Museum of Fine Arts against the heir of a Jewish art
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in an almost identical circumstance, held that “[w]here Congress has
not acted, federal courts’ power to displace state law with federal com-
mon law is severely constrained.”144 When a state acts within “its tradi-
tional competence, but in a way that affects foreign relations, it might
make good sense to require a conflict, of a clarity and substantiality
that would vary with the strength or traditional importance of the
state concern asserted.”145 When a particular foreign policy objective
has not been codified in a statute, treaty, or formal executive agree-
ment (like the one at issue in Garamendi), the Fifth Circuit suggested
that the doctrine of foreign affairs preemption does not displace state
law without evidence of a clear, direct conflict.146

Unlike the First and Fifth Circuits, the Ninth Circuit has been
more willing to accept a kind of “field preemption” that would allow
the President’s foreign policy aims to displace state law even in the
absence of actual conflict.147 It made clear that “[t]he Constitution
gives the federal government the exclusive authority to administer for-
eign affairs,” meaning “state laws that intrude on this exclusively fed-
eral power are preempted.”148 However, even in the Ninth Circuit,
this kind of “field preemption” extends only to areas that fall outside

collector for a declaratory judgment to confirm its rights of ownership over an oil painting
seized from an art collector in Austria during Nazi occupation. Id. at 2–3. Ms. Seger-Thom-
schitz argued, among other things, that the state statute of limitations should not bar her
claim because it conflicted with federal foreign policy disfavoring rigid statutes of limita-
tions in cases concerning Nazi-looted artwork. Id. at 11. The First Circuit affirmed summary
judgment for the museum, holding that applying the three-year statute of limitations is not
preempted by the doctrine of foreign affairs preemption and can be applied to bar her
claim. Id. at 14.

144. Dunbar v. Seger-Thomschitz, 615 F.3d 574, 577 (5th Cir. 2010) (citing Garamendi,
539 U.S. at 420). Like Museum of Fine Arts, 623 F.3d 1, this case arose as a challenge to the
ownership of a Nazi-looted painting. Ms. Seger-Thomschitz sought ownership of the paint-
ing under a theory of quasi-contract and unjust enrichment under Louisiana law and again
argued against the resolution of her claim at summary judgment on the basis that the state
statute of limitations violated a federal policy in favor of a less restrictive statute of limita-
tions for claims regarding ownership of Nazi-looted artwork. Dunbar, 615 F.3d at 578–79.

145. Dunbar, 615 F.3d at 578.
146. Id. (discussing the difference between this case and Garamendi and noting that

“Garamendi noted, however, that where a state has acted within ‘its traditional compe-
tence, but in a way that affects foreign relations, it might make good sense to require a
conflict, of a clarity or substantiality that would vary with the strength or traditional impor-
tance of the state concern asserted’”); see also id. at 579 (“Louisiana’s laws are well within
the realm of traditional state responsibility” and does not “infringe[ ] on any exclusive
federal powers.”). Nor does it limit the “President’s ability to exercise his preeminent for-
eign affairs authority.” Id.

147. Movsesian v. Victoria Versicherung AG, 670 F.3d 1067, 1072 (9th Cir. 2012) (en
banc).

148. Id. at 1071.
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“a traditional state responsibility.”149 When state action falls at the
core of state sovereign authority, the Ninth Circuit, like its sister cir-
cuits, has required an express conflict with federal policy before dis-
placing state law.150

Taken together, these cases suggest a doctrinal structure for for-
eign affairs preemption that maps neatly onto Justice Jackson’s tripar-
tite framework of Executive power. When the President and Congress
act in concert—for example, if there is a treaty or a statute expressly
delegating authority to the President—any state law that encroaches
on the field of federal regulation is preempted.151 If the Executive acts
alone and Congress has clearly opposed the President’s stated policy,
the doctrine does not displace state law, even if that law clearly affects
foreign relations.152

When Congress has not spoken, and therefore when the Execu-
tive action falls within the so-called “zone of twilight,”153 the action
may nevertheless preempt state law when the President acts within the
scope of his Article II authority and either (1) there is a long-standing
historical practice that would suggest Congressional acquiescence,154

or (2) there is a clear, direct conflict with the President’s express for-
eign policy objectives.155 On the other hand, if the President exceeds
his Article II authority and intrudes on a traditional state interest that
falls close to the core of state sovereign authority, his determinations
of foreign policy will not displace state law, again regardless of its ef-
fect on foreign relations.156

III. Foreign Affairs Preemption and the Paris Climate
Agreement

The current controversy over the 2016 Paris Climate Agreement
places the doctrine of foreign affairs preemption in a new context.
Unlike the prior cases discussed, any suit arising out of state environ-

149. Id. at 1072.
150. Id. at 1073 (“Where . . . a State has acted within what Justice Harlan calls its ‘tradi-

tional competence’ but in a way that affects foreign relations, it makes good sense to re-
quire a conflict, of clarity and substantiality that would vary with the strength of the
traditional importance of the state concern asserted.”).

151. See, e.g., Missouri v. Holland, 252 U.S. 416 (1920); Crosby v. Nat’l Foreign Trade
Council, 530 U.S. 363 (2000).

152. See, e.g., Barclays Bank PLC v. Franchise Tax Bd. of Cal., 512 U.S. 298 (1994).
153. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J.,

concurring).
154. See, e.g., Am. Ins. Ass’n v. Garamendi, 539 U.S. 396 (2003).
155. Museum of Fine Arts v. Seger-Thomschitz, 623 F.3d 1, 12 (1st Cir. 2010).
156. See, e.g., Medellin v. Texas, 552 U.S. 491 (2008).
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mental regulations implemented to bring state law in line with inter-
national standards requires a federal court to confront the question of
how the doctrine operates when the state, rather than the President, is
the one seeking to give effect to an international agreement. Due to
recent Executive decisions, the United States is no longer a party to
the Paris Agreement and has largely disengaged from international
efforts to combat climate change.157 In response, many states have at-
tempted to bridge this gap by adopting local regulations aimed at
bringing state law in line with that state’s interpretation of particular
international environmental standards.158

This final section applies the doctrinal structure outlined above
to invocations of foreign affairs preemption seeking to invalidate state
laws intended to establish local standards pursuant to the Paris Cli-
mate Agreement. The discussion that follows rests on two assump-
tions. First, it assumes that the doctrine of statutory preemption does
not bar state regulation of greenhouse gas emissions, meaning that
federal environmental regulations provide a regulatory floor, rather
than a regulatory ceiling.159 Second, it assumes that the United States
has completely withdrawn from the Paris Climate Agreement and is

157. See, e.g., Statement by President Trump on the Paris Climate Accord, U.S. EMBASSY &
CONSULATES IT. (June 1, 2017), https://it.usembassy.gov/statement-president-trump-paris-
climate-accord/ [https://perma.cc/3RF9-Z9SV]; Camilla Domonoske & Collin Dwyer,
Trump Announces U.S. Withdrawal from Paris Climate Accord, NPR (June 1, 2017, 5:45 PM),
https://www.npr.org/sections/thetwo-way/2017/06/01/530748899/watch-live-trump-an-
nounces-decision-on-paris-climate-agreement [https://perma.cc/LUS5-82EZ] (noting the
Trump Administration’s campaign promise to “cancel” U.S. participation in the deal).

158. See, e.g., United States v. California, 444 F. Supp. 3d 1181 (E.D. Cal. 2020) (discuss-
ing the expansion of California’s cap-and-trade program in conjunction with, and in re-
sponse to, the withdrawal of the United States from the Paris Agreement).

159. This presumption is largely borne out in the structure of federal environmental
regulations. See, e.g., 42 U.S.C. § 7416 (2020)

Except as otherwise provided [by statute], nothing in this chapter shall preclude
or deny the right of any State or political subdivision thereof to adopt or enforce
(1) any standard or limitation respecting emissions of air pollutants or (2) any
requirement respecting control or abatement of air pollution; except that if an
emission standard or limitation is in effect under an applicable implementation
plan [under federal law], such State or political subdivision may not adopt or
enforce any emission standard or limitations which is less stringent than [the fed-
eral standard].

Id.; see also Connecticut v. U.S. Env’t Prot. Agency, 656 F.2d 902, 909 (2d Cir. 1981) (hold-
ing, per 42 U.S.C. § 7416, that “states shall be free to adopt air quality standards more
stringent than required by the NAAQS or other federal law provisions.”). But see 42 U.S.C.
§ 7543(a) (2020) (“No state or political subdivision thereof shall adopt or attempt to en-
force any standard relating to the control of emissions from new motor vehicles or new
motor vehicle engines subject to” any waivers provided by the Administrator of the Envi-
ronmental Protection Agency).
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no longer bound internationally by its terms.160 Part III.A provides a
brief history of international climate accords, starting with the United
Nations Framework Convention on Climate Change, and state re-
sponses to those agreements. Part III.B discusses the history of the
Paris Climate Agreement specifically. While Part III.C discusses the ef-
fect of the doctrine of foreign affairs preemption on state regulations
passed in an effort to effectuate that agreement.

A. International Climate Agreements

The 2015 Paris Climate Agreement (“Paris Agreement”) is the
most recent in a series of international compacts161 concluded under
the 1994 United Nations Framework Convention on Climate Change.
Like its predecessor, the 1998 Kyoto Protocol, the Paris Agreement
sought to bring nations together to combat climate change by requir-
ing signatory states to establish emissions targets and to implement
domestic regulation to achieve those targets. The Paris Agreement
also encourages signatory nations to assist countries most vulnerable
to the effects of global climate change to share in the costs of adapta-
tion to achieve reduced emission levels.162

In 1992, the United States signed, and the Senate ratified, the
United Nations Framework Convention on Climate Change (“Frame-

160. There is some uncertainty about the ongoing validity of this presumption. The
United States provided formal notice of its intent to withdraw from the Paris Agreement
on November 4, 2019 and fully withdrew a year later, on November 4, 2020. However,
President Joseph Biden “accept[ed]” and expressed his intent to rejoin the Paris Agree-
ment in his first days in office. Press Release, Joseph R. Biden Jr., President of the U.S.,
Acceptance on Behalf of the United States of America (Jan. 20, 2021), https://
www.whitehouse.gov/briefing-room/statements-releases/2021/01/20/paris-climate-agree
ment/ [https://perma.cc/K3DQ-L4QQ]. Even so, the Paris Agreement is not binding do-
mestically unless it is ratified by the Senate. To date, the Paris Agreement has not been
submitted to the Senate for ratification. Valerie Volcovici, Republicans Call for Senate Review
Before U.S. Re-enters Paris Climate Deal, REUTERS (Jan. 20, 2021, 3:01 PM) https://
www.reuters.com/article/us-usa-biden-climate-republicans/republicans-call-for-senate-re-
view-before-u-s-re-enters-paris-climate-deal-idUSKBN29P2WF [https://perma.cc/L3VP-
5FU2].

161. Under international law, the Paris Agreement is a treaty, as defined by the Vienna
Convention on the Law of Treaties. See Vienna Convention on the Law of Treaties art. 2,
May 23, 1969, 1155 U.N.T.S. 331, 333 (“‘Treaty’ means an international agreement con-
cluded between States in written form and governed by international law, whether embod-
ied in a single instrument or in two or more related instruments and whatever its particular
designation.”). However, because the Paris Agreement was never submitted to the Senate
for ratification, it is not a “Treaty” under Article II of the Constitution. As such, I will refer
to it as a “compact” here to avoid confusion. See generally Barclays Bank PLC v. Franchise
Tax Bd. of Cal., 512 U.S. 298 (1994).

162. See Paris Agreement to the United Nations Framework Convention on Cli-
mate Change art. 4–7, Dec. 12, 2015, T.I.A.S. No. 16-1104.
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work Convention”). Like the Paris Agreement, the Framework Con-
vention set non-binding limits on carbon emissions and emphasized
the need for coordination between signatory states.163 Rather than re-
quiring member nations to take specific action, the Framework Con-
vention articulated the need for nations to “[p]romote sustainable
management, and promote and cooperate in the conservation and en-
hancement” of the environment.164 It also established a mechanism
through which countries could coordinate efforts in limiting carbon
emissions.

In 1998, pursuant to the Framework Convention, several nations
entered into the Kyoto Protocol, which set binding emissions targets
on signatory states. The United States did not sign the Kyoto Protocol,
and, in response, several states including, California and Vermont,
passed local statutes to regulate greenhouse gas emissions and bring
state regulation in line with the standards set by the Kyoto Protocol. In
both California and Vermont, car manufacturers and retailers
brought suit in federal court to challenge the emissions standards
both as being preempted by federal statute, and relatedly, as interfer-
ing with the President’s foreign affairs power.165

In California, the federal district court permitted the car manu-
facturers’ claim that state environmental regulations were preempted
under the doctrine of foreign affairs preemption to go forward.166 At
summary judgment, however, the district court held that there is “ab-
solutely no evidence of any ‘policy’ on the part of the Administration
to restrain state-based activities to curb greenhouse gas emissions in
order to leverage international cooperation” and therefore, that the
doctrine of foreign affairs preemption did not preempt state law.167

163. United Nations Framework Convention on Climate Change art. 4, May 9, 1992,
1771 U.N.T.S. 107.

164. Id. art. 4, ¶ 1(d).
165. See generally Cent. Valley Chrysler Jeep v. Witherspoon, 456 F. Supp. 2d 1160 (E.D.

Cal. 2006); Green Mt. Chrysler Plymouth Dodge Jeep v. Crombie, 508 F. Supp. 2d 295 (D.
Vt. 2007). The California case was ultimately resolved in 2007, when the district court
granted summary judgment for the Defendant, the California Air Resources Board. See
Cent. Valley Chrysler Jeep v. Goldstene, 529 F. Supp. 2d 1151 (E.D. Cal. 2007) (holding
that the California regulations were not preempted by the Clean Air Act). Plaintiff did not
appeal. The Vermont case proceeded to trial and judgment was eventually granted to the
Defendants, the Vermont Agency of Natural Resources. See Judgment, Green Mt. Chrysler
Plymouth Dodge Jeep v. Crombie, 508 F. Supp. 2d 295 (D. Vt. 2007) (No. 2:05-CV-00302),
No. 534. Plaintiff appealed, but the appeal was ultimately dismissed. Mandate of USCA
Circuit No. 07-4342, Green Mt. Chrysler Plymouth Dodge Jeep v. Crombie, 508 F. Supp. 2d
295 (D. Vt. 2007) (No. 2:05-CV-00302).

166. Witherspoon, 456 F. Supp. 2d at 1183.
167. Goldstene, 529 F. Supp. 2d at 1188.
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In Vermont, the district court noted that Congress explicitly al-
lowed state-level regulation of greenhouse gas emissions and has con-
sistently permitted states to set regulations reflecting their own
environmental policy.168 In evaluating the President’s statements of
foreign policy, the district court held that there was no express policy
against domestic (or state-level) regulation of greenhouse gas emis-
sions.169 Consequently, the district court concluded that the car man-
ufacturers “failed to demonstrate that [the state regulation]
represent[ed] an insufferable intrusion upon the field of foreign af-
fairs, or that it constitute[d] a conflict with a national foreign policy,”
especially because the Executive had been silent as to its stated
policy.170

B. The Paris Climate Agreement

The circumstances are different with respect to the Paris Agree-
ment. In 2016, President Barack Obama signed the Paris Agreement,
the successor to the 1998 Kyoto Protocol, and sought to implement its
terms through Executive Order. Though the Paris Agreement was
never submitted to the Senate for ratification, President Obama made
clear that the United States would comply with the terms of the agree-
ment and work with the international community to set uniform emis-
sion targets.171 After taking office the following year, President
Donald Trump announced his intent to withdraw from the agreement
and effectively “unsigned” the Paris Agreement.172 His administration
then explicitly disengaged from international climate talks.173 This
withdrawal was met with uproar from several state governments.
Twelve states and Puerto Rico subsequently formed an “alliance” and
articulated their commitment to meet the standards set forth in the
Paris Agreement by advancing state-level regulation.174

168. See Crombie, 508 F. Supp 2d at 350–51, 354.
169. Id. at 396.
170. Id. at 396–97.
171. See Press Release, Barack Obama, President of the U.S., Remarks by the President

on the Paris Agreement (Oct. 5, 2016), https://obamawhitehouse.archives.gov/the-press-
office/2016/10/05/remarks-president-paris-agreement [https://perma.cc/962P-E4H6].

172. See Statement by President Trump on the Paris Climate Accord, supra note 157.
173. See, e.g., id.; Domonoske & Dwyer, supra note 157; Adam Wernick, At Climate Week

2017: A Mix of Optimism and Urgency, WORLD: ENV’T (Oct. 7, 2017, 11:00 AM), https://
www.pri.org/stories/2017-10-07/climate-week-2017-mix-optimism-and-urgency [https://
perma.cc/K8KT-KRGE].

174. Camila Domonoske, Mayors, Companies Vow to Act on Climate, Even as U.S. Leaves
Paris Accord, NPR: TWO-WAY (June 5, 2017, 4:41 PM), https://www.npr.org/sections/
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Initially, there seemed to be little that the state governments
could do in light of President Trump’s withdrawal from the Paris
Agreement. Generally speaking, states are prohibited under the Com-
pacts Clause from negotiating formal agreements with foreign govern-
ments,175 and states do not have, and have never had, the authority to
conduct diplomacy. Despite this, several state governors participated
in the 2017 Climate Week, a series of meetings hosted by the United
Nations and attended by dignitaries from around the world, which
focused on developing comprehensive strategies to deal with climate
change.176 As part of these talks, these governors reaffirmed their
state’s commitment to the Paris Agreement.

Assuredly, these actions could affect the President’s ability to con-
duct diplomacy. It is difficult to imagine they would not, especially
after President Trump explicitly declined to engage with foreign gov-
ernments through any broad-based diplomatic conversation regarding
climate change.177 They also, at least in spirit, violate the constitu-
tional prohibitions against states engaging as independent actors on
the international stage. All that said, however, the fact that a state’s
governor attends Climate Week or is part of a series of discussions at
the international level does not, in and of itself, impose binding obli-
gations on either the state or the federal government. Simply by par-
ticipating in international talks, these governors do not create
obligations of the sort that would trigger foreign affairs preemption.

thetwo-way/2017/06/05/531603731/mayors-companies-vow-to-act-on-climate-even-as-u-s-
leaves-paris-accord [https://perma.cc/2K5U-K2HW].

175. U.S. CONST. art. 1, § 10. Indeed, the United States recently sued the State of Cali-
fornia, arguing that its cap-and-trade program violated the Compacts Clause because the
California program was linked with, and operated in conjunction with, Quebec’s program.
The district court concluded that the program did not violate the Compacts Clause be-
cause the agreement between California and Quebec was not a “compact” or “treaty”; the
program “is not a ‘general commercial privilege’” of the kind normally embodied in a
treaty of amity and commerce. United States v. California, 444 F. Supp. 3d 1181, 1193–94
(E.D. Cal. 2020). Nor does it require “reciprocal action to take effect,” establish a regula-
tory authority or coordinating body to allow for joint enforcement, or “allow California to
exercise any power it would not normally have.” Id. at 1194–97. Consequently, the district
court concluded that California’s cap-and-trade program was consistent with the Compacts
Clause. Id. at 1198. The case is currently on appeal, though it is not clear whether the
United States intends to present its Compacts Clause argument to the Ninth Circuit.
United States v. California, No. 2:19-CV-02142 WBS EFB, 2020 WL 4043034, at *1–2 (E.D.
Cal. July 17, 2020).

176. Lisa Friedman & Brad Plumer, U.S. Governors at U.N. Assembly: ‘You Have Allies’ on
Climate Change, N.Y. TIMES (Sept. 18, 2017), https://www.nytimes.com/2017/09/18/cli-
mate/climate-change-unga-governors.html [https://perma.cc/RJ7C-LKMC].

177. See Domonoske & Dwyer, supra note 157.
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Subsequent state-level regulation promulgated to bring states in
line with the type of regulatory regime preferred by many foreign gov-
ernments is another matter. Such regulations can, and do, trigger the
doctrine. Since 2017, several states, including California, have pro-
posed state-wide carbon emission standards that would bind private
parties and that are potentially preempted by the President’s stated
foreign policy objectives.178

C. The Effect of Foreign Affairs Preemption on State Regulation

It bears repeating at the outset that state-level regulations of car-
bon emissions are not expressly preempted by federal statute, and
states have generally been afforded some leeway in setting state-wide
environmental regulations.179 Even in the context of vehicle emis-
sions, Congress delegated authority to the United States Environmen-
tal Protection Agency (“EPA”) to first allow California and then,
following California’s lead, other states to set their own vehicle emis-
sions standards.180 Consequently, it is likely that the majority of state-

178. In 2018, for example, California Governor Jerry Brown signed Executive Order
100, which set a new carbon neutrality goal for the state. Governor Brown Signs 100 Percent
Clean Electricity Bill, Issues Order Setting New Carbon Neutrality Goal, CA.GOV: OFF. GOVERNOR

EDMUND G. BROWN, JR., (Sept. 10, 2018), https://www.ca.gov/archive/gov39/2018/09/
10/governor-brown-signs-100-percent-clean-electricity-bill-issues-order-setting-new-carbon-
neutrality-goal/index.html [https://perma.cc/E9EZ-DUJM]. In signing the order, Gover-
nor Brown stated that it was designed to “put California on a path to meet the goals of
Paris and beyond.” Id.; see also Statement by President Trump on the Paris Climate Accord, supra
note 157 (“[T]he United States will withdraw from the Paris Climate Accord . . . but begin
negotiations to reenter either the Paris Accord or a really entirely new transaction on terms
that are fair to the United States . . . .”). President Trump never did, in fact, engage with
the international community to renegotiate the Paris Accord. Alexandra Alper & Timothy
Gardner, Trump Promotes Pulling U.S. from Paris Climate Accord in Speech Touting ‘America
First’, REUTERS (Oct. 23, 2019, 11:54 AM), https://www.reuters.com/article/us-usa-trump-
energy/trump-to-promote-withdrawing-u-s-from-paris-climate-accord-source-idUSKBN
1X22F4 [https://perma.cc/53QV-3TA5].

179. See, e.g., 42 U.S.C. § 7401(a) (2020) (“The Congress finds . . . that air pollution
prevention (that is, the reduction or elimination, through any measures, of the amount of
pollutants produced or created at the source) and air pollution control at its source is the
primary responsibility of States and local governments . . . .”).

180. See 42 U.S.C. § 7543 (2020) (“No State or any political subdivision thereof shall
adopt or attempt to enforce any standard relating to the control of emissions from new
motor vehicles” unless it receives a waiver from the Administrator of the EPA “after notice
and an opportunity for public hearing . . . .”); 42 U.S.C. § 7507 (2020) (allowing states to
adopt vehicle emission “standards . . . identical to the California standards for which a
waiver has been granted for such model year . . . .”); see also, EPA Notice, 78 Fed. Reg. 2112
(Jan. 9, 2013) (notice of a decision by the EPA granting California a waiver under the
Clean Air Act for its vehicle emissions program). In September 2019, the EPA issued a final
rule revoking these waivers. See EPA Notice, 84 Fed. Reg. 51310 (Sept. 27, 2019). Almost
immediately, several states which had historically received emissions waivers, led by Califor-
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level regulation of carbon emissions, and especially state regulation of
stationary source emissions, are not preempted by federal law. It is
also manifest that, in enacting Section 177 of the Clean Air Act,181

Congress expressly approved a regulatory structure for vehicle emis-
sions that allows for at least some variation in standards among
states.182 Moreover, it is highly likely that, as long as it complies with
the Clean Air Act, a state-level emissions regime would not run afoul
of the Dormant Commerce Clause; presumably, such regimes would
apply equally to both domestic and foreign manufacturers.183

Nevertheless, state regulations designed to bring local companies
and manufacturers in line with international agreements by calling for
reductions in greenhouse gas emissions might well be challenged
under the doctrine of foreign affairs preemption; clearly, complying
with those agreements contradicts the express foreign policy articu-
lated by President Trump. When viewed in light of the fact that state
governors had been communicating with foreign nations regarding
greenhouse gas emissions, such state-level regulation would appear os-
tensibly to run contrary to the principle of foreign affairs preemption
articulated in Zschernig. Specifically, it would appear that such efforts
“impair the effective exercise of the Nation’s foreign policy” and hin-
der the President’s capacity to speak for the nation with one voice.184

In the end, however, state regimes intended to reduce green-
house gas emissions and made in accordance with the Paris Agree-
ment are not preempted under a modern doctrinal analysis. Above
all, the Court’s holding in Medellin,185 in confluence with subsequent
doctrinal articulations by the circuit courts, make clear that the pivotal
facts include: (1) that states historically have had authority to regulate
corporations operating within their borders; (2) that states historically
have had power to regulate the specific activity of discharging sub-
stances—i.e. environmental pollutants—into the ambient environ-

nia, filed suit in the D.C. Circuit, challenging the validity of this rule. California v. Wheeler,
No. 19-1239 (D.C. Cir. filed Nov. 15, 2019). The case before the D.C. Circuit is still pend-
ing and it is not clear whether the rule will be revoked by the Biden administration. State of
California v. Andrew Wheeler (19-1239), COURT LISTENER (Mar. 11, 2020, 9:51 AM), https://
www.courtlistener.com/docket/28691/state-of-california-v-andrew-wheeler/.

181. See 42 U.S.C. § 7507.
182. Cf. Barclays Bank PLC v. Franchise Tax Bd. of Cal., 512 U.S. 298, 327–28 (1994);

see also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635–38 (1952) (Jackson, J.,
concurring).

183. For a greater discussion of this understanding of the Dormant Commerce Clause,
see Japan Line, LTD v. County of Los Angeles, 441 U.S. 434 (1979).

184. Zschernig v. Miller, 389 U.S. 429, 440 (1968).
185. See Medellin v. Texas, 552 U.S. 491 (2008).
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ment; and (3) that such state authority has been recognized, and at
least implicitly authorized by Congress.186 Consequently, the Presi-
dent, when acting to prevent state-level regulations in the name of
foreign policy, necessarily operates within either Zone Two or Three
of the Jackson framework.187 Within these zones, state action is pre-
empted only if there is a clear, direct conflict between state regula-
tions and the President’s express foreign policy objectives or if, as in
Garamendi, the State statute expands its authority far beyond the scope
of traditional state power.188

Here, neither is the case. Even though President Trump effec-
tively unsigned the Paris Agreement, he did not articulate a clear for-
eign policy objective that would prevent states from implementing
stricter emissions standards.189 Although the President may disap-
prove of the Paris Agreement, as well as international agreements on
climate change more generally, there has been no clear Executive pol-
icy barring state action in this area. Furthermore, President Trump
has not actually taken concrete steps, either domestically or interna-
tionally, to express a clear policy with respect to carbon emissions or

186. See 42 U.S.C. § 7401(a) (2020) (noting that “air pollution prevention . . . and air
pollution control at its source is the primary responsibility of States and local govern-
ments.”); id. at § 7401(c) (noting that the primary goal of the statutory scheme is to “pro-
mote reasonable Federal, State, and local governmental actions . . . for pollution
prevention.”); see also Shannon M. Roesler, Federalism and Local Environmental Regulation, 48
U.C. DAVIS L. REV. 1111, 1146–47 (2015) (noting that major federal environmental stat-
utes, including the Clean Air Act, “preserve a role for state governments” and set standards
that are regulatory floors, rather than regulatory ceilings, and under this arrangement,
States are free to impose higher standards than those provided by federal law); Paris Agree-
ment, supra note 162, art. 4–7.

187. I note, of course, that this presumes the President has not acted within the scope
of some authority expressly delegated to the EPA by Congress.

188. See, e.g., Dunbar v. Seger-Thomschitz, 615 F.3d 574, 577 (5th Cir. 2010); Museum
of Fine Arts v. Seger-Thomschitz, 623 F.3d 1, 12 (1st Cir. 2010). It seems clear that the
President cannot rely on a “historical gloss,” since it is not evident that the President has
historically exercised any control over state environmental regulations beyond what is ex-
pressly delegated to the EPA by Congress. See Am. Ins. Ass’n v. Garamendi, 539 U.S. 396,
414 (2003). However, it also seems clear that the President is not acting contrary to the
stated intent of Congress by unsigning the Paris Agreement, disengaging from interna-
tional talks on climate change, and promoting domestic regulations that seem contrary to
the spirit of the Paris Agreement. Cf. Barclays Bank PLC v. Franchise Tax Bd. of Cal., 512
U.S. 298, 321 (1994) (discussing the factors the Court considered in determining that
there was “no ‘specific indication of Congressional intent’” to preempt California’s tax
statute).

189. See United States v. California, No. 2:19-CV-02142 WBS EFB, 2020 WL 4043034, at
*7 (E.D. Cal. July 17, 2020) (stating that an intent to negotiate a better deal in the future,
without more, is not a clear federal policy that can preempt state law).
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to curtail traditional state authority to implement environmental
regulations.

To be sure, it is plausible that state action in this area could con-
strain the options available to President Trump, or future Presidents,
should he seek to negotiate with foreign governments with respect to
climate change. But, a President’s future intent to negotiate does not
suffice to preempt current state law. To be preempted in the absence
of any congressional action, state action within the traditional realm
of state power must have, or must be likely to have, “any appreciable
effect” on the President’s authority to conduct foreign relations.190

Moreover, in the context of climate change, it is plausible that state
action strengthens the President’s ability to represent the United
States internationally,191 especially since most countries have signed
the Paris Agreement and have committed to comply with its terms. At
most, state action in this area seems to fill a gap left by a President’s
unwillingness to engage foreign nations on this issue.192

Finally, there can be little doubt about the traditional authority of
states to regulate emissions from a stationary source and, indeed, to
regulate any pollutant located within its borders.193 There can also be
little doubt that Congress has assumed that states, especially Califor-
nia, will set appropriate local vehicle emissions standards and will leg-
islate accordingly.194

Consequently, state-level environmental regulations, even if im-
posed in accordance with the Paris Agreement and enacted as a result

190. See Gingery v. City of Glendale, 831 F.3d 1222, 1230–31 (9th Cir. 2016).
191. Cf. Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 377 (2000) (noting that

the concern with Massachusetts’ statute was that it “ma[de] it impossible for [the Presi-
dent] to restrain fully the coercive power of the national economy” and meant that “the
President has less to offer and less economic and diplomatic leverage as a consequence”).
In this context, 190 countries have signed, and therefore are bound by, the Paris Climate
Agreement. See 7. d Paris Agreement, UNITED NATIONS TREATY COLLECTION: STATUS TREATIES

(Feb. 19, 2021, 9:23 AM), https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY
&mtdsg_no=XXVII-7-d&chapter=27&clang=_en [https://perma.cc/M8RQ-EPKE]. State
action in this area has the potential to allow the United States to align domestic regulations
with international standards (making it easier for foreign governments to maintain strong
trade relations with the United States while complying with international obligations)
while giving the President the flexibility to negotiate the terms of the United States’ in-
volvement in international talks around climate change. It is also not clear what, if any,
coercive power the President would have in this context, especially in light of overwhelm-
ing international acceptance of the terms of the Paris Agreement. See id.

192. See Friedman & Plumer, supra note 176.
193. See 42 U.S.C. § 7401(a) (2020); see also Paris Agreement, supra note 162, art. 4–7.
194. See 42 U.S.C. § 7507 (2020).
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of discussions between state governors and foreign governments, are
not preempted under the doctrine of foreign affairs preemption.

Conclusion

The doctrine of foreign affairs preemption is founded on a pre-
sumption built into our constitutional structure that the federal gov-
ernment has plenary authority to define and conduct foreign policy.
State regulation, even when it falls squarely within the state’s tradi-
tional power, is preempted by federal policy to the extent that it hin-
ders the exercise of this foreign affairs power.

In the 1960s and 1970s, the Court used the doctrine to strike
down any state law that had even marginal effects on foreign relations.
However, the Court’s decisions in the 2000s defined the doctrine in a
way that maps neatly onto Justice Jackson’s tripartite framework of Ex-
ecutive power. When the President and Congress act in concert, any
state law that touches the arena of foreign relations is preempted. If
the Executive acts alone and Congress has clearly opposed the Presi-
dent’s stated policy, the doctrine does not displace state law, even if
that law clearly affects foreign relations. When Congress has not spo-
ken, and therefore the Executive’s action falls within the so-called
“zone of twilight,” the action may nevertheless preempt state law if the
President acts within the scope of his Article II authority and there is a
clear, direct conflict with the President’s express foreign policy
objectives.

The Paris Climate Agreement tests this established framework by
presenting compelling and consequential wrinkles and complications.
For the first time, states have not only regulated in the absence of
either congressional or Executive action but have pushed for federal
action after President Trump explicitly declined to engage in negotia-
tions on the international stage. Despite the novel problems posed by
state governors who engaged in discussions with foreign leaders, state-
level environmental regulations, even those produced by such negoti-
ations, are not preempted under the doctrine of foreign affairs pre-
emption. They fall within the realm of traditional state authority, do
not unduly burden the President’s capacity to engage in diplomacy,
and, in the absence of an express and contrary policy by the federal
government, are permissible under the modern doctrinal framework.
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