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Introduction

THE COVID-19 PANDEMIC OF 2020 created many economic diffi-
culties, ranging from mass unemployment to decreased foreign direct
investment in the United States. Governors were forced to institute
strict “Stay-at-Home” orders, and the President restricted travel from
many countries, including countries in Europe.1 Europeans’ inability
to travel to the United States may negatively impact foreign direct in-
vestment (“FDI”) in residential real estate because individuals are less
likely to buy residential real estate without seeing the property in-
person.2

Meanwhile, the United Kingdom, one of the United States’ com-
petitors in FDI, did not face a similar decrease in foreign residential
real estate investment. Despite the effects of the pandemic, foreign
nationals continued to invest in the United Kingdom’s residential real
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1. Coronavirus: Trump Suspends Travel from Europe to US, BBC NEWS (Mar. 12, 2020),
https://www.bbc.com/news/world-us-canada-51846923 [https://perma.cc/LH4X-NQ
KD]; see Sarah Mervosh,  Denise Lu & Vanessa Swales, See Which States and Cities Have Told
Residents to Stay at Home, N.Y. TIMES (Apr. 20, 2020), https://www.nytimes.com/interactive/
2020/us/coronavirus-stay-at-home-order.html [https://perma.cc/3QUU-X3D5].

2. See Rachel Musiker, One in Three Recent Homebuyers Made an Offer Sight-Unseen–Up
from Nearly One in Five a Year Ago, REDFIN (Oct. 6, 2020), https://www.redfin.com/news/
one-in-three-recent-homebuyers-made-an-offer-sight-unseen-up-from-one-in-five-a-year-
ago/ [https://perma.cc/M42-7VKZ]; see also Laura Byrum, Buying a Home Sight Unseen-Risky
or Not?, FIRST BANK MORTGAGE LOANS, https://fbmortgageloans.com/buying-a-home-sight-
unseen-risky-or-not/ [https://perma.cc/7MJN-3SL5] (There are different tips that could
reduce the risk when buying residential real estate without first viewing the property. How-
ever, there are major risks that cannot be eliminated such as seeing where the property sits,
the feel of the neighborhood, and other intangibles that are not communicable via
photographs.).
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estate market.3 The United Kingdom encouraged this investment by
instituting the Stamp Duty Land Tax Holiday (“SDLT”).4

The United States cannot change its response to the pandemic.
The inability to control the virus caused the unemployment rate to
climb over fourteen percent.5 In order to incentivize foreign invest-
ment in the U.S. residential real estate market, the United States can
create a policy similar to the United Kingdom’s “tax holiday.” How-
ever, this Comment recommends a full repeal of the Foreign Invest-
ment in Real Property Tax Act of 1980 (“FIRPTA”) to create strong
economic incentives for foreign investment.

In the 1980s, many U.S. citizens were concerned about foreigners
owning real estate in the United States.6 Foreign investors were at-
tracted to investments in the United States because of the country’s
stable economic and political systems and the sheer enormity of the
investment market.7 Investment in the U.S. markets continued to
grow in the 1970s because of the favorable foreign currency fluctua-
tions, the rise of communist movements overseas, and other destabi-
lizing events.8

Congress responded to the increase in foreign investment by
passing FIRPTA.9 FIRPTA authorizes the United States to tax foreign
persons disposing of U.S. real property interests.10 The transferee of
the property must deduct and withhold a tax on the total amount pur-
chased by the foreign person during the property sale.11 The tax rate
was set at ten percent until February 17, 2016, when Congress in-

3. See Andy Bounds & Mure Dickie, Overseas Investors Find UK Regional Property a Safe
Bet, FIN. TIMES (July 4, 2021), https://www.ft.com/content/9852cabc-e0c0-4951-9cc6-
528c3d4f6876 [https://perma.cc/S7JL-L88B].

4. See Stamp Duty Holiday: How Much Do I Have to Pay Now?, BBC NEWS (July 1, 2021),
https://www.bbc.com/news/business-53319433 [https://perma.cc/Z9HJ-TAL6].

5. Mike Patton, The Impact of COVID-19 on U.S. Economy and Financial Markets, FORBES

(Oct. 12, 2020 1:32 PM), https://www.forbes.com/sites/mikepatton/2020/10/12/the-im-
pact-of-covid-19-on-us-economy-and-financial-markets/?sh=1b287f012d20 [https://
perma.cc/AS2M-Q6G6].

6. See U.S. GEN. ACCOUNTING OFFICER, CED-79-114, FOREIGN INVESTMENT IN U.S. AG-

RICULTURAL LAND–HOW IT SHAPES UP 68–80 (1979).
7. See id.
8. See Richard L. Kaplan, Financial Invasion of the U.S.A.: Threat to American Society?,

129 U. PA. L. REV. 486 (1980).
9. See Omnibus Reconciliation Act of 1980, Pub. L. No. 96-499, §§ 1121–1125, 94

Stat. 2599, 2682–2691 (1980).
10. See FIRPTA Withholding, IRS (Nov. 17, 2020), https://www.irs.gov/individuals/in-

ternational-taxpayers/firpta-withholding [https://perma.cc/J878-2R6N]; see also I.R.C.
§ 897.

11. I.R.C. § 1445(a).
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creased the rate to fifteen percent.12 Under FIRPTA, real property
includes land, buildings, and improvements, either acquired as a per-
sonal investment or to produce income, and personal property “asso-
ciated” with the use of real property.13

Americans overwhelmingly agree that Congress must spend more
on improving the nation’s infrastructure.14 A full repeal of FIRPTA
can provide the funds to pay for infrastructure reform while increas-
ing foreign direct investment in the U.S. economy. The pandemic has
prompted an opportunity to complete such reform because infrastruc-
ture reform could revive the economy and create necessary jobs. In
2015, former President Obama stated that the United States needed
infrastructure reform because it would create jobs.15 Unfortunately,
former President Trump was unable to complete any meaningful in-
frastructure reform.16

The difficult question proposed around infrastructure reform is
how to pay for it.17 A complete repeal of FIRPTA would help provide
some of the funds to pay for infrastructure reform.18 The Biden ad-
ministration has stated that investment in infrastructure is necessary
for an economic recovery.19 Unfortunately, FIRPTA discourages in-

12. See FIRPTA Withholding, supra note 10.
13. I.R.C. § 897(c)(6)(B).
14. Frank Newport, Americans Say “Yes” to Spending More on VA, Infrastructure, GALLUP

(Mar. 21, 2016), https://news.gallup.com/poll/190136/americans-say-yes-spending-infra-
structure.aspx [https://perma.cc/E4J5-WF2E].

15. Joan Lowy, Obama Signs 5-Year Infrastructure Spending Bill, AP NEWS (Dec. 4, 2015),
https://apnews.com/article/f1b2c8dee7ea45b2a91b2d306b180429 [https://perma.cc/
VC7Q-TE64].

16. Jeff Stein, Trump’s 2016 Campaign Pledges on Infrastructure Have Fallen Short, Creating
Opening for Biden, WASH. POST (Oct. 18, 2020, 11:32 AM), https://www.washington
post.com/us-policy/2020/10/18/trump-biden-infrastructure-2020/ [https://perma.cc/
3D4S-D9X9].

17. Mychael Schnell, Collins Says Infrastructure Bill Won’t Have Gas Tax Increase or Undo
2017 Tax Reform Bill, THE HILL (June 13, 2021, 11:40 AM), https://thehill.com/
homenews/senate/558200-collins-says-infrastructure-bill-wont-have-gas-tax-increase-or-
undo-2017-tax [https://perma.cc/C266-VMJ4] (Five senators are considering “pay fors:”
infrastructure finance authority, repurposing leftover COVID-19 funding and provisions
for electric vehicle owners to pay for their share of using the roads and bridges. It is the
“pay fors” that have kept a bipartisan bill from passing quickly, as senators worry about a
rapidly increasing deficit.).

18. Peter Lowy, Eliminate Foreign Investment in Real Property Tax Act of 1980 to Create Jobs,
THE HILL (May, 23, 2017, 5:00 PM), https://thehill.com/blogs/pundits-blog/labor/
334778-eliminate-foreign-investment-in-real-property-tax-act-of-1980-to [https://perma.cc/
S4G8-4MGU].

19. See Franco Ordoñez, Biden Announced a Bipartisan Infrastructure Deal. What Happens
Now?, NPR (June 25, 2021, 7:04 AM), https://www.npr.org/2021/06/25/1010197851/
biden-announced-a-bipartisan-infrastructure-deal-what-happens-now [https://perma.cc/
8CUP-UY6N].
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vestments in infrastructure projects such as roads, tunnels, and rail-
roads.20 Before the pandemic, foreign investment was responsible for
hundreds of billions of dollars invested directly in the U.S. economy.21

The U.S. gross domestic product (“GDP”) dropped 32.9 percent im-
mediately after the pandemic began.22 FDI could help pay for the
post-pandemic economic recovery.23 A complete FIRPTA repeal
would be ideal; however, if repealing FIRPTA is not possible, a tax
holiday, similar to the United Kingdom, is the next best alternative.

Part I of this Comment gives a general summary of FIRPTA to
explain how FIRPTA changed the current tax laws for foreign inves-
tors and why FIRPTA was enacted. Part II explains why foreign invest-
ment in partnerships are down, and it will acknowledge that real
estate investment trusts (“REITs”), despite being an extremely popu-
lar investment vehicle, do not actually collect the intended FIRPTA
tax dollars. Part III discusses how foreign investment in the United
States has decreased in recent years even though the United States
remains an ideal location for foreign direct investment.

Part IV explains that creative economic solutions are needed to
help the United States recover from the COVID-19 pandemic. Specifi-
cally, a complete repeal of FIRPTA would help provide funds for Pres-
ident Biden’s infrastructure plan, while also creating jobs and
stimulating the economy.

Finally, Part V considers how foreign investors are investing in the
United Kingdom instead of the United States. Foreign investors have
continued to invest in the United Kingdom’s residential real estate
industry due to the Stamp Duty Land Tax Holiday. Despite the pan-
demic, the United Kingdom’s residential real estate prices are at their

20. See Lowy, supra note 18.
21. See Chris Isidore, Foreign Investment in America, a Driver of Jobs, Is Declining, CNN

BUS. (Aug. 13, 2019, 9:08 AM), https://www.cnn.com/2019/08/13/economy/foreign-di-
rect-investment-china-us/index.html [https://perma.cc/3T2N-SH4V].

22. Scott Horsley, 3 Months of Hell: U.S. Economy Drops 32.9% in Worst GDP Report Ever,
NPR (July 20, 2020, 5:00 AM), https://www.npr.org/sections/coronavirus-live-updates/
2020/07/30/896714437/3-months-of-hell-u-s-economys-worst-quarter-ever#:~:text=live
%20Sessions-,GDP%20Drops%20At%2032.9%25%20Rate%2C%20The
%20Worst%20U.S.%20Contraction%20Ever,the%20Commerce%20Department
%20said%20Thursday [https://perma.cc/EB9P-ENW3].

23. See Foreign Investment Flows in the Time of COVID-19, ORG. FOR ECON. COOP. & DEV.
[OECD] 1 (May 4, 2020), https://www.oecd.org/coronavirus/policy-responses/foreign-di-
rect-investment-flows-in-the-time-of-covid-19-a2fa20c4/ [https://perma.cc/7TZT-LCZV].
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highest levels since 2015 and foreign investment has played a vital
role.24

I. Background

FIRPTA was designed to eliminate a foreign investor’s ability to
hold and dispose of U.S. real property, directly or indirectly through
intermediate entities, without the liability of paying any U.S. income
tax.25 FIRPTA imposes a federal income tax on all gains realized by
foreign individuals upon the disposition of an interest in U.S. real
property after June 18, 1980.26

FIRPTA defines real property very broadly. The definition “in-
cludes interests in cooperative apartments, residential dwellings,
plants and factories, rental properties and hotels, as well as mineral,
timber, and oil and gas properties.”27 Additionally, FIRPTA taxes di-
rect and indirect dispositions of interests in U.S. real property
through partnerships, trusts, and estates.28

A. Pre-FIRPTA

Before FIRPTA, a foreign investor was subject to U.S. capital
gains taxes only if the gain was realized from the “sale or exchange of
real estate located in the United States [and] if the gain was ‘effec-
tively connected’ with a U.S. trade or business in which the investor
was engaged during the year the gain was realized.”29 If a nonresident
was presently in the United States for 183 days or more during the
year, then the individual’s capital gains were subject to U.S. tax.30 By
the time FIRPTA went into effect in 1980, foreign investors were
aware that upon disposition of U.S. real property interests, they could
avoid income taxes through legitimate means.31 Some methods
included:

24. Alpa Bhakta, The U.K. Stamp Duty Holiday–Act Sooner Rather than Later, BLOOMBERG

TAX (Dec. 15, 2020), https://news.bloomberglaw.com/daily-tax-report-international/the-
u-k-stamp-duty-holiday-act-sooner-rather-than-later [https://perma.cc/87P3-42G4].

25. Arthur A. Feder & Lee S. Parker, The Foreign Investment in Real Property Tax Act of
1980, 34 TAX LAW. 545, 545 (1981).

26. Id. at 546.
27. Id.
28. I.R.C. §§ 897(a)(1)(A)–(B), (c)(1)(4), (k)(2)(A)(i).
29. Lisa B. Petkun, The Foreign Investment in Real Property Act of 1980, 1 PA. ST. INT’L L.

REV. 11, 12 (1982).
30. Id. at 12 (citing I.R.C. § 871(a)(2)).
31. Id.
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(1) holding the real estate in a domestic or foreign corporation
and selling the stock of the corporation rather than the underlying
real property;32 (2) exchanging the real estate in the United States
for foreign real estate in a like-kind exchange under Internal Reve-
nue Code section 1031;33 and (3) holding the real estate in a part-
nership or a trust and selling the entities interest in a transaction
consummated outside the United States.34

The gain through the third method “constitutes foreign source
income so the income would not be subject to United States tax.”35

The perception that foreign investors were allowed “to own real
estate in the United States for an extended period of time and then
sell it without a capital gains tax was seen as unfair tax avoidance.”36

These perceptions created hostility toward foreign ownership of real
estate.37 For example, in the late 1970s, there was “a perception that a
foreigner’s ability to avoid United States income tax stimulated invest-
ment” in farm property, which drove up prices and disadvantaged lo-
cal farmers.38 The treasury department sought to create a “parity
between the tax treatment of gain of a foreign U.S. person from the
disposition of a business investment in the U.S. real estate . . . since
otherwise foreign investors had an unfair advantage.”39 General Amer-
ican hostility towards foreigners may have played a role in the creation
of FIRPTA.40

The objective of the legislature was not to penalize foreign invest-
ment, but, instead, to achieve uniformity among investments by for-
eign persons and U.S. citizens.41 The Senate and the House both
introduced bills, each with significant tax differences.42 The House
bill formed the basis for what was eventually passed into law.43

32. Id. at 13 (citing 26 C.F.R. § 1.864-4 (2021)).
33. Id. (citing I.R.C. § 1031(a)(3)(A)).
34. Id. (citing to I.R.C. §§ 864(c)(4)(A), 861(a)(6)).
35. See id.
36. Id. at 14.
37. See generally Richard L. Kaplan, Creeping Xenophobia and the Taxation of Foreign-

Owned Real Estate, 71 GEO L.J. 1091, 1128 (1983).
38. Petkun, supra note 29, at 14.
39. Willard B. Taylor, Suppose FIRPTA Was Repealed, 14 FLA. TAX REV. 1, 11 (2013).
40. Id.
41. Id. at 12.
42. Petkun, supra note 29, at 14.
43. Id.; see also H.R. REP. NO. 96-1479 (1980) (Conf. Rep.).
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B. FIRPTA Passage

FIRPTA became effective on June 19, 1980.44 After the passage of
FIRPTA, all foreign individuals or corporations were required to pay
an income tax upon the disposition of U.S. real property interests.45

FIRPTA defines an interest in U.S. real property “to include shares of
and interests in a U.S. real property holding corporation or a U.S.
corporation in the five years preceding the disposition of the inter-
est.”46 The distributions by an REIT would be included “because the
gain from the sale of an interest in USRP are taxable even though the
shareholder had sold the interest and recognized the gain.”47 While
FIRPTA only affects U.S. corporations, it “does not affect the stock
sales of foreign corporations.”48

In addition, Congress gave the Treasury Department the author-
ity to make both legislative regulations to implement the different
provisions of FIRPTA and to interpret the regulations.49 The Treasury
Department created a definition for U.S. real property interests
(“USRPI”) and the definition of a U.S. real property holding corpora-
tion (“USRPHC”).50 A basic understanding of the terms is necessary to
understand FIRPTA.

1. Real Estate Disposition Definition

A disposition of USRPI triggers the application of the FIRPTA
rules.51 Any transaction that is broader than mere sales or real prop-
erty exchanges triggers FIRPTA.52 Disposition can be defined as “any
transfer that would constitute a disposition by the transferor for any
purpose of the Internal Revenue Code” and other tax regulations.53

2. United States Real Property Interest Definition

The Treasury Department defines USRPI as:

44. Omnibus Reconciliation Act of 1980, Pub. L. No. 96-499, 94 Stat. 2599, 2690
(1980).

45. I.R.C. § 897(a)(1)(B).
46. I.R.C. § 897 (c)(1)(A)(ii).
47. Taylor, supra note 39, at 6 (citing I.R.C. § 897(h)(1)).
48. Taylor, supra note 39, at 6.
49. Alan R. Johnson, The Initial FIRPTA Regulations, 36 TAX LAW. 713, 713 (1983).
50. Id. at 714.
51. I.R.C. § 897(a).
52. David M. Furr, The FIRPTA Withholding Rules: A Review of Internal Revenue Code Sec-

tion 1444(a) and the Temporary Regulations, 11 N.C. J. INT’L L. 67, 68–69 (1986).
53. Id. at 69.
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an interest in real property (including an interest in a mine, well,
or other natural deposit) located in the United States or the Virgin
Islands, and any interest (other than an interest solely as a credi-
tor) in any domestic corporation unless the taxpayer establishes (at
such time and in such manner as the Secretary by regulations
prescribes) that such corporation was at no time a United States
real property holding during the shorter of the period after June
18, 1980, during which the taxpayer held such interest or the 5-
year period ending on the date of the disposition of such
interest.54

USRPIs include a range of real property assets (including mova-
ble walls, furnishings and other personal property associated with the
use of the real property assets from real property),55 leasehold inter-
ests,56 and the options to acquire land or improvements.57

USRPI defines USRPHC as:
any corporation whose fair market value of its United States real
property interest equals or exceeds 50 percent of the fair market
value of its United States real property interests, has interests in
real property located outside the United States, and has other as-
sets which are used or held for use in a trade or business.58

The two types of property interests are direct and indirect inter-
ests. Direct interests are those that include “mine[s], well[s], or other
natural deposit[s],” fee ownership and co-ownership of land or im-
provements, leasehold interests, and options to acquire land or lease-
hold interests.59 Direct interests also include “other personal property
associated with the use of real property.”60 Indirect interests include
“any interests (other than an interest solely as a creditor) in a domes-
tic corporation, unless the taxpayer establishes,” in accordance with
regulations to be prescribed, “that the corporation was not a United
States real property holding corporation during the testing period.”61

For example, indirect interests include options “to acquire stock, con-
tracts to acquire stock, preferred stock, and debt instruments with eq-
uity kickers or rights of conversion.”62

54. I.R.C. § 897(c)(1)(A)(ii).
55. I.R.C. § 897(c)(6)(B).
56. I.R.C. § 897(c)(6)(A).
57. Id.
58. I.R.C. §§ 897(c)(2)(A), (B)(i)–(ii).
59. I.R.C. §§ 897(c)(1)(A)(i), (c)(6)(A).
60. I.R.C. § 897(c)(6)(B).
61. I.R.C. § 897(c)(1)(A)(ii)(I)–(II).
62. Petkun, supra note 29, at 18.
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C. Section 897

Section 897 of FIRPTA requires foreign persons to pay capital
gains taxes upon the disposition of U.S. real property. The section
treats gains as a U.S. business, whether or not that individual was in-
volved in the business when the gain was recognized.63 Section 897
works to eliminate corporate tax avoidance in two ways. First, the pro-
vision “taxes foreign persons upon the disposition of stock in U.S. cor-
porations who have assets that significantly consist of U.S. real
properties.”64 Second, though the sale of stock in a foreign corpora-
tion is not taxable, “the foreign seller can be expected to bear an indi-
rect tax due to the receipt of a reduced sales price reflecting the
corporation’s future tax liability.”65

Section 897(c)(1)(A)(ii) created the general rule “that every sale
of an interest in a domestic corporation is subject to tax under section
897(a) unless the taxpayer establishes that, for a five-year period end-
ing on the date of sale, the corporation was not a USRPHC.”66 This
section effectively imposes a tax on a taxpayer who does not establish
themselves as a USRPHC. For example, “if foreign corporation A sells
the stock of domestic corporation B, A must, even if it has no need to
do so apart from FIRPTA, file a tax return and attach extensive sched-
ules to show that B is not a USRPHC.”67 Therefore, every domestic
corporation should maintain records immediately after they acquire a
foreign shareholder.68

D. Foreign Investor Rental Payment

Foreign investors in U.S. real estate have two options to pay taxes
on income from rental properties. The first option is that the investor
elects to have thirty percent withholding taken from the gross rental
payment they receive.69 A withholding agent then collects the tax and
forwards it to the IRS.70 This would enable an income tax treaty be-
tween the United States and the investor’s country of residence, de-
ducting the thirty percent withholding from the gross rental

63. Fred B. Brown, Wither FIRPTA, 57 TAX LAW. 295, 299 (2004).
64. Id.
65. Id.
66. Johnson, supra note 49, at 723.
67. Id.
68. Id.
69. Tax Implications for Foreign Ownership of U.S. Real Estate–What you need to Know about

FIRPTA, GLOBAL EXPAT ADVISORS, https://globalexpatadvisors.com/tax-implications-for-
eign-ownership-of-us-real-estate-firpta/ [https://perma.cc/JZ5B-K9QE].

70. Id.
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payment.71 The second option is that “the investor agrees to prepare a
U.S. tax return to report the rental income earned each year.”72 The
investor would apply “for an Individual Taxpayer Identification Num-
ber using a W-7 Form” and submit the form “when filing their tax
return.”73 The FIRPTA tax rates vary for each different type of owner-
ship and the nature of the disposition.74

E. 2015 FIRPTA Amendments

Enacted on December 18, 2015, the Protecting Americans from
Tax Hikes Act (“PATH Act”) made extensive changes to the treatment
of REITs.75 Under the PATH Act, a foreign investor could now hold
up to ten percent interest in an REIT, an increase from five percent of
the USRPI, without being subject to the FIRPTA taxes.76

Following the amendment, the general withholding tax rate on
the proceeds of dispositions and distributions of USRPIs increased to
fifteen percent.77 Prior to this change, the rate of withholding was
around ten percent.78 However, the “legislation makes an exception
for property (i) which it acquired by the transferee for uses as a resi-
dence and (ii) where the amount realized upon disposition is greater
than $300,000 but does not exceed $1,000,000,” at which time the
withholding rate remains ten percent.79

F. The United Kingdom’s Tax on Foreign Real Property
Investment Tax

In recent years, the United Kingdom has targeted tax changes on
land held by non-residents.80 In 2012, the United Kingdom created a
fifteen percent land tax for corporate purchases of U.K. residential

71. See id.
72. Id.
73. Id.
74. Id.
75. See PATH Act Makes Major Changes to FIRPTA, DELOITTE (Jan. 29, 2016), https://

www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-alert-united-
states-29-january-2016.pdf [https://perma.cc/ECC6-9VHT].

76. Id.
77. Id.
78. Id.
79. Id.
80. Dominic Lawrance & Catrin Harrison, Non-Resident CGT Changes re UK Real Estate:

The Beginning of the End, or the End of the Beginning, CHARLES RUSSEL SPEECHLYS (May 10,
2019), https://www.charlesrussellspeechlys.com/en/news-and-insights/insights/private-
wealth/2019/non-resident-cgt-changes-re-uk-real-estate-the-beginning-of-the-end-or-the-
end-of-the-beginning [https://perma.cc/68VK-YSYV].
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property.81 In 2013, an annual tax was created on U.K. dwellings that
were held by companies.82 This subjected non-residents to a tax on
gains realized upon the disposition of the residential property.83 An-
other major change to the tax law occurred in April 2017 when the
United Kingdom eliminated a significant inheritance tax advantage to
foreigners who held residential property in the United Kingdom.84

In April 2013, the United Kingdom enacted a capital gains tax
similar to FIRPTA.85 The tax was imposed on non-residents upon the
disposition of U.K. property, including trust interests.86 The United
Kingdom created the tax to combat perceived tax avoidance involving
foreign companies holding U.K. property.87 The tax rate varied be-
tween eighteen percent to twenty-eight percent, depending on the
amount gained by the non-resident and their other taxable U.K. in-
come.88 Unlike FIRPTA, the United Kingdom capital gains tax rules
excluded communal residential property investment, United King-
dom REITS, United Kingdom residential property held by diverse in-
stitutional investors, student accommodations consisting of at least
fifteen bedrooms, and other accommodations excluded from registra-
tion under the 2004 Housing Act.89

Finally, in April 2019, the United Kingdom created additional
taxes on non-resident commercial real estate investment.90 The dispo-
sal of non-resident commercial real estate would now be subject to a
tax on any gains as compared to the market value as of April 5, 2019.91

Non-residents invested in commercial real estate would now be sub-
ject to tax rates between ten percent and twenty percent, while non-
resident companies were charged the static corporate tax rate of
nineteen percent.92

81. Id.
82. Id.
83. Id.
84. Id.
85. See id.
86. Id.
87. See id.
88. Jennifer Ridgway, UK Residential Property–New Capital Gains Tax Rules, LEXOLOGY

(Sept. 28, 2015), https://www.lexology.com/library/detail.aspx?g=8aa151b8-2925-4bcd-
a4f3-31dd21e13976 [https://perma.cc/Z6TS-BK9P].

89. See id.
90. Lawrance & Harrison, supra note 80.
91. Id.
92. Id.
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II. Partnership Interest Down, REITs Not Collecting Taxes

REITs are a popular investment mechanism in the United
States93 because investors in REITs are afforded tax exemptions.94

Specifically, investors in REITs are not subject to the same taxes as
individuals invested in partnerships.95 Due to their popularity, it is fis-
cally inefficient to offer tax exemptions because the exemptions, and
other workarounds, have caused FIRPTA to collect less money from
REITs than initially intended.96

A. Partnerships and Trusts Set the Original Foundation for
FIRPTA to Collect from Foreign Investors in U.S.
Businesses

Foreign investors can invest in U.S. real property as a shareholder
of an REIT that invests in USRPs, a shareholder of a regulated invest-
ment company (“RIC”) that invests in shares of REITs, or as the owner
of an interest in a fixed investment trust that holds interests in
USRP.97 Before the enactment of FIRPTA, there was not a “tax on the
gain from the sale of shares of a U.S. corporation, whether it was
USRPHC or not.”98 As mentioned above, the amended FIRPTA now
allows for shareholders of REITs to hold up to ten percent of publicly
traded shares tax-free.99 Ownership beyond ten percent is taxed as
part of FIRPTA.100 However, partnerships, trusts, and REITs all have
different rules.

A foreign investor that maintains an interest in a partnership or
trust is subject to U.S. capital gains tax upon the sale of their interest,
so long as their gain represents their “pro rata shares of appreciation
in the value of U.S. real property interests of the entity involved.”101

Therefore, if a foreign investor sells their interest, they will have to pay
U.S. capital gains tax on that portion of the gain and that individual

93. See generally Mark P. Cussen, The Basics of REIT Taxation, INVESTOPEDIA (Mar. 4,
2020), https://www.investopedia.com/articles/pf/08/reit-tax.asp [https://perma.cc/
F2KV-U2BR].

94. Margot Howard, Katherine A. Pancak & Douglas A. Shackelford, Taxes, Investors,
and Managers: Exploring the Taxation of Foreign Investors in U.S. REITs, 38 J. AM. TAX’N ASS’N.
1, 1 (2016).

95. See id.
96. Taylor, supra note 39, at 24.
97. Id. at 18.
98. Id. at 17–18.
99. See supra Section I.E.

100. Id.
101. Stephen A. Mihaly, Tax Treatment of Gains Realized by Foreigners on Sale of U.S. Real

Property, 16 INT’L LAW. 95, 99 (1982).
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sale will trigger the tax. For non-publicly traded partnerships, taxes on
foreign partners are collected based on income or gains from the
partnership.102 It will be up to the partnership to collect that individ-
ual’s portion.

For example, if two non-residents—one who owns two percent in
the partnership and another who owns ten percent in the partner-
ship—decide to sell their interests, only the individual who owns the
ten percent interest will be subject to the tax.103 The foreigner will be
subject to FIRPTA if they have over five percent interest.104 The part-
nership is required to withhold the income at the highest rate applica-
ble and pay the tax on a quarterly basis during the year.105 The
partnership interest that is not publicly traded is considered “in its
entirety as an interest in USRP if fifty percent or more of the value of
the gross assets of the partnership[sic] are interests in USRP and
ninety percent or more of the value of its assets are interests in USRP
and cash or cash equivalents.”106 The foreign partner’s share of in-
come at a publicly-traded partnership is subject to a withholding tax at
the highest applicable rate.107

As the United States begins to recover from the COVID-19 pan-
demic, repealing FIRPTA could help increase the number of foreign
partnerships within the United States. FIRPTA does not have any “do-
mestically controlled exceptions for fixed investment trusts or partner-
ships,” exemptions when the partner owns five percent, or
exemptions less of the publicly traded interests.108

Finally, it is much easier to have uniformity in the law to enforce
compliance.109 If there are exemptions and exceptions in place for

102. Taylor, supra note 39, at 20.
103. See id. at 21 (“[U]nder the rule that applies to publicly-traded corporations, there

is no tax on gain from the sale of a 5 percent or smaller interest in a class of publicly-traded
interests, but a more than 5 percent interest in the partnership would be treated in its
entirety as an interest in USRP if the notional corporation was a USRPHC.”).

104. 26 C.F.R. § 1.897-1(c)(iv)(2) (2021).
105. Taylor, supra note 39, at 20.
106. Id.
107. Id.
108. Id. at 28.
109. See Wagner Duys & Wood, Form 8288-B May Reduce a Foreign Investor’s FIRPTA With-

holding Tax Liability on Sale of a U.S. Real Property Partnership Interest, WAGER DUYS & WOOD,
https://wagnerduys.com/blog/form-8288-b-may-reduce-a-foreign-investors-firpta-with-
holding-tax-liability-on-sale-of-a-u-s-real-property-partnership-interest/ [https://perma.cc/
LDB4-SPT5] (FIRPTA and other withholding tax rules are technical for foreign investors.
Therefore, it is advisable to consult with a qualified U.S. tax professional who has experi-
ence with these investment structures. Wagner, Duys & Wood specialize in FIRPTA strate-
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REITs, they should likewise be in place for partnerships. The United
States should incentivize one form of investment over another.

B. The United States is Not Collecting the Intended Tax Income
from REITs

In 2007, FIRPTA was expanded to include distributions made by
REITs.110 A foreign REIT partner that sells an interest is taxed based
on the partner’s distributive share of the unrealized gain of the assets
that relate to a U.S. trade or business.111 The real estate interest in-
cludes any interest so long as the interest is not as a creditor.112

An REIT is a “company that owns, operates, or finances income-
generating real estate.”113 Like mutual funds, investors buy shares in
REITs.114 An REIT enables “individuals and entities to invest in liquid,
diversified, professionally managed, income-producing real estate by
pooling different investors’ capital and then investing the money in
real estate assets.”115 Foreign owners of U.S. REITs are subject to “U.S.
taxation on any gains realized.”116

Foreign REIT shareholders have the potential to exercise two tax
exemptions. The exemptions would eliminate any Internal Revenue
Service (“IRS”) income benefit received from FIRPTA. The first ex-
emption is that “the gain from the sale of a U.S. REIT by a foreign
shareholder is not subject to FIRPTA if (1) the REIT is regularly
traded on an established securities market, and (2) the shares are sold
by a foreign investor that owns five percent or less of the REIT.”117

The second exemption allows a foreign shareholder to avoid taxes if
the REIT is domestically controlled.118 Domestically controlled means

gies and compliance to maximize returns. The foreign investor will bear the cost of this
consultation.).

110. Alex Hendrie, Reduce the Tax on Foreign Investment in U.S. Real Estate, REAL CLEAR

MARKETS (Apr. 22, 2020), https://www.realclearmarkets.com/articles/2020/04/22/re-
duce_the_tax_on_foreign_investment_in_us_real_estate_489734.html [https://perma.cc/
3EVB-BPMQ].

111. See Taylor, supra note 39.
112. See id. at 10.
113. James Chen, Real Estate Investment Trust (REIT), INVESTOPEDIA (June 30, 2020),

https://www.investopedia.com/terms/r/reit.asp [https://perma.cc/TLC8-GDJD].
114. See id.
115. Howard, Pancak & Schackelford, supra note 94, at 7.
116. REIT Considerations for International Investors, RSM (Aug. 29, 2018), https://

rsmus.com/what-we-do/industries/real-estate/reit-considerations-for-international-inves-
tors.html [https://perma.cc/7UVA-MVW6].

117. Howard, Pancak & Schackelford, supra note 94, at 11.
118. REIT Considerations for International Investors, supra note 116. (Foreign investors are

exempt from all FIRPTA taxes if the REIT is domestically controlled. For example, the



Issue 1] A FULL REPEAL OF FIRPTA 165

that more than fifty percent of the value is owned by U.S. investors.119

Most publicly traded U.S. REITs are domestically controlled.120 How-
ever, REITs are not required to report shareholder composition, so it
is difficult for the foreign investor to determine whether an REIT is
domestically controlled.121 As a result, foreign investors are likely to
control less than ten percent of the REIT to exempt themselves from
income tax on the gain per share.

Legislative history fails to explain why REIT exemptions were cre-
ated.122 A possible explanation could be that FIRPTA was enacted in
the 1980s when REITs were not a popular investment opportunity.123

The domestically controlled U.S. REIT exemption exempts foreign in-
vestors from almost half of the tax that would otherwise be due on sale
of their entire interests.124 Combining the two exemptions would al-
low a foreign investor to form an REIT in the United States, elect to
be a partnership, then have the REIT borrow from the partnership. As
long as the foreign investor has ten percent interest or less in the part-
nership, the foreign investor will not pay any tax upon disposition of
interest.

REITs have become a large investment vehicle, and they are no
longer limited to the real estate sector of the economy. Today, REITs
include “timber, wireless communication facilities, data storage facili-
ties, lodging and health care facilities, and most recently, gaming casi-
nos.”125 For example, the largest market capitalization REITs of 2020
are two telecommunications REITs: American Tower and Crown Cas-
tle International.126 In addition, the United States market contains
the worlds’ ten largest REITs.127

REITs provide domestic and foreign investors tax benefits. As in-
vestment interest in REITs continues to grow, U.S. tax policy must
adapt to the changing shift in investment preference. If foreign inves-
tors can invest in REITs without paying any additional taxes, then a

exemption allows foreign investors to avoid capital gains tax and return of capital distribu-
tion taxes.).

119. Id.
120. See Howard, Pancak & Schackelford, supra note 94, at 7.
121. Id. at 12.
122. See Taylor, supra note 39, at 31.
123. Id.
124. See id. at 24.
125. See id. at 33.
126. Statista Research Department, Leading REITs Globally 2020, by Market Cap, STATISTA

(Nov. 6, 2020), https://www.statista.com/statistics/1064641/largest-global-reit-market-
cap/ [https://perma.cc/M37V-TH93].

127. Id.
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full FIRPTA repeal is not going to impact tax collection because for-
eign nationals are not currently paying additional taxes for their REIT
investment. So long as the tax exemptions are in place, the United
States cannot effectively collect taxes on foreign-owned REITs.

Rather than force foreign investors to figure out whether an
REIT is domestically controlled or controls less shares, the United
States would be best served by welcoming foreign investment in the
marketplace. Infrastructure REITs and traditional REITs give the
Biden administration the option to fund infrastructure reform
through private investment.128

III. Foreign Investment in the United States Has Decreased,
Though Foreign Investment Remains Vital

The United States has seen a decrease in foreign investment in
residential real estate.129 Former President Trump and Congress’s
anti-foreigner rhetoric led to a decrease in FDI, despite warnings by
the administration’s cabinet members of the importance of maintain-
ing FDI.130 Prior to the recent anti-foreigner rhetoric and decrease in
FDI, the United States has long been regarded as an ideal location for
FDI.131

128. Sean Barber, Evan Hudson, Michelle Jewet & Richard Madris, Biden Infrastructure
Plan–Opportunities for REITs, JD SUPRA (Apr. 9, 2021), https://www.jdsupra.com/
legalnews/biden-infrastructure-plan-opportunities-9661413/ [https://perma.cc/A22Z-
FQ4C].

129. Keira Wingate, Home Sales to Foreign Buyers Drop to the Lowest Level in a Decade Amid
COVID, USA TODAY (July 26, 2021, 3:15 PM), https://www.usatoday.com/story/money/
personalfinance/real-estate/2021/07/26/real-estate-housing-market-foreign-buyers-disap-
pear/5374282001/ [https://perma.cc/YU44-JUXY].

130. See USCBC, Foreign Direct Investment in an “America First” Administration, CHINA BUS.
REV. (May 22, 2017), https://www.chinabusinessreview.com/foreign-direct-investment-in-
an-america-first-administration/ [https://perma.cc/EJ7V-GCDL]; See Isidore, supra note
21.

131. See Sophie Ireland, Ranked: Countries With the Best Foreign Direct Investment Opportuni-
ties, 2020, CEOWORLD MAGAZINE (May 9, 2020), https://ceoworld.biz/2020/05/09/
ranked-countries-with-the-best-foreign-direct-investment-opportunities-2020/ [https://
perma.cc/6MYK-MDJP] (“The United States has been recognized as the best country in
the world for foreign direct investment . . . .” The ranking is evaluated based on a survey of
global business executives, financial advisors, affluent families, financial institutions, corpo-
rations, private investors, and high-to-ultra high net worth individuals that “rank markets
that are likely to attract the most investment in the next three years.”).
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A. The Former Presidential Administration and Senator Rubio’s
Anti-Foreigner Rhetoric Decreased Foreign Investment

The United States has seen a recent decrease in foreign invest-
ment in real estate.132 This is partially due to the souring political rela-
tionships between the United States and China.133 The Chinese are
the leading investors in U.S. real estate, but there has been a fifty-six
percent decline in investment over the previous twelve months.134

Over the years, the Chinese government has restricted the outflow of
cash, and it has prevented its citizens from purchasing foreign prop-
erty.135 The continued trade tensions and the Trump administration’s
past restrictions on visa issuance to Chinese visitors have restrained
some of the economic activity between the United States and
China.136

The pandemic certainly has not eased tensions between the two
countries. Between the uncertainty caused by the pandemic and the
current travel restrictions, Chinese investors have rescinded previous
real estate investment deals.137

The decrease in real estate investment is not just limited to Chi-
nese investment. Foreign nationals purchased $50 billion less of U.S.
commercial real estate, the lowest level in the last five years.138 In gen-
eral, people prefer to see properties in person before purchasing
them.139 However, it was difficult to do so because many countries
imposed travel restrictions on the United States due to its large num-
ber of COVID-19 cases.140 Consequently, the states with the highest

132. See Diana Olick, Foreign Purchases of American Homes Plunge 36% as Chinese Buyers
Flee the Market, CNBC (July 17, 2019, 3:20 PM), https://www.cnbc.com/2019/07/17/for-
eign-purchases-of-american-homes-plunge-36percent-as-chinese-buyers-flee.html [https://
perma.cc/HR4K-7S8Q ].

133. See id.
134. See id. (noting that this statistic was calculated on July 17, 2019).
135. Id.
136. Jacob Passy, Foreign Buying of American Real Estate Plunged Before the Coronavirus Pan-

demic—and Experts Say It’s Only Going to Get Worse, MARKETWATCH (Aug. 8, 2020, 11:57 AM),
https://www.marketwatch.com/story/foreign-buying-of-american-real-estate-plunged-
before-the-pandemic-will-covid-19-push-it-even-lower-2020-08-06 [https://perma.cc/EN8Q-
78SM].

137. Id.
138. Carlos Jose Rodriquez Sr., Slowdown in Foreign Investment in U.S. Real Estate is Cause

for Concern, FORBES (Mar. 17, 2020, 8:15 AM), https://www.forbes.com/sites/forbesreales-
tatecouncil/2020/03/17/slowdown-in-foreign-investment-in-u-s-real-estate-is-cause-for-con-
cern/?sh=4d43c0e155dc [https://perma.cc/R5MN-EJPD] (quoting a February report by
Real Capital Analytics).

139. See Passy, supra note 136.
140. Id.
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COVID-19 cases happen to be the top destinations for foreign buyers,
including Florida, California, Texas, New York, and New Jersey.141 De-
spite the inability to travel and see the properties, a full repeal of
FIRPTA might incentivize foreign investors to purchase, and eventu-
ally sell their properties, because they would not be subject to addi-
tional taxes.

Former cabinet members in the Trump administration acknowl-
edged the necessity of increased foreign private sector investment.142

Elaine Chao, former Transportation Secretary, “stressed the impor-
tance of private investment in U.S. infrastructure and argued that in-
stitutional investors remain a largely untapped source of substantial
investment.”143 However, former Secretary Chao failed to mention
foreign investors “remain reluctant to invest in U.S. infrastructure be-
cause assets like toll bridges, transmission towers, tunnels, and road-
beds are subject to FIRPTA taxation.”144

Additionally, the rhetoric of Senator Marco Rubio, former Chair
of the Senate Intelligence Committee, may have contributed to a de-
crease in foreign investment in U.S. real estate when he introduced
the Home Advantage for American Families Act.145 Senator Rubio
sought to reduce foreign real estate holdings, claiming the invest-
ments were connected to illicit activity that caused an increased invest-
ment in affordable housing.146 Senator Rubio proposed this Act to
restore equilibrium in the housing market for local residents to own a
home and raise families because the cost had become too expensive
for Americans in many cities.147 Besides the anti-foreign investment
rhetoric, the bill proposed raising FIRPTA to thirty percent withhold-

141. Id.
142. See Lowy, supra note 18.
143. Id.
144. Id.
145. Kevin Derby, Marco Rubio Wants to Crack Down on Foreign Real Estate Holdings with

New Bill, FLA. DAILY (Mar. 13, 2020), https://www.floridadaily.com/marco-rubio-wants-to-
crack-down-on-foreign-real-estate-holdings-with-new-bill/ [https://perma.cc/NZD7-2T7E].

146. Id.; see also Randy Shaw, The Republican War on Affordable Housing, BEYONDCHRON

(July 6, 2015), https://beyondchron.org/the-republican-war-on-affordable-housing/
[https://perma.cc/U66R-LD6E]; see also Annie Karni, Maggie Haberman & Sydney Ember,
Trump Plays on Racist Fears of Terrorized Suburbs to Court White Voters, N.Y. TIMES (Jan. 20,
2021), https://www.nytimes.com/2020/07/29/us/politics/trump-suburbs-housing-white-
voters.html [https://perma.cc/7U26-FG5Z] (explaining that Republicans and former
President Trump have historically pushed the myth that affordable housing and public
housing  lead to increased crime).

147. Derby, supra note 145.
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ing taxes on residential real estate held by foreign individuals and
corporations.148

Senator Rubio’s bill has not passed, but it has the potential to
decrease FDI in the U.S. real estate market. Senator Rubio failed to
recognize that international investors are an important part of the
real estate market in the State of Florida.149 The anti-foreign rhetoric
in the proposed bill could also be detrimental to foreign investment
in U.S. infrastructure.

Congress’s anti-foreigner rhetoric has not been a longstanding
opinion. A bipartisan group of legislators led the 2015 FIRPTA reform
because members agreed that FIRPTA reform was not only needed,
but necessary.150 After the bill was written, ninety-five percent of the
Republicans and Democrats on the Senate Finance Committee and
the Ways and Means Committee signed on as co-sponsors of the re-
forms.151 The 2015 bipartisan effort shows that significant FIRPTA re-
form is not only necessary, but also achievable.

B. The United States is the Ideal Location for Foreign Direct
Investment

Foreign investment in the United States is vital to the economy,
not just because of the inflow of cash, but also because of the jobs
created by the investment.152 CEO Magazine rated the United States
as the eighth best country in the world to invest in after the pan-
demic.153 However, prior to the pandemic, the United States was rated
as the best country to invest in.154 FDI plummeted forty-nine percent
in 2020 as COVID-19 plagued the United States, while foreign invest-

148. Id.
149. See How Does FIRPTA Affect Foreign Real Estate Investors?, H&CO ADVISORS,  https://

www.hcoadvisors.com/insights/how-does-firpta-affect-foreign-real-estate-investors [https://
perma.cc/742J-CR6Q] (The National Association of Realtors estimate that international
investors purchased $4.8 billion of U.S. commercial real estate in 2019 and $121 billion of
residential property in 2017-2018.).

150. Lowy, supra note 18.
151. Id.
152. See JULIAN RICHARDS & ELIZABETH SCHAEFER, INT’L TRADE ADMIN., JOBS ATTRIBUTA-

BLE TO FOREIGN DIRECT INVESTMENT IN THE UNITED STATES (2016), https://leg-
acy.trade.gov/mas/ian/build/groups/public/@tg_ian/documents/webcontent/tg_ian_
005496.pdf [https://perma.cc/ZJS6-N4A7].

153. See Emily Pidgeon, 10 Best Countries to Invest in Post-COVID, CEO MAG. (Apr. 29,
2020, 1:27 PM), https://www.theceomagazine.com/business/finance/countries-invest/
[https://perma.cc/FB9F-DJTK].

154. See Ireland, supra note 131.
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ment in China rose by four percent.155 As a result, China has become
the largest FDI recipient for the first time ever.156

According to a report by the United Nations Conference on
Trade and Development, foreign companies have started to turn their
backs on the United States and have taken “advantage of China’s
booming economy and superior management of the COVID-19 pan-
demic.”157 In 2020, FDI in China was stronger than the U.S for the
first time.158 As the pandemic continues, “[i]nvestors are likely to re-
main cautious in committing capital to new overseas productive as-
sets.”159 To bring foreign money back to the United States, the
government must do everything possible to re-incentivize investment
in the U.S. economy.

The United States is an ideal location for foreign investors be-
cause they gain a competitive advantage by investing in the U.S. mar-
kets.160 The United States contains the world’s largest market at
$21.44 trillion dollars, “constituting one-fourth of the world econ-
omy.”161 Additionally, the United States files more international pat-
ents than most countries in the world.162 Finally, the United States was
recently ranked as the sixth-most productive country.163

While foreign investors benefit from investing in the United
States, the United States also benefits from foreign investment. For-
eign-owned companies “pay . . . [and] spend more on research and

155. Sarah Hansen, China Passes U.S. as No. 1 Destination for Foreign Investments as
Coronavirus Upends Global Economy, FORBES (Jan. 24, 2021, 3:45 PM), https://
www.forbes.com/sites/sarahhansen/2021/01/24/china-passes-us-as-no-1-destination-for-
foreign-investment-as-coronavirus-upends-global-economy/?sh=2241e0281252 [https://
perma.cc/ETS7-VRUU].

156. Id.
157. David Goldman, Foreign Companies are Giving Up on the United States and Betting Big

on China, Report Says, CNN BUS. (Jan. 25, 2021, 10:01 AM), https://www.cnn.com/2021/
01/24/investing/us-china-foreign-direct-investment/index.html [https://perma.cc/6BVV-
3GKV].

158. Id.
159. Id.
160. See Why Invest in the United States, SELECT USA, https://www.selectusa.gov/why-in-

vest [https://perma.cc/ZK73-AK5Q].
161. Prableen Bajpai, The 5 Largest Economies in the World and Their Growth in 2020, NAS-

DAQ (Jan. 22, 2020, 2:24 PM), https://www.nasdaq.com/articles/the-5-largest-economies-
in-the-world-and-their-growth-in-2020-2020-01-22 [https://perma.cc/DF5H-HXJ8].

162. China Becomes Top Filer of International Patents in 2019 Amid Robust Growth for WIPO’s
IP Services, Treaties and Finances, WORLD INTELL. PROP. ORG. [WIPO] (Apr. 7, 2020), https://
www.wipo.int/pressroom/en/articles/2020/article_0005.html [https://perma.cc/F237-
7DRT].

163. Most Productive Countries 2021, WORLD POPULATION REV., https://worldpopula-
tionreview.com/country-rankings/most-productive-countries [https://perma.cc/5KED-
GPLP].
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development and produce more exports than comparable US-owned
businesses . . . .”164 This excessive spending by foreign companies
demonstrates the importance of repealing FIRPTA. The United States
should encourage foreign-owned companies to invest in the U.S.
economy and stimulate the economy, rather than spend their money
abroad.

IV. Infrastructure Reform and Jobs: Creative Solutions

As the United States begins to recover from the pandemic, crea-
tive solutions are needed to stimulate the economy. The pandemic
created immense economic turmoil because of states instituting “Stay-
at-Home” orders, requiring all non-essential workers to work from
home.165 Due to the pandemic’s uncertainty, many companies felt
compelled to institute furloughs or layoffs to protect profits.166 A full
repeal of FIRPTA would create jobs and generate immediate money
in the U.S. economy through infrastructure reform.

A. The Pandemic Created Economic Problems

States are facing extreme budget deficits and economic despair
due to the pandemic. Before the pandemic, the unemployment rate
“was at a [fifty]-year low and inflation was also below the [federal gov-
ernment]’s target of [two percent].”167 When the pandemic began,
“unemployment reached 14.7 percent,” the highest rate since World
War II.168 In February 2020, the unemployment rate reached 3.5 per-
cent.169 However, by October 2020, 6.8 million additional people had
become unemployed.170

The pandemic also had a massive impact on the real estate mar-
ket. First, the pandemic has impacted the residential real estate mar-
ket with nearly one in six renters significantly behind on rent
payments, and renters living with children were reported as twice as

164. Isidore, supra note 21.
165. Mervosh, Lu & Swales, supra note 1.
166. Tatyana Shumsky & Kristin Broughton, Companies Choose Furloughs Over Layoffs to

Manage Coronavirus Slowdown, WALL ST. J. (July 6, 2020, 5:44 PM), https://www.wsj.com/
articles/companies-choose-furloughs-over-layoffs-to-manage-coronavirus-slowdown-
11593954001 [https://perma.cc/SD2Q-9FEY].

167. Patton, supra note 5.
168. Id.
169. Id.
170. Id.
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likely to not be caught up on rent.171 However, residential real estate
sales are booming domestically.172 Today, the housing demand is
strong and homes are selling quickly (at prices far greater than what
they were last year).173 The artificial housing inflation has a positive
impact on the economy because rising home prices encourage con-
struction, leading to economic growth.174

From a business standpoint, the pandemic is going to forever
change the way U.S. businesses operate. With so many people success-
fully working from home, many companies have decided that they will
continue this practice well into the future.175 The change in the way
Americans work will lead to a major reduction in demand for com-
mercial real estate.176 It is unclear how the decreased demand will
impact office space, retail, and hotels.177 To further stimulate the
economy and increase employment, a full repeal of FIRPTA would be
beneficial to unlock the true potential of the United States economy.

1. Repeal of FIRPTA Will Create Jobs

In 2017, a repeal of FIRPTA was estimated to increase foreign
investment in the United States by up to $125 billion and create
147,000 to 284,000 new jobs.178 The real estate industry employs more

171. Tracking the COVID-19 Recession’s Effects on Food, Housing, and Employment Hardships,
CTR. BUDGET & POL’Y PRIORITIES (Aug. 9, 2021), https://www.cbpp.org/research/poverty-
and-inequality/tracking-the-covid-19-recessions-effects-on-food-housing-and [https://
perma.cc/8NW8-SMAW].

172. See Chris Arnold, More Space, Please: Home Sales Booming Despite Pandemic, Recession,
NPR (Aug. 28, 2020), https://www.npr.org/2020/08/28/906725372/more-space-please-
home-sales-booming-despite-pandemic-recession [https://perma.cc/AS32-LPYJ].

173. Peter Lane Taylor, COVID-19 Has Changed the Housing Market Forever. Here’s Where
Americans are Moving (and Why), FORBES (Oct. 11, 2020, 7:30 PM), https://www.forbes.com/
sites/petertaylor/2020/10/11/covid-19-has-changed-the-housing-market-forever-heres-
where-americans-are-moving-and-why/?sh=AB6409861fe1 [https://perma.cc/M7NG-
J3MV].

174. See LIDA R. WEINSTOCK, CONG. RSCH. SERV., IF11327, INTRODUCTION TO U.S. ECON-

OMY: HOUSING MARKET, (May 3, 2021), https://fas.org/sgp/crs/misc/IF11327.pdf [https:/
/perma.cc/7AFW-S2UK].

175. See Alexis Benveniste, These Companies  are Working from Home Until 2021—or Forever,
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than 8.8 million workers in service industries such as construction and
development.179 However, the real estate market indirectly supports
millions of additional employees in other industries, including bank-
ing and finance, accounting, architecture, legal, and manufactur-
ing.180 A full repeal of FIRPTA would support broad employment
growth, including increased business demand, which, in turn, will in-
crease the income and wages of employees.181 These two factors are
absolutely critical to the American workers’ recovery from the pan-
demic. Many foreign investors want to invest in the largest, and most
liquid, real estate market but directly see FIRPTA as a hindrance to
doing so.182

2. Repeal of FIRPTA Will Generate Immediate Money

At a minimum, a repeal would inject money into the economy by
creating more foreign investment through REITs. The influx of inter-
national capital would “generate anywhere between twenty-six and
forty-nine billion dollars in total economic activity.”183 In 2015, minor
reforms to FIRPTA led to “tens of billions of dollars of new investment
in the United States, including secondary markets.”184 One leading
study recently found that an “estimated $2.8 trillion of global capital is
available for U.S. real estate markets.”185

Experts estimate that between $65 billion and $125 billion in real
estate investment capital has been invested by foreigners in other
countries and to other asset classes.186 FIRPTA forces foreigners to
invest in other countries because of the restrictive nature of the Act.187

Discouraging foreign investment leads to “the reduction of capital li-
quidity, distortion in relative asset pricing and the unrealized poten-
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of Foreign Investment in Real Property Tax Act, AM. INST. ARCHITECTS (June 17, 2019), https://
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tial of creating local jobs and contributing to the GDP.”188 These
results are detrimental to the workforce and economy as a whole. The
deflated transactional activity and liquidity “decreases the attractive-
ness of new development, which contributes to the further aging of
the U.S. capital stock, as well as continued shortages in housing and
some types of commercial real estate in local markets.”189

B. Infrastructure Reform in the United States Would Stimulate the
Economy and Create Jobs

A complete repeal of FIRPTA could lead to improvements in in-
frastructure across the country because it could facilitate public-pri-
vate partnerships for infrastructure projects.190 In recent years, the
IRS has declared that infrastructure assets could be categorized as real
property interests.191 As a result, any foreign investment in infrastruc-
ture would impose a FIRPTA taxation, further dissuading foreign pri-
vate investors from participating in the proposed infrastructure
plans.192 It is estimated that an additional $2.8 trillion of global capital
could be invested in the U.S. real estate market, of which a substantial
portion would be used on infrastructure.193 Additionally, in 2015, the
House Committee on Ways and Means estimates that a repeal of
FIRPTA would lead to private capital investment in transportation and
infrastructure projects.194 With an estimated “$4.6 trillion in infra-
structure investment needed over the next 10 years and only $2.5 tril-
lion of public and private funding available from existing sources,
innovative solutions are critical and needed.”195 Private and foreign
investment can fill this funding gap.196
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Investing in infrastructure would create jobs and increase domes-
tic investment. The additional investment “would directly spur de-
mand for real estate related transactional services, property
renovations and development, lending activities, and asset manage-
ment services.”197 Economists project that a repeal would support
broad economic growth “spurred by business-to-business demand and
increased income and wages.”198 This projected increase would gener-
ate “between $26 billion and $49 billion in total economic activity. . .
support[ing] an additional 147,000 to 284,000 jobs throughout the
economy and increase income by $8 billion to $16 billion.”199

Congress previously made minor amendments to FIRPTA, easing
the tax burdens and injecting billions of dollars into the U.S. real es-
tate market.200 The greatest economic damage from FIRPTA is real-
ized by midsized markets, because the “scale and profitability of
individual projects is not sufficient to overcome the administrative
and tax burdens FIRPTA creates.”201 Many small-scale investors, espe-
cially those who would be willing to invest in the smaller markets,
choose to avoid investing in the United States altogether.202

The economic benefits of a FIRPTA repeal outweigh the benefits
of keeping FIRPTA. A repeal of FIRPTA could unlock capital and
stimulate real estate and infrastructure investment in midsize and re-
gional markets throughout the United States. The repeal “would ex-
pand the availability of capital, improve market liquidity, and directly
create jobs in construction, finance, and real-estate related industries,
as well as supporting industries that provide goods and services.”203

The Biden administration has made infrastructure reform an eco-
nomic pillar to help the U.S. recover from the COVID-19 pandemic.
Americans widely agree that infrastructure reform to roads, bridges,
and ports is needed.204 However, the main problem is figuring out
how government can pay for reform. It will cost trillions of dollars to
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repair the United States infrastructure.205 While tax increases are cer-
tainly one possibility, a full repeal of FIRPTA would expand foreign
investment, providing a solution that could attract support from vot-
ers and bipartisan lawmakers. More importantly, the public-private
partnerships would ensure that investment is made in small, middle,
and large markets.

V. Foreign Investors are Instead Taking Their Money to the
United Kingdom

The United Kingdom is consistently ranked in the top ten for
most foreign direct investment.206 Once the pandemic hit the United
Kingdom, the government created a “Stamp Duty Land Tax (“SDLT”)
Holiday.”207

A. The United Kingdom’s Stamp Duty Land Tax Holiday

FDI in the United Kingdom has taken a dramatic hit because of
the pandemic.208 FDI fell by almost 100 percent from the previous
year.209 After the Brexit vote, many feared that FDI would drop; in-
stead, the United Kingdom hit a record high for FDI following the
Brexit vote.210 The pandemic has instead created a significant drop in
FDI. The United Kingdom’s “market volatility is rife,” and the “U.K.
has unanswered questions regarding the economy’s ability to recuper-
ate and recover the losses incurred.”211
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In June 2020, the U.K. government introduced a Stamp Duty
Land Tax Holiday.212 SDLT suspended the first 500,000 pounds of all
property sales from being subject to stamp duty taxes in England and
Northern Ireland.213 The tax break applies to all transactions, includ-
ing those made by non-U.K. residents.214 Before the announcement,
SDLT was paid on property that sold for 125,000 pounds or more.215

The tax was supposed to expire on March 31, 2021;216 however,
lawmakers extended the deadline to June 2021 with a phase out plan
by September 2021.217 The SDLT Holiday was aimed at helping buy-
ers who have taken a financial hit because of the pandemic.218 As a
result, individuals accelerated their plans to purchase property to take
advantage of the tax break.219 An acceleration of housing purchases
would lead to a decrease in home purchase demand later in the year.

The United Kingdom is known to be an attractive asset for inter-
national buyers, particularly buyers based in Hong Kong, mainland
China, and Singapore.220 In 2019, international buyers represented
over half of all prime central London property transactions.221 The
goal of the SDLT Holiday is to encourage buyers to return to the
property market to boost the number of transactions taking place and
contribute to the positive growth of housing prices.222 The SDLT Hol-
iday exempts buyers from paying as much as 15,000 pounds.223

The pandemic has not hindered demand from the main investors
listed above.224 Between December 2019 and June 2020, investors
from Hong Kong and mainland China invested around $374 million
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into prime central London property transactions.225 The investment
in London property from Hong Kong is likely to continue because the
political situation in Hong Kong is “compelling investors in the juris-
diction to consider stable markets with assets that can deliver modest
capital growth in the medium-to long-term.”226 Manchester has also
seen a spike in the number of real estate inquiries from Hong Kong
about its properties.227 Wealthy people from Hong Kong already have
a foothold in the United Kingdom, and they have begun to displace
or diversify their capital outside of Hong Kong.228 Hong Kong re-
sidents are shifting their investment from the United States’ real es-
tate market to the real estate market in the United Kingdom due to
the concern caused by the pandemic and the diplomatic relations fol-
lowing the 2020 election.229

B. The SDLT Holiday Has Created a Boom in the Residential Real
Estate Market, Despite COVID-19

The SDLT Holiday is applicable to foreign investors, and it has
proven vital to the property market’s performance in the second half
of the year.230 Nationwide, the housing price index revealed that the
annual price rose 6.5 percent in November, the highest level recorded
since January 2015.231 Additionally, the U.K. Property Transactions
statistics showed that between August 2020 and September 2020, the
total number of residential transactions increased by 21.3 percent.232

Foreign investors have particularly taken advantage of this SDLT Holi-
day because once the tax holiday is up, they will face an additional two
percent surcharge, which will increase the amount of tax they are lia-
ble to pay.233

The United States government has not considered a tax holiday
approach, but it would be a viable option. At a minimum, it could
inject money instantly into the U.S. economy, similar to the U.K. resi-
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dential real estate market, in order for the United States to keep up
with other countries in FDI.

Conclusion

The United States needs to achieve infrastructure reform and stay
competitive in FDI. The economic benefits at stake in terms of jobs
and money are too immense to do nothing. During this time, the
United States needs to think of innovative solutions to solve the
problems at hand. In addition, the Biden administration has stressed
the importance of accomplishing infrastructure reform. Rather than
argue about how the government is going to pay for infrastructure
reform, there is a simple solution available–repeal FIRPTA. However,
if the United States does not repeal FIRPTA, then a policy like the
United Kingdom’s Stamp Duty Tax Holiday must be considered as an
alternative. The United Kingdom credits its SDLT Holiday for main-
taining strong FDI in residential real estate, despite the fiscal implica-
tions of COVID-19.234

The United States must think of innovative approaches to over-
come the economic downturn created by the pandemic and achieve
infrastructure reform. To do so, FIRPTA should be repealed, but if
not possible, then a tax holiday is a viable alternative.
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