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Introduction

IN RECENT MONTHS, there has been a building wave calling for
mandatory COVID-19 vaccinations across the country. In March 2021,
Rutgers University announced that all students would need to be vac-
cinated to return to campus starting in the fall semester of 2021.1
Shortly thereafter, Houston Methodist Hospital announced
mandatory vaccinations for its staff.2 In May 2021, Delta Air Lines be-
gan requiring new employees to be vaccinated.3 This ripple turned
into a wave—as of August 6, 2021, 647 colleges and universities,4 the
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federal government,5 and the military now requires vaccinations for
all students and staff, employees, and service members, respectively.6

Nonetheless, these calls for mandatory vaccinations have hit an
impasse, with many individuals remaining steadfast in refusing to be
vaccinated due to worries and concerns about the experimental na-
ture of the vaccines and their potential side-effects.7 Vaccinations have
long been a political topic,8 and in this environment the politics of
COVID-19 vaccinations have become supercharged. Some govern-
ments have even passed laws forbidding vaccination requirements.9 As
a result, even some nationally recognized experts on the forefront of

that-will-require-students-to-be-vaccinated-against-covid-19 [https://perma.cc/2FHW-
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urging significant actions against COVID-19 have cautioned against
mandating COVID-19 vaccinations at this time.10 In this environment,
a natural question arises: “What should an ethical and strategic em-
ployer do about COVID-19 vaccines?”11

Sometimes when there is an impasse, it becomes essential to
change the terms of the debate; here, that is what employers should
do. This Article offers a three-tiered approach for employers that fo-
cuses on two key elements underlying the differential rates in vaccina-
tion: misinformation and inequity. This approach is grounded in
ethical obligations to employees, customers, and communities, along
with strategic considerations of a valued and engaged workforce with
connections to communities. Based on an analysis of these fundamen-
tal ethical and strategic considerations, this Article offers a table for
employers to assess which tier is appropriate for their organization. To
demonstrate how this table can be used, this Article offers two applica-
tions: one to the large Houston Methodist Hospital and the other to a
local insurance office.

Regardless of which tier an organization falls into, all employers
need to do something to increase vaccination rates and lead the
United States out of this current pandemic. Employers need to bring
information and vaccine access not just to their employees but also to
their customers and communities. Employers cannot sit back and wait
for others to take steps. They must be proactive, principled leaders.
Employers need to engage with their communities—they need to go
out to barber shops and beauty salons,12 to churches and American
Legion posts, to grocery stores and gas stations. These efforts will
strengthen the bonds between employers and their employees, cus-
tomers, and communities. These stronger bonds are necessary to de-

10. For example, Michael Osterholm, Director of the Center for Infectious Disease
Research and Policy at the University of Minnesota, opposes mandates for vaccinations due
to a mandate’s negative effects on the “vaccine hesitant.” See Univ. of Minn. Consortium on
L. & Values, COVID Controversies Webinar: Should Colleges and Universities Mandate Vaccination
for COVID-19? (July 23, 2021), https://www.youtube.com/watch?v=docPnzzmv0E [https://
perma.cc/Q6A6-BMRW].

11. This article follows the approach of Dale B. Thompson & Susan A. Supina, What
Ethical & Strategic Employers Should Do About Arbitration, 14 VA. L. & BUS. REV. 221 (2020).

12. See, e.g., WCCO-TV Staff, 14 MN Barber Shops Participate in Program to Encourage
COVID-19 Vaccination in Black Community, WCCO (July 28, 2021, 9:24 AM), https://minne-
sota.cbslocal.com/2021/07/28/14-minnesota-barber-shops-working-with-federal-program-
to-encourage-vaccination-in-black-community/ [https://perma.cc/E9DC-RAJM]. See also
Univ. of Minn. Consortium on L. & Values, supra note 10 (Stephen B. Thomas, Director of
the Center for Health Equity at the University of Maryland, arguing for outreach to Black
populations, such as via barber shops and beauty parlors).
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feat COVID-19, and they also serve a preventative function—to defend
against the next virus.

The Article proceeds as follows. In Part I, it examines recent legal
academic literature on vaccination mandates.13 Part II offers the legal
background and recommendations for employers around COVID-19
and vaccinations. Part III addresses the ethical considerations related
to vaccination mandates, and this Article finds certain factors have
more significant weight than others. Next, Part IV offers strategies for
employers to adopt, including a three-tiered approach, and specific
recommendations all employers should follow. This Article provides a
table that examines different factors under the three-tiered approach
and demonstrates how to use the table by walking through two exam-
ples. Finally, this Article concludes with lessons for the improved man-
agement of future health crises by employers, including the ongoing
need to address misinformation and inequity.

I. Literature Review on Employer Health Mandates

This Article begins with a review of the scholarly literature on vac-
cinations in the workplace. Many scholars before and during the
COVID-19 pandemic have contributed to the understanding of the
current pandemic and its implications for employers. Generally, these
pieces assume that potential mandates are appropriate, subject to
careful legal planning and risk assessment. There is a range in ap-
proaches to workplace mandates, with some articles dissenting from
the majority view and others examining the privacy implications of the
most common reasonable accommodation.

A. Baxter: Employer-Mandated Vaccination Policies

A 2017 article by Teri Dobbins Baxter examines mandatory work-
place vaccinations.14 Baxter ties the difficulties of vaccination man-
dates in part to the tensions between pro- and anti-vaccine employees,
including those in health care.15 The article preages the COVID-19
pandemic, noting that most vaccination discussions centers on influ-

13. See GEORGE J. SIEDEL, THE THREE PILLAR MODEL FOR BUSINESS DECISIONS: STRAT-

EGY, LAW AND ETHICS (2016) (this Article’s approach draws on George Siedel’s “Three Pil-
lar Model”).

14. Teri Dobbins Baxter, Employer-Mandated Vaccination Policies: Different Employers, New
Vaccines, and Hidden Risks, 2017 UTAH L. REV. 885 (2017).

15. Id. at 885.
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enza vaccines but many illnesses may raise workplace vaccination
issues.16

Baxter discusses Fourteenth Amendment liberty interests (for
government employers), raising the Jacobson v. Massachusetts case as an
example of courts upholding government-mandated vaccination,17

and comments on the Free Exercise Clause, noting it does not create
an obstacle to employers desiring a vaccination mandate.18 The article
focuses mainly on federal provisions requiring reasonable accommo-
dations and explains each provision’s requirements: Title VII of the
Civil Rights Act (“Title VII”) for religious objections and the Ameri-
cans with Disabilities Act (“ADA”) for health-related vaccine issues.19

The piece reviews vaccination mandates in schools and in larger
populations before arriving at health care workplace vaccinations.
While health care worker vaccinations makes sense to protect patients,
Baxter notes achieving that protection has been an “elusive goal.”20

Despite Center for Disease Control (“CDC”) recommendations, flu
vaccination levels among healthcare workers remained well below the
ninety percent goal by 2011–12, with doctors and nurses at 77.9 per-
cent and long-term care staff at fifty-two percent vaccinated.21 Further,
health care unions and individual employees have challenged vaccina-
tion mandates.22

Given these difficulties, it is not surprising that comparatively few
hospitals and health care companies establish vaccination mandates.
Baxter’s article also notes the possible contributing factor that
“[t]here are no published cases of patients successfully suing a hospi-
tal because the patient contracted influenza from an unvaccinated
healthcare worker.”23 Health care employers also have concerns over
“religious or disability discrimination and a general sense that employ-
ees will oppose such policies as an intrusion on their personal liber-

16. Id. at 886–87.
17. Id. at 888. See also infra Section III.A (discussion of Jacobson v. Massachusetts, 197

U.S. 11 (1905)).
18. Baxter, supra note 14, at 891.
19. Id. at 893–95; Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e–2000e-

17; Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101–12213.
20. Baxter, supra note 14, at 906.
21. Id. at 908 (quoting Alexandra M. Stewart & Marisa A. Cox, State Law and Influenza

Vaccination of Health Care Personnel, 31 VACCINE 827, 830 (2013)). The overall 2011–2012
vaccination rate was 66.9 percent for the health care worker population. Stewart & Cox,
supra, at 827.

22. Baxter, supra note 14, at 909–12.
23. Id. at 913 (citing Va. Mason Hosp. v. Wash. State Nurses Ass’n, 511 F.3d 908, 916

(9th Cir. 2007)).
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ties.”24 While the article affirms there are few legal obstacles to non-
health care employer mandates, such requirements are rare.25

The article notes there are obstacles to proving the duty exists
from the employer to employees to slow or halt the spread of infec-
tious disease.26 Liability to customers also seems unlikely—“[u]nless
the employees pose a greater risk than the public, there is no reason
to believe that a business must protect its customers from risks that the
customer is likely to encounter anywhere else.”27 Baxter does not dis-
miss the possibility that a company catering to at-risk populations
might be found to have a duty to pursue vaccination in a future suit.28

Baxter presciently notes that new vaccine formulations may raise
objections and hints at the possibility of legal risks.29 She recommends
that public officials and employers have a framework for vaccine deci-
sions that helps to balance the benefit to the public against the risk of
the vaccine.30

B. Habib and Penan: Ethical and Legal Overview for Health Care
Workers

A COVID-19 era Health Lawyer article also considers vaccinations
for health care workers.31 M. Hamza Habib, a physician, and Hayley
Penan, an attorney, offer a cross-disciplinary perspective on
mandatory COVID-19 vaccinations in the health care sector.32 The ar-
ticle substantiates data that vaccination rates among health care work-
ers are lower than anticipated, with worker vaccination concerns
remaining high.33 A review of vaccine objections among this popula-
tion cites to social media theories,34 historical exploitation in medical
testing of Black, Indigenous, and People of Color (“BIPOC”),35 a lack

24. Id. at 914.
25. Id. at 919–20.
26. Id. at 921.
27. Id. at 922–23.
28. Id. at 923.
29. See id. at 925.
30. Id.
31. M. Hamza Habib & Hayley Penan, Mandatory COVID-19 Vaccination for Healthcare

Workers: A Medical, Ethical and Legal Overview for Healthcare Systems and Employers, 33 HEALTH

LAW. 6 (2021).
32. Id. at 6, 11–21.
33. Id. at 7.
34. Id. at 10–11.
35. Id. at 10 (including the Tuskegee Syphilis study from 1932–1972, which created

long-lasting trauma and mistrust of medical professionals in BIPOC individuals as clinical
subjects were not told they had Syphilis nor were provided treatment; as a result of this
deception, 128 Black study participants died).
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of long-term safety data,36 and the unusually fast development of the
current vaccine formulations,37 among others. Health care workers
may also have self-sacrificing ideals that lead to a desire to save vaccine
doses for others.38 Given these issues, Habib and Penan look to the
Hippocratic model as a guide for vaccine decisions.39 They also sug-
gest employing a public health model at the employment level.40

C. Glovsky and Williams: Practice Tips for COVID-19 Vaccinations

In another COVID-19 article, two practitioners from the Locke
Lord law firm review the legal issues surrounding mandatory work-
place vaccination programs.41 While the Equal Employment Opportu-
nity Commission (“EEOC”) validated mandatory vaccination
programs for COVID-19 in its December 2020 guidance, other legal
issues remain.42 The authors warn employers to remember the obliga-
tion to offer reasonable accommodations as defined by Title VII and
the ADA.43 They also raise the possibility of employer liability for in-
jury caused by COVID-19 vaccines while under an Emergency Use Au-
thorization (individuals with the “opportunity to receive the
vaccination also have the right to refuse it”).44 While “[n]othing com-
pels employers to mandate vaccinations,”45 the authors offer several
advantages to doing so, including increased productivity and a safer
work environment.46

D. Woods: Public Health Policing and the COVID-19 Vaccination
Mandate

In a 2021 article, Tryon Woods examines vaccination mandates
through a policing lens.47 Woods argues contemporary policing is a
systemic product and a cultural phenomenon motivated and main-

36. See id. at 9.
37. Id. at 8–9.
38. Id. at 12.
39. Id. at 12–13.
40. Id. at 13.
41. Richard D. Glovsky & Kimberly F. Williams, Practice Tips: COVID-19 Vaccinations:

Thoughts for Employers, 65 BOS. BAR J. 25, 25 (2021).
42. See id.
43. Id.
44. Id.
45. Id.
46. Id.
47. Tryon P. Woods, Public Health Policing and the Case Against Vaccine Mandates, 33 ST.

THOMAS L. REV. 219, 220 (2021).
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tained by racism.48 He asserts “public health policing” is simply an
extension of the existing policing model and has little to do with pro-
ducing “a public in good health.”49

First, Woods deconstructs the extent of the pandemic. While
COVID-19 does cause illness and sometimes death, Woods notes the
infection mortality rate measured by the World Health Organization
(“WHO”) had a median figure of 0.27 percent, with the mortality risk
skewed dramatically by age.50 For tuberculosis (“TB”), the top infec-
tious disease, WHO figures show ten million people “fell ill with TB in
2018” with a three percent mortality rate: “[F]igures that dwarf
COVID-19 in every way, but with no commensurate public outcry or
public health mobilization.”51

Based on these figures, Woods queries whether vaccination and
masking are truly warranted.52 He argues that the “obsessive focus on
vaccination as the only viable solution to COVID-19” is at odds with
scientific studies’ clinical evidence of effective treatments.53 He then
considers whether masking initiatives make sense given the evidence,
noting that even the highly touted N-95 masks only exclude particles
to 0.3 microns, while the coronavirus and flu viruses are less than half
that size.54 Given these figures, Woods identifies vaccination and
masking efforts as social controls that “fuel paranoia and social discon-
nection.”55 Ultimately, Woods rejects vaccination and masking pro-
grams from the government (and, by implication, from employers) as
ineffective for their stated purposes.

E. Kim: Facemask Requirements

A pre-pandemic comment written by Janet Kim in the San Diego
Law Review addresses masking as a vaccination accommodation for
health care workers in regard to influenza outbreaks.56 The comment
concludes that a mask requirement in that circumstance was a “scarlet
letter” that identified health care workers who had not received an

48. See id. at 224.
49. See id. at 226.
50. Id. at 232.
51. Id. at 233.
52. See id. at 233, 235.
53. Id. at 233.
54. Id. at 235–36.
55. Id. at 236.
56. Janet S. Kim, Masking Your Rights: Facemask Requirements Under Mandatory Influenza-

Vaccination Policies Violate Privacy Rights of Health Care Workers, 53 SAN DIEGO L. REV. 427,
427–31 (2016).
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influenza vaccine.57 A mask in an otherwise unmasked workforce
would violate workers’ right to privacy by flagging those with a vaccine
accommodation.58 The comment notes several possible causes of ac-
tion for workers whose privacy is compromised by such accommoda-
tions, including privacy torts, Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”) privacy provisions, and constitu-
tional claims.59 Further, the comment reviews scientific literature to
conclude that the case for masking is “mixed at best.”60 Given the
questions over mask efficacy and the stigmatizing effects of visible
masks, the comment recommends health care employers mandate
vaccinations to prompt objectors to seek a reasonable accommodation
meeting the requisite legal standard.61 For example, one hospital im-
plemented a vaccination mandate and approved fewer than two per-
cent of hospital employees for an exemption and to remain without a
mask.62

While these articles offer a good start for understanding the legal
context around an employer vaccination mandate, this Article offers a
wider perspective. The following sections dig deeper into the legal
background and examine the ethical frameworks and strategic consid-
erations involved in vaccination mandates by employers.

II. Legal Background

The pandemic presents unique challenges, but those challenges
arise against a familiar legal backdrop. Section A begins with Jacobson
v. Massachusetts—a case from more than one hundred years ago—and
notes federal guidance on requiring vaccinations. Section B then dis-
cusses the fundamental employment law doctrine of at-will employ-
ment. Section C addresses disability accommodations, religious
accommodations, other federal and state privacy and employment
doctrines, and how each of these measures impact vaccination man-
dates in the workplace. Next, Section D provides an overview of
HIPPA. Lastly, Section E reviews state privacy, data protection, and
employment laws.

57. Id. at 428–29, 468.
58. Id. at 428–30.
59. Id. at 449–60.
60. Id. at 464–65.
61. Id. at 466–67.
62. Id. at 467–68.
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A. Jacobson v. Massachusetts and Current EEOC Guidance

Vaccination case law is rooted in the Supreme Court’s 1905 deci-
sion, Jacobson v. Massachusetts.63 Massachusetts law provided that city
and town boards of health could require vaccinations “if, in its opin-
ion, it [was] necessary for the public health or safety” and provided
free vaccines.64 Those aged twenty-one or older who did not receive
the vaccine and did not qualify for the exemption could be fined five
dollars.65

In 1902, the city of Cambridge instituted a smallpox vaccination
program.66 Following a board of health decision in line with the state
statute, the city required unvaccinated residents and those not vacci-
nated post-1897 to receive the vaccine.67 The trial court held plaintiff
Jacobson refused the vaccination, and he was fined five dollars.68

Jacobson appealed, arguing the mandate violated the Equal Protec-
tion Clause of the Fourteen Amendment, among other claims.69 He
lost his appeal and sought review by the United States Supreme Court.

The Supreme Court affirmed, holding that the mandate was ac-
ceptable under state law and the U.S. Constitution.70 States retained
police powers, and those powers could be exercised for the “common
good,” even if that exercise impinged on individual liberty.71

Mandatory vaccinations administered by a municipality under state
law were deemed a valid use of police powers if they were “reasonably
required for the safety of the public.”72

Justice Harlan’s focus on the common good to be achieved
through vaccination is well-summarized in the following passage:

If such be the privilege of a minority, then a like privilege would
belong to each individual of the community, and the spectacle
would be presented of the welfare and safety of an entire popula-
tion being subordinated to the notions of a single individual who
chooses to remain a part of that population. We are unwilling to
hold it to be an element in the liberty secured by the Constitution
of the United States that one person, or a minority of persons, re-

63. 197 U.S. 11 (1905).
64. Id. at 12 (quoting MASS. REV. L., Ch. 75, § 137 (1902)).
65. Id.
66. Id. at 12–13.
67. Id.
68. Id. at 13–14.
69. Id.
70. Id. at 39.
71. See id. at 25–26.
72. Id. at 28. The Court noted the statute allowed exceptions for “unfit” children;

however, the statute’s failure to extend that exception to adults did not violate equal pro-
tection as it applied evenly to all in like positions. Id. at 30.
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siding in any community and enjoying the benefits of its local gov-
ernment, should have the power thus to dominate the majority
when supported in their action by the authority of the state.73

Jacobson thus established the constitutional validity of govern-
ment-required vaccination, and the case remains a foundation for
public health mandates.74 As employers became more prominent ac-
tors in public life, however, immunization debates also moved to the
workplace. The legal environment of American employment raises po-
tential conflicts between unvaccinated workers and employers requir-
ing vaccinations.

Despite these conflicts, employers are within their rights to re-
quire their employees be vaccinated, under certain circumstances.
The EEOC determined as much when it issued initial guidance in De-
cember 2020.75 This guidance supplemented Occupational Safety and
Health Administration (“OSHA”) recommendations.76  As of August
13, 2021, and in addition to recommendations concerning masking
and testing, OSHA now recommends an employer vaccination and
testing mandate, with appropriate exceptions.77

Next, the Article turns to examining the foundational principle
of at-will employment that underlies these guidance documents.

B. At-Will Employment

At-will employment is the foundation of American employment
law, particularly distinguishing the U.S. labor market from those in
Europe. Consequently, any examination of a possible employer vacci-
nation mandate must begin with evaluating the impact of the at-will
employment doctrine. Under at-will employment, both the employer
and the employee have a right to terminate an employment contract,

73. Id. at 37–38.
74. Id. at 39. It also appears to be the basis for state-level efforts to reduce municipal

power to mandate vaccines. See, e.g., S.B. 97, 2021 Leg., Reg. Sess. (Ala. 2021) (arguing to
repeal state law that established a system for compulsory vaccination by municipalities).

75. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other
EEO Laws, EEOC (Oct. 13, 2021), https://www.eeoc.gov/wysk/what-you-should-know-
about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws [https://perma.cc/C5KV-
LV6K] [hereinafter EEOC COVID-19 Guidance].

76. Protecting Workers: Guidance on Mitigating and Preventing the Spread of COVID-19 in the
Workplace, OSHA (June 10, 2021), https://www.osha.gov/coronavirus/safework [https://
perma.cc/7TSK-3393] [hereinafter OSHA COVID-19 Guidance].

77. Id. (urging employers to “consider adopting policies that require workers to get
vaccinated or to undergo regular COVID-19 testing—in addition to mask wearing and
physical distancing—if they remain unvaccinated”).
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at any time, as long as it is for a legal reason (and not a discriminatory
one).78

The United States has maintained a long and steadfast adherence
to the at-will employment doctrine. Until the mid-1970s, the rule
thrived with “virtually no restrictions or limitations in all jurisdic-
tions.”79 For decades since, legal commentators heralded the impend-
ing death of the at-will doctrine, citing growing exceptions, worker
demands, and alternative examples as potentially lethal.80

With apologies to Mark Twain,81 reports of the doctrine’s death
have been “greatly exaggerated.”82 Richard Epstein’s famous 1984 de-
fense of at-will relationships pointed to the encroachments of the Na-
tional Labor Relations Act and Title VII as threats to the former
order.83 Although federal civil rights laws, including the 1990 ADA
and the Genetic Information Nondiscrimination Act of 2008, give
grounds for employees to combat discrimination,84 the at-will rule
seems not to have needed Epstein’s advocacy. At-will employment re-
mains the standard basis for employment relationships nationwide.85

78. Richard J. Kohlman, Wrongful Discharge of At-Will Employee, 31 AM. JUR. TRIALS 317,
§ 4 (1984).

79. Id. at § 1.
80. See, e.g., Deborah A. Ballam, Employment-At-Will: The Impending Death of a Doctrine,

37 AM. BUS. L.J. 653 (1999–2000); David Dominguez, Just Cause Protection: Will the Demise of
Employment-At-Will Breathe New Life Into Collective Job Security?, 28 IDAHO L. REV. 283
(1991–1992); Gary E. Murg & Clifford Scharman, Employment At Will: Do the Exceptions Over-
whelm the Rule?, 23 B.C. L. REV. 329 (1981–1982); Donald H.J. Hermann & Yvonne S. Sor,
Property Rights in One’s Job: The Case for Limiting Employment-At-Will, 24 ARIZ. L. REV. 763
(1982).

81. See Robert Deis, Reports of Mark Twain’s Quip About His Death Are Greatly Misquoted
. . ., THIS DAY IN QUOTES (June 2, 2018), http://www.thisdayinquotes.com/2010/06/re-
ports-of-my-death-are-greatly.html [https://perma.cc/32PA-HMHK] (discussing the story
of the famous quote attributed to Twain, “The reports of my death are greatly
exaggerated”).

82. Michael A. Katz, Still Crazy After All These Years: The Employment At-Will Doctrine and
Public Policy Exceptions, 10 ATLANTIC L.J. 1, 1 (2007) (“The predicted demise of the employ-
ment at-will doctrine . . . in the United States has been premature.”). See also Waters v.
Churchill, 511 U.S. 661, 679 (1994) (finding an at-will government employee generally
lacks recourse in the Constitution for protection against dismissal); Ingersoll-Rand Co. v.
McClendon, 498 U.S. 133, 145 (1990) (rejecting public policy exception to state employ-
ment-at-will doctrine in favor of ERISA preemption).

83. Richard A. Epstein, In Defense of the Contract at Will, 51 U. CHI. L. REV. 947, 947
(1984).

84. 42 U.S.C. §§ 12101–12213; Genetic Information Nondiscrimination Act of 2008,
122 Stat. 881 (2008).

85. See, e.g., FRANK B. CROSS & ROGER LEROY MILLER, THE LEGAL ENVIRON-
MENT OF BUSINESS 442 (Cengage Learning, 11th ed., 2021).
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As employers consider COVID-19’s impact and variant vaccina-
tion mandates, they may be comforted by the persistence of the at-will
doctrine. At-will employment has a strong history of prevailing in vac-
cine disputes, despite employee civil rights claims.86

Several cases concerning religious accommodations illustrate the
usual outcome. In 2015, the Court of Appeals in North Carolina held
that a Seventh Day Adventist employee working at a skilled nursing
facility who objected to pork products in flu vaccines was lawfully ter-
minated when she refused an alternative, egg-based option.87 In 2016,
a Massachusetts federal district court evaluated a situation where a
Muslim hospital employee objected to a pork-based vaccine formula-
tion for influenza.88 The patient-facing worker was offered a non-gela-
tin formulation that she also refused—an action leading to her
termination.89 The district court held that the plaintiff received rea-
sonable accommodations, including the alternative formulation and
support for changing to a low-contact position within the hospital.90

In 2020, the Fifth Circuit Court of Appeals upheld the termination of
a fire department Baptist employee who objected to receiving the teta-
nus, diphtheria, and pertussis vaccine on religious grounds.91 The em-
ployee was offered alternative work assignments as an accommodation
but refused those options.92

The outcomes in cases involving health issues or disabilities are
consistent with the religious accommodation decisions. For instance, a
West Virginia district court upheld a hospital’s dismissal of a nurse for
refusing to be vaccinated for influenza.93 In that case, the nurse pled
that a latex allergy prevented her from receiving the vaccine; however,
many non-latex options were available for those with allergies, all of
which she refused.94 In another case, the Eighth Circuit Court of Ap-
peals upheld a summary judgment in favor of a rehabilitation center

86. See infra Sections II.B, III.A, & III.C. See Robinson v. Children’s Hosp. Boston, 2016
WL 1337255, at *10 (D. Mass. 2016) (finding dismissal of a Muslim employee’s claim that
objected to a pork-based vaccine and refused a non-gelatin formulation was lawful); Head
v. Adams Farm Living, Inc., 775 S.E.2d 904, 914 (N.C. Ct. App. 2015) (holding termination
of Seventh Day Adventist who refused vaccine on ground it contained pork products but
also refused egg-based formulation was lawful).

87. Head, 775 S.E.2d at 907–08.
88. Robinson, 2016 WL 1337255, at *2.
89. Id. at *3.
90. Id. at *7.
91. Horvath v. City of Leander, 946 F.3d 787, 793–94 (5th Cir. 2020).
92. Id. at 790.
93. Chmura v. Monongalia Health Sys., 2019 WL 3767469, at *8 (N.D. W. Va. Aug. 9,

2019).
94. Id. at *4.
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that fired a patient-facing specialist who refused the measles, mumps,
and rubella (“MMR”) vaccine.95 The employee objected based on an
“immune system disability” that was not borne out by her provided
evidence.96 Meanwhile in New York, a Jehovah’s Witness employee
who worked at a hospital refused the H1N1 vaccine on the basis that
his religion prohibited intake of blood products such as those used in
vaccine manufacturing.97 While the employee showed that he had a
sincerely held religious belief, he did not show any adverse employ-
ment action.98 The vaccination mandate was shelved based on an-
other court challenge; as a result, the employee was never required to
receive the H1N1 vaccine and no action was taken by his employer.99

Despite the likelihood of success, companies should pay attention
to how challenged employers managed the process of employee vac-
cine objections, refusals, and termination decisions.

C. Disability and Religious Accommodations

This Section turns to disability (including health reasons) and re-
ligious accommodations. Both of these accommodation doctrines are
well developed in employment law.

1. Disability Accomodations

Employers are not required to incur an undue hardship in ac-
commodating a disability. An undue hardship causes an employer
“significant difficulty or expense.”100 Whether a hardship is “undue”
depends on the “particular circumstances” faced by the employer.101

Further, “the undue hardship inquiry focuses on the hardships im-
posed by the plaintiff’s preferred accommodation in the context of
the particular [employer’s] operations.”102

As defined, an undue hardship for a disability accommodation
stands on higher ground than a Title VII accommodation.103 Under
Title VII jurisprudence, an accommodation requiring more than a “de
minimus cost” is an undue hardship.104 The ADA therefore demands

95. Hustvet v. Allina Health Sys., 910 F.3d 399, 404 (8th Cir. 2018).
96. Id. at 411.
97. Edwards v. Elmhurst Hosp. Ctr., 2013 WL 839535, at *1 (E.D.N.Y. Mar. 6, 2013).
98. Id. at *4.
99. Id.

100. 42 U.S.C. § 12111(10)(A).
101. U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 401 (2002).
102. Barth v. Gelb, 2 F.3d 1180, 1187 (D.C. Cir. 1993).
103. See infra Sections II.C.1 & II.C.2.
104. Trans World Airlines, Inc. v. Hardison 432 U.S. 63, 84 (1977).
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a higher level of employer accommodation for a disabled worker, at
least in terms of cost. While the ADA focuses on accommodation,
however, many employees rely on health-based objections to vaccinate
that do not raise ADA protections.

a. Norman v. NYU Langone Health System

Health-based vaccination objections occur even in the medical
workforce. In Norman v. NYU Langone Health System, the plaintiff
worked as a project manager for a hospital (a non-patient-facing
role).105 The hospital instituted an influenza vaccination mandate
that included workers in any area where a patient might be present,
and it offered a review process for those with religious or health objec-
tions.106 As vaccine technology advanced, some objections were
treated differently, including employers offering a non-egg-based for-
mulation to workers whose vaccine allergy was egg-related.107 If a seri-
ous allergy was not alleged, or if the allergy could be avoided through
alternative formulations, a worker’s refusal to vaccinate would result
in discipline and possible discharge.108

Norman claimed an allergy to the influenza vaccine based on two
reasons: (1) a childhood incident and (2) symptoms experienced af-
ter an adult-aged vaccination that resolved without medical atten-
tion.109 Norman’s doctor advised her not to take the vaccine again but
did not test for specific allergens.110 This doctor supported Norman’s
exemption request in 2016, which was granted.111 In 2017, the hospi-
tal referred Norman to another doctor to confirm her exemption.112

Norman did not take the referral until the hospital’s chief epidemiol-
ogist advised her supervisor that Norman would be sent to human re-
sources for possible termination if she did not proceed.113 The doctor
tested for allergens and offered a non-egg influenza vaccine, after
which Norman experienced shortness of breath and was admitted to
the emergency room.114 The attending physician opined that the epi-

105. Norman v. NYU Langone Health Sys., 492 F. Supp. 3d 154, 158 (S.D.N.Y. 2020).
106. Id.
107. Id. at 159–60.
108. Id. at 158–59.
109. Id. at 159.
110. Id.
111. Id. at 159–60. Further, Norman wore a surgical mask at work for the duration of

the flu season rather than take the vaccine. Id.
112. Id. at 160.
113. Id.
114. Id. at 161.
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sode was more consistent with a panic attack than with an allergic
reaction.115

In subsequent years, the hospital granted Norman an exemption,
despite the weak evidence of an allergy.116 Norman’s suit addressed
only the 2017–18 influenza season. She argued that the hospital failed
to accommodate her under the ADA by not allowing her to wear a
surgical mask rather than take the alternative vaccine.117

The federal district court granted the hospital summary judg-
ment on this issue.118 To establish a prima facie case for failure to
accommodate a disability, a plaintiff must demonstrate that:

(1) [P]laintiff is a person with a disability under the meaning of
the ADA;
(2) [A]n employer covered by the statute had notice of [their]
disability;
(3) [W]ith reasonable accommodation, plaintiff could perform the
essential functions of the job at issue; and
(4) [T]he employer has refused to make such accommodations.119

The plaintiff must present a reasonable accommodation to shift
the burden to the defendant to demonstrate the supposed accommo-
dation is not reasonable.120

Norman’s case faltered at the first step. The court determined
that she could not show she had a disability as defined under the
ADA—an impairment that substantially limits a major life activity.121

“Even assuming Plaintiff’s allergy to the flu vaccine constitutes an im-
pairment that limits the major life activity of breathing, she has never-
theless failed to show that this impairment substantially limited her
breathing . . . .”122 A condition may affect a major life activity without
becoming a substantial limitation.123 While the court agreed that an
allergy to a vaccine could constitute a disability under the ADA, it was
unconvinced that Norman’s condition satisfied the requisite
definition.124

115. Id.
116. Id.
117. Id. at 162.
118. Id. at 169.
119. Id. at 162 (citing McBride v. BIC Consumer Prod. Mfg. Co., 583 F.3d 92, 97 (2d

Cir. 2009)).
120. Id. at 162. Further, the court stated that this rebuttal by the defendant is

equivalent to a showing of undue hardship. Id.
121. Id. at 163.
122. Id.
123. Id. at 164.
124. Id. at 165. Norman’s parallel claims for disability discrimination and retaliation

met the same fate. See id. at 166–67.
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b. Hustvet v. Allina Health Systems

In another case, a worker whose job involved direct patient con-
tact was also unable to maintain an ADA case against her employer. In
Hustvet v. Allina Health Systems, an independent living specialist was
required to show immunity to several illnesses, including measles,
mumps, and rubella.125 Allina’s policy aligned with CDC recommen-
dations.126 When Hustvet was unable to show immunity to rubella, Al-
lina required her to get an MMR vaccine to continue work; Hustvet
declined and was terminated.127

Hustvet’s ADA claim against Allina alleged an “immune system
disability” unsupported by medical evidence.128 While she suffered
from ordinary allergic reactions, the court determined that these al-
lergies were minor and did not substantially limit a major life activ-
ity.129 Similarly, the court also discounted her seizure disorder that
was controlled through medication.130

The court’s decision indicates an unwillingness to rely on plaintiff
claims without medical evidence. Hustvet’s “uninformed intuitions”
and reliance on “common knowledge” to assert that a vaccine would
hurt her health were not well-received by the court.131 The court
pointed out inconsistencies in Hustvet’s statements, such as her objec-
tion to live-virus vaccines, despite a deposition wherein she confirmed
she had received other live-virus vaccines without incident.132 Without
more, Hustvet could not show the necessary causal connection be-
tween her alleged disability and her employer’s failure to
accommodate.133

Further, the court also suggested Hustvet had not fully exhausted
her employer’s internal processes prior to bringing suit.134 It pointed
out that Hustvet had not followed Allina’s process for seeking an ac-
commodation.135 While she did provide her employer with concerns
about undocumented “chemical sensitivities” and other issues, Allina

125. Hustvet v. Allina Health Systems, 283 F. Supp. 3d 734, 738 (D. Minn. 2017).
126. Id.
127. Id.
128. Id. at 740.
129. Id.
130. Id. at 740–41. The plaintiff does not appear to have communicated this disorder

to Allina as part of her justification for avoiding the MMR vaccine. Id.
131. Id. at 742–43.
132. Id. at 743 (referencing plaintiff received Zoster vaccine without incident).
133. Id. at 744.
134. Id. at 742.
135. Id.
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was unaware such actions meant Hustvet sought an
accommodation.136

c. Chmura v. Monongalia Health System

A similar result occurred in Chmura v. Monongalia Health System
when a nurse asserted a latex allergy without documentation.137 Mo-
nongalia terminated Chmura for failure to receive an influenza vac-
cine, which followed her claim of a latex allergy claim and a later
claim of unspecified sensitivities.138 Chmura and her doctor failed to
provide documentation of an allergy or other issue when Chmura re-
quested an exemption from the influenza vaccination requirement.139

The federal district court held that Chmura could not make a prima
facie case of discrimination without any medical testing or evidence of
her claimed disability.140 A doctor’s note referencing a sensitivity to “a
component” of the vaccine was inadequate.141

d. Ruggiero v. Mount Nittany Medical Center

Plaintiffs who provide medical support for disability claims fare
better, even if the support is not directly on point. In a Third Circuit
Court of Appeals case, Ruggerio, a registered nurse, refused to take a
tetanus, diphtheria, and pertussis vaccine as required by her em-
ployer, the Mount Nittany Medical Center (“MNMC”).142 Ruggerio
provided a doctor’s note describing Ruggerio’s “severe anxiety with
some side effects she read with this injection [and] her history of hav-
ing many food allergies, environmental allergy and eosinophilic es-
ophagitis” and noting Ruggerio was “terrified” to get the
vaccination.143 MNMC pointed out that Ruggerio’s doctor did not ad-
dress any of the contraindications, warnings, or precautions provided
in the vaccine’s literature, and therefore, Ruggerio was not excused
from the requirement.144 After further refusal, MNMC terminated
Ruggerio.145

136. Id.
137. Chmura v. Monongalia Health Sys., No. 1:17CV222, 2019 WL 3767469, at *1 (N.D.

W. Va. Aug. 9, 2019).
138. Id. at *3–*4.
139. Id. at *7.
140. Id. at *7–*8.
141. Id.
142. Ruggiero v. Mount Nittany Med. Ctr., 736 Fed. App’x 35, 37 (3d Cir. 2018).
143. Id. at 37–38.
144. Id. at 38.
145. Id.
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Ruggerio appealed from the dismissal of her ADA claims; her rea-
sonable accommodation claim was dismissed in part because MNMC
met its legal obligations by notifying Ruggerio that she could have an
exemption if she “suffered from any of the contraindications, warn-
ings, or precautions identified by the [vaccine] manufacturer.”146 Fail-
ure to reasonably accommodate an employee’s disability is a form of
discrimination under the ADA.147 Once an employer has notice of a
potential disability, the employer must engage in a good-faith “interac-
tive process” with the employee aimed at a reasonable accommoda-
tion if necessary.148 The Third Circuit Court of Appeals thus held that
Ruggerio adequately alleged that MNMC did not engage in this pro-
cess, and that her case should therefore proceed.149 The case was re-
manded for further proceedings.150

In this sample of vaccination refusal cases, plaintiffs struggle to
make a prima facie case for disability discrimination. Specificity and
documentation formed the major stumbling blocks in Norman,
Hustvet, and Chmura.151 In Ruggerio, the plaintiff provided some docu-
mentation that proved adequate to preserve her cause of action.152

Further in Ruggerio, the court noted the employer’s failure to work
with the plaintiff in good faith to determine the need or scope for an
accommodation.153 This focus on an employer’s process to provide a
reasonable accommodation becomes more significant in cases involv-
ing religious accommodations under Title VII.

2. Religious Accommodations

Many employees state religious accommodation objections to re-
ceiving vaccinations. Under Title VII, an employer may not discrimi-

146. Id.
147. Id. at 39 (citing Taylor v. Phoenixville Sch. Dist., 184 F.3d 296, 313 (3d Cir.

1999)).
148. Id. (citing Taylor, 184 F.3d at 313–14).
149. Id. at 41–42. The court also held that Ruggerio’s ADA discrimination claim was

adequate because it was unnecessary to make a prima facie case in the pleadings as long as
there was adequate detail to give the defendant employer notice of the claim; further, her
retaliation claim was adequately pled. Id.

150. Id. at 42.
151. See generally Norman v. NYU Langone Health Sys., 492 F. Supp. 3d 154 (S.D.N.Y.

2020); Hustvet v. Allina Health Sys., 283 F. Supp. 3d 734 (D. Minn. 2017); Chmura v.
Monongalia Health Sys., No. 1:17CV222, 2019 WL 3767469, at *1 (N.D. W. Va. Aug. 9,
2019).

152. Ruggerio, 736 Fed. App’x at 39–40.
153. Id.
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nate against an employee on the basis of religion.154 If an employee
states a religious objection, an employer covered by Title VII (an em-
ployer with fifteen or more employees) must offer a reasonable ac-
commodation unless to do so would cause the employer undue
hardship.155 If an employee makes a prima facie  showing of religious
discrimination in the workplace, the burden shifts to the employer to
show that the employee was accommodated or that the employer
could not accommodate the employee without undue hardship.156

The Supreme Court established a standard for undue hardship in
Trans World Airlines, Inc. v. Hardison.157 Hardship becomes “undue”
when it involves “more than a de minimis cost.”158 The extent of the
hardship is determined on a case-by-case basis and depends on the
financial cost in relation to the employer’s size and the number of
employees who will need the accommodation.159 In Hardison, paying a
higher wage to a replacement employee to cover the accommodated
worker’s weekly worship times was more than a “de minimis” cost.160

However, paying standard wages simply to cover an accommodated
employee is not an undue hardship.161

Hardship in religious accommodation cases extends beyond di-
rect employer costs. Decreased safety and security162 or work effi-
ciency163 may be qualifying hardships. Accommodations that create

154. 42 U.S.C. §§ 2000e–2(a)(1), §2000e(b) (applying to employers with fifteen or
more employees).

155. 42 U.S.C. §§ 1981a–(a)(3); 42 U.S.C. § 12111(5)(A) (stating that Title VII defines
“employer” as one with “15 or more employees for each working day in each of 20 or more
calendar weeks in the current or preceding calendar year”).

156. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 801–03 (1973); Trans World
Airlines Inc. v. Hardison, 432 U.S. 63, 84 (1977) (“To require TWA to bear more than a de
minimis cost [to accommodate employee’s religious practice] is an undue hardship.”);
Tepper v. Potter, 505 F.3d 508, 514 (6th Cir. 2007) (“Once an employee establishes a
prima facie case of religious discrimination, the burden shifts to the employer to show it
was unable to accommodate the employee without undue hardship.”) (citation omitted).

157. Trans World Airlines, 432 U.S. at 84.
158. Id. at 84.
159. EEOC Guidelines, 29 C.F.R. § 1605.2(e)(1) (2021).
160. See Trans World Airlines, 432 U.S. at 68–69, 84.
161. Redmond v. GAF Corp., 574 F.2d 897, 904 (7th Cir. 1987) (paying a replacement

worker found to not be an undue hardship).
162. See EEOC v. GEO Grp., Inc., 616 F.3d 265, 273 (3d Cir. 2010) (finding “a genuine

safety or security risk can undoubtedly constitute an undue hardship” in a case involving
Muslim employees who sought to wear headscarves in the workplace).

163. See Protos v. Volkswagen of Am., Inc., 797 F.2d 129, 134–35 (3d Cir. 1986) (stating
no undue hardship when “efficiency, production, quality and morale” are unaffected by
religious accommodation; in this case, the worker requested accommodation of Saturday
Sabbath, and the court found the employer violated statute by refusing to accommodate
because there was no undue hardship).
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an unfair work balance164 or step on other employees’ rights165 are
also potential undue hardships.

Recent EEOC guidelines illustrate some of these finer points
through examples. A mill worker’s request to wear a skirt rather than
pants for religious reasons was found to be an undue hardship where
skirts were a proven safety issue;166 however, a restaurant employee’s
request to maintain long hair was not an undue hardship when it
could be bound back or clipped.167 An example involving a weekend
shift scheduling accommodating an employee’s sabbath demonstrated
that there was no undue hardship when an employee organized volun-
tary shift swaps with coworkers; however, there was undue hardship if
voluntary swaps were not possible and coworker rights under a collec-
tive bargaining agreement were compromised.168 Further, undue
hardship also existed when the employer incurred more than “de
minimis” costs accommodating the worker.169

While COVID-19-related cases wind their way through the courts,
existing case law already addresses vaccine-related accommodations.
Where employers offer reasonable accommodations, courts have not
found religious discrimination in employer vaccination mandates.

In Horvath v. City of Leander, the Fifth Circuit Court of Appeals
considered a religious objection to vaccination.170 Horvath, an em-
ployee of the city fire department, refused a vaccination on religious
grounds.171 The department previously granted Horvath, an ordained
Baptist minister, a religious accommodation for annual flu vaccines
that required him to take isolation and cleaning measures and to use

164. See Bruff v. N. Miss. Health Serv., Inc., 244 F.3d 495, 501 (5th Cir. 2001) (requir-
ing coworkers to take on outsized workloads to cover accommodation request was undue
hardship; counselor desired religious exemption from counseling homosexual clients on
matters related to their relationships).

165. See Peterson v. Hewlett-Packard Co., 358 F.3d 599, 607 (9th Cir. 2004) (worker
posted anti-homosexual Bible passages in response to employer’s diversity campaign; ac-
commodation cannot create discrimination against coworkers or injure their “contractual
or other statutory rights”); Virts v. Consol. Freightways Corp. of Del., 285 F.3d 508, 517–18
(6th Cir. 2002) (plaintiff alleged religious discrimination when trucking company placed
him on overnight routes paired with a female driver contrary to Bible teachings; accommo-
dation cannot cause violation of collective bargaining agreement); Trans World Airlines, 432
U.S. at 83 (employer not required to reorganize seniority system to accommodate em-
ployee who observed Saturday Sabbath).

166. U.S. EQUAL EMP. OPPORTUNITY COMM’N, NO. 915.063 REASONABLE ACCOMMODA-

TION (2021) (example 37).
167. Id. (example 36).
168. Id. (example 38).
169. Id.
170. Horvath v. City of Leander, 946 F.3d 787, 789 (5th Cir. 2020).
171. Id.
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personal protective equipment to avoid spreading the flu.172 In 2016,
the department expanded vaccination requirements to include the
combined tetanus, diphtheria, and pertussis vaccine.173 Horvath re-
quested an accommodation and was given two options: being reas-
signed to a code enforcement role at the same pay and benefits, or
staying in his current position and wearing a respirator at all times.174

After some negotiation, Horvath continued to refuse the vaccine, and
he was fired for insubordination.175

Horvath sued the city and the fire chief for religious discrimina-
tion under Title VII, and the federal district court granted summary
judgment for the defendants.176 On appeal, the Fifth Circuit Court of
Appeals upheld the summary judgment.177 Horvath’s prima facie dis-
crimination case was adequately answered by the fire department’s of-
fer of two alternative accommodations, both of which Horvath
rejected.178 Horvath’s objection to the alternative job assignment was
unpersuasive because the employee’s preference is not dispositive.179

Horvath’s further objection that the alternate position would result in
decreased outside income was unsuccessful as well, as a “reduction in
his income due to loss of an outside job does not render the accom-
modation unreasonable.”180 Finally, Horvath failed on a related free-
dom of exercise argument on qualified immunity grounds.181

One federal case centered on objections not strictly religious in
nature. In Fallon v. Mercy Catholic Medical Center, a psychiatric care
worker stated objections to a required flu vaccination not connected
to a particular faith.182 The Third Circuit Court of Appeals noted that
for Title VII purposes, “religion” could include strong personal
beliefs:

[N]o court should inquire into the validity or plausibility of the
beliefs; instead, the task of a court is “to decide whether the beliefs
professed by a registrant are sincerely held and whether they are,
in [the believer’s] own scheme of things, religious.” . . . [T]he
Court made clear that belief in God or divine beings was not neces-

172. Id. at 790.
173. Id.
174. Id. (noting further that Horvath would also need to track his temperature and

agree to be tested for certain conditions).
175. Id.
176. Id. at 791.
177. Id. at 794.
178. Id. at 791–92.
179. Id. at 792.
180. Id.
181. Id. at 794.
182. Fallon v. Mercy Cath. Med. Ctr., 877 F.3d 487, 489 (3d Cir. 2017).
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sary; nontheistic beliefs could also be religious within the meaning
of the statute as long as they occupy in the life of that individual “a
place parallel to that filled by . . . God” in traditionally religious
persons.183

In the Third Circuit Court of Appeals, such personal beliefs rise
to the level of religious conviction if they meet three requirements set
forth in Africa v. Pennsylvania: the beliefs must (1) address fundamen-
tal questions regarding “deep and imponderable matters;” (2) be
comprehensive; and (3) be demonstrated through “formal and exter-
nal signs.”184 Fallon did not meet any of these criteria, as his opposi-
tion to the vaccination was specific to the particular vaccine rather
than part of a more profound and wide-ranging belief system.185 Fur-
ther, he did not show his beliefs through any “formal and external
signs” commonly seen in religious systems.186

Another federal case involving a health care employee harmo-
nizes the outcomes in Horvath and Fallon. In Robinson v. Children’s Hos-
pital Boston, the hospital did not discriminate against a patient-facing
Muslim employee by requiring her to either (a) take a flu vaccine or
(b) find a non-patient-related role.187 The employee provided docu-
mentation from the Nation of Islam concerning her objection, which
hinged on the use of pork byproducts.188 The hospital offered a non-
gelatin formulation, but the employee refused that option and then
did not actively seek non-patient-facing roles.189 Robinson was given
paid extended leave and job search assistance during the process.190

An additional case ultimately ended in a settlement between a
hospital employer and former employees. After overcoming a sum-
mary judgment motion, the complainants in EEOC v. Mission Hospital,
Inc.191 received $89,000 and other compensation in settlement.192 In

183. Id. at 490–91 (quoting U.S. v. Seeger, 380 U.S. 163, 165, 185 (1965)).
184. Id. at 491 (quoting Africa v. Pennsylvania, 662 F.2d 1025, 1032 (3d Cir. 1981)).
185. Id. at 492.
186. Id. at 492 (quoting Africa, 662 F.2d at 1032).
187. Robinson v. Children’s Hospital Bos., 2016 WL 1337255, at *2, *10 (D. Mass. Apr.

5, 2016) (employee objected to pork byproducts in the vaccine based on her Muslim faith
but then also refused a non-gelatin formulation).

188. Id. at *2.
189. Id.
190. Id. at *4.
191. EEOC v. Mission Hosp., Inc., No. 116CV00118MOCDLH, 2017 WL 3392783, at *2

(W.D.N.C. Aug. 7,2017).
192. News Release, EEOC, Mission Hospital Agrees to Pay $89,000 to Settle EEOC Re-

ligious Discrimination Lawsuit (Jan. 12, 2018), https://www.eeoc.gov/newsroom/mission-
hospital-agrees-pay-89000-settle-eeoc-religious-discrimination-lawsuit [https://perma.cc/
489J-PMTM].
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that case, the three former patient-facing employees lodged diverse
religious objections to a required influenza vaccine after the em-
ployer’s stated deadline but during the vaccination period.193 None
were based on monotheistic, commonplace religious creeds.194 The
former employees claimed no actual notice of possible vaccination ex-
emptions, although the hospital stated it distributed notices.195 Nota-
bly, the hospital did not provide a grace period for exemption
requests, but it did offer a grace period for actual vaccination.196

Seemingly, the inconsistencies in the hospital’s administration of the
exemptions undermined the defense’s case.

A different outcome occurred when an employer approached ex-
emptions with considerably more care. In Head v. Adams Farm Living,
Inc., the activities director at a South Carolina residential skilled nurs-
ing and health care facility sought an exemption from an influenza
vaccination requirement due to religious reasons.197 Head, a Seventh
Day Adventist, objected to intaking pork products under her faith’s
dietary rules; however, the director was informed the vaccine was not
pork-based.198 As a point of note, three other employees at the same
facility were exempted from the vaccination requirement due to physi-
cian-documented allergies.199

Upholding the lower court’s grant of summary judgment, the
South Carolina Court of Appeals declined to find a public policy con-
nection between Title VII and the relevant state statute—the statute
“does not impose a corresponding duty of reasonable accommodation
by an employer.”200 While Head successfully made a prima facie show-
ing of disparate treatment as a Seventh Day Adventist, defendant Ad-
ams provided a non-discriminatory reason for Head’s dismissal—the
need to protect vulnerable residents given Head’s refusal to take the
vaccine or to provide a physician’s excuse.201

In its decision, the Head court pointed out Adam’s careful prac-
tices in dealing with Head’s request and objections.202 Adams re-

193. Id.; Mission Hosp., 2017 WL 3392783, at *2.
194. Mission Hosp., 2017 WL 3392783, at *2.
195. Id. at *3.
196. Id.
197. Head v. Adams Farm Living, Inc., 775 S.E.2d 904, 906 (N.C. Ct. App. 2015).
198. Id.
199. Id. at 908.
200. Id. at 909 (citing N.C. GEN. STAT. §§ 143–422.2 (2021)).
201. Id. at 911. Head was unable to show that the given reasons for her dismissal were

pretextual. Id. at 912.
202. Id. at 914 (“Anderson encouraged Plaintiff to take additional time to think over

her decision, offered her the opportunity to speak with Dr. Robson, and gave her the
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viewed the issue with Head, explained the justification for the
requirement, and pointed out that her objection (pork products) did
not apply to the flu vaccine.203 Head was encouraged to seek medical
advice, “to take additional time to think over her decision,” and to
speak with a doctor willing to answer her questions.204 This series of
deliberate steps disproved any religious animus.205

After these decisions, the EEOC published new guidance on re-
ligious accommodations under Title VII.206 The January 2021 revision
emphasizes that “religion” is to be broadly defined, including beliefs
outside the religious mainstream so long as those beliefs are sincerely
held.207 The update further reinforces the need to provide a reasona-
ble accommodation for employees so long as that accommodation
does not cause an undue hardship.208

The new guidelines contain useful examples of both reasonable
accommodation and undue hardship. The reasonable accommoda-
tion guidelines note that reasonableness is “fact-specific”; however, an
employer is not required to provide the accommodation “preferred by
the employee.”209 An example validates the possibility of a transfer if
the employer cannot accommodate the employee in their current po-
sition,210 consistent with the outcome in Horvath.211

Case outcomes appear to favor employers with careful, consid-
ered, and respectful approaches to exemption requests. The iterative
steps taken in Horvath, Adams, and Robinson contrast with the single-
deadline model used in Mission Hospital. The former cases all resulted

chance to submit a new letter from a physician. These acts by Anderson are inconsistent
with the notion that Defendant used Plaintiff’s refusal to take a flu shot as an excuse to
terminate her on account of her religious beliefs.”).

203. Id. at 907.
204. Id. at 912, 914.
205. Id. at 914.
206. Compliance Manual on Religious Discrimination § 12-I(A), EEOC DIRECTIVES TRANS-

MITTAL 915.063, EEOC-CVG-2021-3 (Jan. 15, 2021) (replacing the guidance from July 22,
2008).

207. Id.
208. Id.
209. Id. at § 12-IV(A)(3) (citing, inter alia, Ansonia Bd. of Educ. v. Philbrook, 479 U.S.

60, 68 (1986)) (“[W]here the employer has already reasonably accommodated the em-
ployee’s religious needs, the statutory inquiry is at an end. The employer need not further
show that each of the employee’s alternative accommodations would result in undue
hardship.”).

210. Id. (example 35).
211. Horvath v. City of Leander, 946 F.3d 787, 792 (5th Cir. 2020).
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in wins for the employer defendants,212 while employer Mission Hos-
pital ultimately settled its former employees’ claims.213

D. Health Insurance Portability and Accountability Act

The Health Insurance Portability and Accountability Act of 1996
(“HIPAA”) incorporates patient privacy provisions.214 According to
the Washington Post, the HIPAA Privacy Rule is often misunderstood,
with many claiming HIPAA prevents any queries about vaccination.215

Such a belief is inaccurate—the Privacy Rule covers personal health
information but applies only to specific entities: health care providers
and clearinghouses, health plans, and business associates of these cov-
ered entities.216 Other entities or employers are not prevented from
asking about COVID-19 vaccinations or immunity under the law.

HIPAA is not an obstacle to employers gathering information re-
garding COVID-19—federal guidance is clear on this issue. Employers
may ask about vaccination status and may make decisions on that ba-
sis.217 In short, for HIPAA purposes, “[e]mployers and others should
also feel comfortable asking when the answer is relevant to safety.”218

E. State Privacy, Data Protection, and Employment Laws

During the COVID-19 pandemic, states are implementing various
approaches to address privacy and employment law concerns around
the vaccine. In some states, politicians are taking the opportunity to
act on constituent-driven priorities. State legislation can impact the
information employers gather about employee vaccinations and re-
lated issues. A few states are working on omnibus initiatives and
targeted protections. Although only California’s provision is currently
in force, the extent of legislative interest in the states warrants em-
ployer vigilance. Meanwhile, a separate set of states are striking against

212. See discussion supra Section II.C.2.
213. Id.
214. Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104–191,

110 STAT. 2033 (1996).
215. Allyson Chiu, Explaining HIPAA: No, It Doesn’t Ban Questions About Your Vaccination

Status, WASH. POST (May 22, 2021, 8:00 AM), http://www.washingtonpost.com/lifestyle/
wellness/hipaa-vaccine-covid-privacy-violation/2021/05/22/f5f145ec-b9ad-11eb-a6b1-
81296da0339b_story.html [https://perma.cc/K6E8-KJBN].

216. 45 C.F.R. §§ 160, 164 (2013).
217. See What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and

Other EEO Laws, EQUAL EMPL. OPPORTUNITY COMM’N (Oct. 13, 2021), https://
www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-
other-eeo-laws [https://perma.cc/NN9G-LP8N].

218. Chiu, supra note 215.
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the ability of employers to require vaccinations, limiting the ways em-
ployers may respond to the pandemic.

1. State Privacy and Data Protection Laws

Only one omnibus consumer privacy law is currently in effect at
the state level, with another becoming effective in 2023. Other states
are working on this front, and their initiatives may create a dense
patchwork of rules for businesses as vendors and employers.

The California Consumer Privacy Act of 2018 (“CCPA”) is a first-
in-class state enactment.219 The omnibus approach gives Californians
enhanced privacy rights against a business’s use of their personal in-
formation.220 California consumers have rights to know what personal
information is collected and how that information is used or
shared;221 to seek deletion of collected personal information;222 to
opt-out of the sale of personal information;223 and to not be discrimi-
nated against for exercising these rights.224 The CCPA creates a pri-
vate cause of action for consumers against qualifying businesses.225

Under the CCPA, a “consumer” is defined as a natural person
who is a California resident.226 This broad definition encompasses em-
ployees, but an amendment specifically excluded some employment
information from the Act.227 The CCPA also carves out exceptions for
certain health-related information.228 These exceptions reduce the
potential impact of the law.

219. See S.B. 1121, 2018 Leg., Reg. Sess. (Cal. 2018) (codified as California Consumer
Privacy Act of 2018 (“CCPA”), CAL. CIV. CODE § 1798.100 (West 2018)) (noting that in
2008, Illinois passed the Biometric Privacy Information Act (“BPIA”) a state-level first, pro-
tecting a much more limited information set (biometric data) than the broader California
act). See also National Conference of State Legislatures, State Laws Related to Digital Privacy,
NCSL (July 22, 2021), https://www.ncsl.org/research/telecommunications-and-informa-
tion-technology/state-laws-related-to-internet-privacy.aspx#Comprehensive [https://
perma.cc/C243-YX6P] (illustrating the CCPA as the first comprehensive privacy law at the
state level).

220. See S.B. 1121.
221. Id. §§ 1798.100–115.
222. Id. § 1798.105.
223. Id. § 1798.120.
224. Id. § 1798.125.
225. Id. § 1798.150.
226. Id. § 1798.140(g).
227. See, e.g., id. § 1798.145(g).
228. Id. § 1798.145(c)(1) (excluding health information and entities covered by the

state Confidentiality of Medical Information Act or the federal Health Insurance Portabil-
ity and Accountability Act and information gathered in a clinical trial pursuant to the Fed-
eral Policy for Protection of Human Subjects).
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After California, Virginia followed suit with a similar privacy act
that was signed into law in March 2021 and will become effective at
the start of 2023.229 The Consumer Data Protection Act (“CDPA”)
echoed the CCPA’s wider scope but did not include a private cause of
action.230 Similar to the CCPA, the CDPA also excludes employment
information and data covered by HIPAA.231

Other states are also considering similar provisions. Pennsylvania
is well on its way to passing an expansive act largely following the Cali-
fornia model.232 California’s otherwise broad privacy law left out em-
ployment information, but Pennsylvania’s legislature seeks to include
that data. The Pennsylvania legislature’s first attempt, House Bill
1049, applied to larger, for-profit businesses and expressly included
“employment related information.”233 That bill was superseded by
House Bill 1126, the Consumer Data Privacy Act, which retained the
original’s scope and employment data provision.234 Currently in com-
mittee, House Bill 1126 would create a private cause of action against
businesses that fail in their duty to “implement and maintain reasona-
ble security procedures and practices appropriate to the nature of the
information. . . .”235

While other states are considering how to create their model, Cal-
ifornia is moving forward with specific requirements. Among other
provisions, the CCPA provides that businesses covered by the CCPA
must give written notice of the types of information to be collected
and the purposes for which it will be used prior to collecting “con-
sumer” (employee) information.236

Although California is the only state invoking this requirement at
present, businesses across the country must keep an eye on evolving

229. VA. CODE ANN. §§ 59.1–575 (effective Jan. 1, 2023).
230. Id. The Act is similar to the CCPA’s scope without the revenue requirements—it

applies to:
[P]ersons that conduct business in the Commonwealth or produce products or
services that are targeted to residents of the Commonwealth and that (i) during a
calendar year, control or process personal data of at least 100,000 consumers or
(ii) control or process personal data of at least 25,000 consumers and derive over
50 percent of gross revenue from the sale of personal data.

§§ 59.1–576(A).
231. Id. §§ 59.1–576(C)(7), (8), (14).
232. See H.B. 1049, Gen. Assemb., Reg. Sess. (Pa. 2019).
233. H.B. 1049. Covered businesses had more than ten million dollars in annual reve-

nue, collected data from 50,000 or more consumers, households, or devices, and made
more than half their revenue from selling personal information. Id.

234. See H.B. 1126, Gen. Assemb., Reg. Sess. (Pa. 2021).
235. Id. (creating civil action by consumer).
236. CAL. CIV. CODE § 1798.100(b) (West 2020).
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standards. Vaccination data is particularly sensitive as it raises both
health and employment information privacy concerns. Employers that
require vaccinations or gather vaccination status information must be
careful to follow laws in the states in which they do business.

2. State Employment Laws

State-level employment laws add a layer of complexity to em-
ployer calculations. States legislating during the pandemic are taking
a variety of approaches, some of which will significantly limit a busi-
ness’s ability to require employee vaccinations.

For instance, Montana passed the most onerous of these provi-
sions. As of May 7, 2021, vaccination status became protected informa-
tion in the state—employers may ask an employee about their status
but may not take action based on that information.237 Most Montana
employers also may not require vaccinations for employment.238

Health care employers are allowed to deem an employee’s status as
being “unvaccinated or nonimmune if the employee refuses to offer
vaccination information.”239 Such an employer must also provide a
reasonable accommodation to non-disclosing employees.240

An amendment to the original bill provided an exception to li-
censed nursing homes and long-term care and assisted living facili-
ties.241 Those employers may avoid the law “during any period” if
following the state law would cause a violation of rules or guidance
from the CDC or for Medicare or Medicaid requirements.242

Montana is not alone in this approach—other states are following
suit. In Illinois, a Republican-sponsored house bill would create the
COVID-19 Workplace Vaccination Program Limitation Act.243 The Act
would prevent employers from instituting a “workplace vaccination
program that requires any employee to demonstrate to the employer
that he or she has received a vaccine” approved under the Food and
Drug Administration’s (“FDA”) emergency use authorization.244 The
bill was in committee deliberations when this Article was written, but it

237. H.B. 702 67th Leg., Reg. Sess. (Mont. 2021). See also Mont. Dep’t of Lab. & Indus.,
H.B. 702: Frequently Asked Questions (July 26, 2021), https://erd.dli.mt.gov/human-rights/
human-rights-laws/employment-discrimination/hb-702 [https://perma.cc/JC8C-LMKB].

238. H.B. 702.
239. Id. (stating employers may also recommend vaccines).
240. Id.
241. Id.
242. Id.
243. H.B. 3682, 102nd Gen. Assemb., Reg. Sess. (Ill. 2021).
244. Id.
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may be rendered moot as the FDA approves emergency-use vac-
cines.245 Other states are passing anti-“passport” provisions246 that
would achieve the same outcome. In New York, for instance, an As-
sembly bill would provide that “no person shall be required to have,
carry or present evidence of having received immunization against
COVID-19.”247

In the wake of high-profile data breaches,248 some state legisla-
tures have taken personal information security into the employment
arena. Each state protects consumers’ personal information in some
way.249 States define “personal information” on a wide spectrum, and
laws to date generally focus on reasonable protection, however
defined.250

A few of these states offer a safe harbor for employers that meet
given security standards. In Ohio, for example, potential data security
defendants enjoy protection if they maintain a written cybersecurity
program, appropriate to the circumstances,251 that protects security
and confidentiality of information, guards against anticipated threats
or data integrity, and protects against unauthorized access or acquisi-
tion that would be likely to result in a “material risk of identity theft or
other fraud.”252 The 2018 law effectively sets a higher bar for compa-
nies holding personal information than a perhaps simpler reasonable-
ness standard.

245. See FDA Approves First COVID-19 Vaccine, U.S. FOOD & DRUG ADMIN. (Aug. 23,
2021), http://www.fda.gov/news-events/press-announcements/fda-approves-first-covid-19-
vaccine [https://perma.cc/HCC4-K572] (stating how the FDA fully approved the Pfizer
vaccine, formerly subject to an emergency use authorization).

246. See Cecelia Smith-Schoenwalder, What to Know About COVID-19 Vaccine Passports
and Travel, U.S. NEWS & WORLD REPORT (Mar. 29, 2021), https://www.usnews.com/news/
health-news/articles/what-to-know-about-coronavirus-vaccine-passports-and-travel [https:/
/perma.cc/2H9F-K488]. A vaccine “passport” would be some proof of vaccination, such as
a completed CDC COVID-19 Vaccination Record Card. Id.

247. A.B. 4602, 244th Leg. Assemb., Reg. Sess. § 7 (N.Y. 2021).
248. See, e.g., Michael Hill and Dan Swinhoe, The 15 Biggest Data Breaches of the 21st

Century, CSO (Jul. 16, 2021), https://www.csoonline.com/article/2130877/the-biggest-
data-breaches-of-the-21st-century.html [https://perma.cc/R5KK-6XU7].

249. See Practical Law Data Privacy Advisor, State Data Security Laws: Overview, Westlaw w-
002-2498 (last visited Oct. 19, 2021) (“All states have enacted laws that require those col-
lecting, using, or managing personal information to notify affected individuals and, in
some cases, regulators, the media, and others, if a data breach occurs.”).

250. See Paul J. Covaleski, Sarah K. Mueller & Sarah A. Sargent, What’s Your Vaccination
Status? Key Legal Considerations Before Asking Your Employees About Theirs, 11 NAT’L L. REV. 131
(2021).

251. OH. REV. CODE §§ 1354.02(A), (C).
252. Id. § 1354.02(B).
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In summary, employers have the right to (1) ask their employees
about their vaccination status and (2) require vaccinations as a condi-
tion of employment under guidance from the EEOC and OSHA. In
May 2021, the EEOC updated its guidance reiterating employers’ au-
thority to require vaccinations; meanwhile, an OSHA publication in
August 2021 recommended employers mandate employee vaccina-
tion.253 However, employers must offer reasonable accommodations
to those who qualify under exemptions for disabilities (including
health status) and religious reasons. Employers should also be aware
of privacy and other employment law obligations when designing poli-
cies about COVID-19 vaccination policies.

III. The Role of Ethics in Vaccination Debates

This Section focuses on the equally important ethical questions
behind employer vaccination mandates. The prior section examined
legal rights and constraints for businesses concerning vaccinations,
but it is important for employers to remember that just because an
action is legal does not mean it is ethical. Sometimes, employers must
go beyond compliance with the law to ensure they fulfill ethical obli-
gations to their stakeholders.

A. Ethical Duties

The ethics of vaccination mandates and personal obligations to
be vaccinated have been discussed across various forums for a long
time.254 The general public already accepts some mandatory vaccina-
tion forms—e.g. school requirements, job roles within the food ser-
vice industry, and various health care settings—though opposing
normative arguments and organized anti-vaccination advocates cer-
tainly do not make this acceptance universal.255 The U.S. Supreme
Court’s decision in Jacobson v. Massachusetts, which upheld the power
of states to enforce mandatory vaccinations for smallpox over one
hundred years ago, laid the legal foundation for vaccination man-
dates.256 In her discussion of mandatory vaccinations after the severe

253. See EEOC COVID-19 Guidance, supra note 75; OSHA COVID-19 Guidance, supra note
76.

254. See, e.g., ALBERTO GIUBILINI, THE ETHICS OF VACCINATION (2019) (detailing a com-
prehensive discussion of the ethics of vaccination).

255. See Michael Kowalik, Ethics of Vaccine Refusal, 47 J. MED. ETHICS (forthcoming
2021); Azhar Hussain, Syed Ali, Madiha Ahmed & Sheharyar Hussein, The Anti-Vaccination
Movement: A Regression in Modern Medicine, 10 CUREUS 7 (2018).

256. Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11 (1905).
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acute respiratory syndrome (“SARS”) outbreak in China, Hong Kong,
Taiwan, and Canada between 2003 and 2004, Sarah Fujiwara notes
such mandates “do not violate the 14th Amendment right to lib-
erty.”257 This is because “[r]eal liberty for all cannot exist if each indi-
vidual is allowed to act without regard to the injury that his or her
actions might cause others.”258 As a result, “a state may require vacci-
nation if the board of health deems it necessary for public health or
safety.”259 As Fujiwara highlights,260 the Court in Jacobson built its argu-
ment around the key ethical considerations invoked in most vaccina-
tion mandate debates—namely that individual rights to liberty and
bodily integrity are at odds with the rights of others in society to not
be harmed.261

Beyond these two core rights, there are numerous other moral
considerations that accompany this core tension.262 One group of
considerations revolves around the various moral obligations that
members of society have toward each other.263 The government has
obligations to protect the health and safety of society and the com-
mon good.264 As the Supreme Court noted in Jacobson, government—
in particular the government vis-à-vis its citizens—is an institution with
the obligation to protect “the common good[ ] for the protection,
safety, prosperity, and happiness of the people.”265

Businesses have ethical obligations to prevent harm and promote
the common good, both toward the general public and their work-

257. Sarah Fujiwara, Is Mandatory Vaccination Legal in Time of Epidemic?, 8 VIRTUAL MEN-

TOR 227 (2006).
258. Id.
259. Id.
260. Id.
261. See also Alvin Nelson, El Amin Michelle T. Parra, Robert Kim-Farley & Jonathan E.

Fielding, Ethical Issues Concerning Vaccination Requirements, 34 PUB. HEALTH REV. 14 (2012).
262. The overview draws on the following analyses: see id.; Jessica Flanigan, A Defense of

Compulsory Vaccination, 26 HEC FORUM 5 (2014); Janet Fleetwood, Ethical Considerations for
Mandating Food Worker Vaccination During Outbreaks: An Analysis of Hepatitis A Vaccine, 42 J.
PUB. HEATH POL’Y 1 (2021); E. Galanakis, A. Jansen, P. L. Lopalko & J. Giesecke, Ethics of
Mandatory Vaccination for Healthcare Workers, 18 EUROSURVEILLANCE 1, 45 (2013); Alberto
Giubilini, An Argument for Compulsory Vaccination: The Taxation Analogy, 37 J. APPLIED PHIL.
446 (2002); Giubilini, supra note 254; Alberto Giubilini & Julian Savulescu, Vaccination,
Risks, and Freedom: The Seat Belt Analogy, 12 PUB. HEALTH ETHICS 237 (2019); Alberto Gi-
ubilini, Vaccination Ethics, 137 BRIT. MED. BULL. 4 (2021); Rachel Gur-Arie, Euzebiusz
Jamrozik, & Patricia Kingori, No Jab, No Job? Ethical Issues in Mandatory COVID-19 Vaccination
of Healthcare Personnel, 6 BMJ GLOB. HEALTH 1 (2021).

263. Giubilini, An Argument for Compulsory Vaccination, supra note 262, at 451.
264. Id. at 457.
265. Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 27 (1905).
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ers.266 These moral principles are embedded in various worker and
customer safety regulations.267 Some scholars even argue businesses
have broader obligations to promote the common good based on
their particular position of power in society.268 Such increased respon-
sibility might include active promotion of vaccination uptakes or vac-
cine advocacy. Furthermore, health care or education professions, for
example, have special obligations toward those that entrust themselves
in the care of professionals and are particularly vulnerable, such as the
sick or the young.269 Due to the position of authority and trust im-
bued in certain professions, obligations in these industries might also
include duties to act as role models and/or give guidance for other
members in society.

B. Pertinent Virtues

In addition to moral considerations grounded in rights, duties,
and interests of members in society, important virtues such as justice,
prudence, and charity come into play in vaccination decisions as well.

First, the issue of justice is necessarily invoked when discussing
the “free-rider” problem in maintaining and achieving herd immu-
nity,270 as well as in the fair distribution of vaccination burdens or
sickness among various societal groups (e.g. adults, children, and the
elderly).

The second important virtue is prudence, which is a key element
in discussing whether vaccination mandates are suitable, or when eval-
uating evidence around the efficacy and dangers associated with vac-
cines.271 Even over one hundred years ago, the Court in Jacobson
noted that while there might be some in the medical community who

266. Nien-hê Hsieh, The Responsibilities and Role of Business in Relation to Society: Back to
Basics?, 27 BUS. ETHICS Q. 293, 294 (2017).

267. Galanakis, Jansen, Lopalko & Giesecke, supra note 262, at 45.
268. See Nien-He Hsieh, Corporate Moral Agency, Positive Duties, and Purpose, in THE

MORAL RESP. OF FIRMS 188 (Eric W. Orts & N. Craig Smith eds., 2017); Jeffrey Smith, Corpo-
rate Duties of Virtue: Making (Kantian) Sense of Corporate Social Responsibility, in KANTIAN BUS.
ETHICS: CRITICAL PERSPECTIVES 58, 58 (Denis Arnold & Jared Harris eds., 2012).

269. Galanakis, Jansen, Lopalko & Giesecke, supra note 262, at 6.
270. Giubilini & Savulescu, Vaccination, Risks, and Freedom, supra note 262, at 120–21;

Giubilini, An Argument for Compulsory Vaccination, supra note 262, at 451. In this context, the
free rider problem means individuals can receive a benefit at no cost to themselves without
contributing to the provision of the good—even though the provision of the good is de-
pendent on collective contributions. See Russell Hardin & Garrett Cullity, The Free Rider
Problem, THE STANFORD ENCYCLOPEDIA OF PHIL. (Oct. 13, 2020), https://
plato.stanford.edu/archives/win2020/entries/free-rider/ [https://perma.cc/5YGF-
MJ2L].

271. Jacobson v. Massachusetts, 197 U.S. 11, 30–40 (1905).
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think vaccines are ineffective and/or harmful, legislators debating
mandates need to make prudent choices based on the preponderance
of available evidence and principles of rationality.272 Courts should
not be in a position to second-guess this exercise in judgment.

Finally, the virtue of charity is relevant when one considers possi-
ble sacrifices that members of the community might make to protect
the vulnerable, such as taking on the risk of side-effects or accepting
some restrictions on personal freedoms in order to protect immu-
nocompromised individuals or those ineligible for the vaccine.

The various virtues, in particular prudence and justice, are re-
flected in a commonly accepted approach to public health ethics
called the “principle of the least restrictive alternative.”273 As Giubilini
notes in his evaluation of the work of Childress and Gostin on this
subject,274 this principle would “prescribe the implementation of the
policy, among those who can successfully achieve a certain public
health goal, that entails ‘the least intrusion on personal rights and
freedoms.’”275 In that sense, this principle, as a reflection of relevant
moral virtues, sets some boundaries for evaluating options for action
in ethically challenging situations.

C. Ethics in Context

The above moral principles received careful attention in various
research contributions over the years; however, it is important to also
consider how these principles interplay, and the concrete form they
take when evaluating the ethicality of a particular approach under
new (and changing) circumstances. It is important to examine more
specifically the ethical challenges in vaccination mandates by non-gov-
ernmental organizations such as businesses, educational institutions,
and non-profit organizations. While the principles supporting vaccina-
tion mandates by governmental actors might be relatively well-estab-
lished (e.g. as noted above regarding the “least restrictive
alternative”),276 business mandates regarding vaccination status as a
precondition for employment or service require additional scrutiny,
especially from a moral perspective. Such focus is particularly impor-

272. Id. at 30, 34–35.
273. See Giubilini, Vaccination Ethics, supra note 262 (citing James F. Childress et al.,

Public Health Ethics: Mapping the Terrain, 30 J. L. MED. ETHICS 170 (2002)).
274. Id. (referencing James F. Childress et al., Public Health Ethics: Mapping the Terrain,

30 J. L. MED. ETHICS 170 (2002); LAWRENCE O. GOSTIN, PUBLIC HEALTH LAW, POWER, DUTY,
RESTRAINT, REVISED AND EXPANDED (2nd ed. 2008)).

275. Giublini, Vaccination Ethics, supra note 262, at 7.
276. See discussion supra Section III.B.
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tant as businesses do not have the same status as governmental organi-
zations when it comes to creating limitations on the rights of citizens,
preventing harm, and promoting the common good. For instance, the
issue of mandatory vaccinations for health care workers is recently in
the spotlight again as vaccination hesitancy or refusal around the
COVID-19 vaccines persists, even among health care providers.277 The
range of permissible or required actions on approaching vaccination
mandates will be constrained by the specific application of moral prin-
ciples in conjunction with legal considerations and strategic
demands.278

To provide a few illustrations on how the interplay of context and
moral principles affects the ethical evaluation of mandates or ap-
proaches to vaccination more broadly, consider the following: Some
businesses or organizations do not offer products or services that
might pose an elevated risk of harm to vulnerable populations, em-
ployees, or customers, while others do, such as meatpacking plants
where workers are closely gathered and the spread of illness is easy.279

Workers in these plants usually have no option to avoid such close
contact other than terminating employment, which is not a reasona-
ble option in light of the limited financial resources of typical workers
in these plants.280 Expecting such sacrifice in order to enjoy a safe
workplace could be considered an unjust distribution of burdens
(“ceteris paribus”).281 Similarly, in health care or educational settings,
the service recipients might not have the option or ability to avoid
exposure from close contact with potentially infected individuals. For
example, someone who arrives unconscious in an emergency room
will not have the opportunity to choose by whom and how they are
treated. In cases where such risk for harm from inaction on vaccina-
tion of employees is increased, the obligation to limit harm also in-

277. See Galanakis, Jansen, Lopalko & Giesecke, supra note 262 (discussing mandatory
vaccination policies in 2013 aimed to achieve adequate immunization rates in health care
providers).

278. See infra Figure 1.
279. See Tina L. Saitone, K. Aleks Schaefer & Daniel P. Scheitrum, COVID-19 Morbidity

and Mortality in U.S. Meatpacking Counties, 101 FOOD POL’Y 1, 2 (2021).
280. Id. (discussing close contact and frequent exposure to droplets and aerosols in

meatpacking operations). See Philip Martin, Migration and Competitiveness in U.S. Construc-
tion and Meatpacking, 10 MIGRATION LETTERS 159 (2012).

281. Economy, Definition of ‘Ceteris Paribus,’ ECON. TIMES (Oct. 29, 2021), https://
economictimes.indiatimes.com/definition/ceteris-paribus [https://perma.cc/7ME4-
YVWQ] (The phrase “ceteris paribus” is Latin for “with other things equal” and is com-
monly used by economists to denote implied assumptions that “other things are being held
constant” when looking at things such as changes in supply or demand).
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creases. In other words, a business needs to balance the competing
values of individual freedom and autonomy with the duty of care to-
wards its stakeholders.

However, obligations are not without limitations. Some busi-
nesses do not have the ability or resources to educate, train, or imple-
ment many of the best safety procedures to limit the possible spread
of pathogens. On the other hand, some organizations might have a
requisite level of resources, such as large publicly traded retailers with
wide community presence. Whether businesses have an increased obli-
gation to go beyond avoiding harm and actively promoting the com-
mon good is driven by principles of rescue.282 The “rescue” principle
stipulates that if one can prevent something bad from happening to
someone by making a slight or even moderate sacrifice, it would be
wrong not to do so.283 Thomas W. Dunfee, a fellow scholar in the
field, proposed very specific limits to when a business is required to
engage in rescue and how much of a rescue it needs to provide: Res-
cue obligations would occur only rarely when there is a genuine catas-
trophe of a unique fit with the competencies of the business and
would only reach the level of what a business would normally do in
terms of social initiatives.284 Pandemics might be classified as such “ca-
tastrophes,” and some businesses will have specific competencies that
could help address such situations in their respective ways. Rodney
McMullen, Chief Executive Officer of Kroger, argued along similar
lines in an op-ed for CNN:

[C]ompanies like mine must play a role in making sure employees
understand the benefits of getting the vaccine, and also incentivize
their employees to do so . . . . [This is because] [a]ccording to the
Edelman Trust Barometer, businesses are among the most trusted
institutions in American life. Business leaders have a social respon-
sibility to lead with facts and act with empathy.285

In either case, the consideration of contextual factors when evalu-
ating general moral obligations does not directly result in only one
morally sound action or choice. Rather, in consideration of the virtues
and values the business possesses and wants to promote, these busi-

282. See Hsieh, supra note 268.
283. THOMAS. M. SCANLON, WHAT WE OWE TO EACH OTHER 224 (1998).
284. Thomas W. Dunfee, Do Firms with Unique Competencies for Rescuing Victims of Human

Catastrophes Have Special Obligations? Corporate Responsibility and the AIDS Catastrophe in Sub-
Saharan Africa, 16 BUS. ETHICS Q. 185 (2006).

285. Rodney McMullen, Kroger CEO: Why Every Company Should Incentivize Employees to
Get the Covid-19 Vaccine, CNN BUS. (May 24, 2021, 8:50 AM),  https://www.cnn.com/2021/
05/24/perspectives/kroger-ceo-covid-19-vaccine/index.html [https://perma.cc/8UKN-
PDW6].
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nesses will have to use prudence to determine the best approach to fit
with such values. For example, a health care organization may priori-
tize promoting public health and be guided by religious values of
charity. In alignment with these values, the organization might both
mandate vaccination of its employees and also find it morally neces-
sary to take steps to promote vaccination in the community at large,
be it through offering vaccination clinics or targeted information cam-
paigns to overcome vaccine hesitancy.

As employers go forward with developing vaccination policies, it
is critical for them to embed ethical concerns in their decisions. In
particular, businesses must take additional steps to protect those who
cannot fully protect themselves, such as young children and immu-
nocompromised individuals, and also engage with their communities.
Sustainable leadership requires integrating these ethical principles
with the business’ strategic vision.

IV. Strategies for Employers

Turning to strategic considerations, employers will need to con-
sider conflicting effects in deciding whether to rely only on incentives
to encourage employee vaccinations or to impose a vaccination man-
date with exceptions. In today’s tight labor market,286 businesses will
be concerned with employees’ possible negative reactions to COVID-
19 vaccination mandates. As Kroger CEO, McMullen, argued above,
the business may want to rely on voluntary incentives to increase vac-
cinations without denying employees their own choice in the mat-
ter.287 One incentive might be to offer paid time off to get a vaccine288

or pay for the employee’s ride to get to the vaccination.289

On the other hand, businesses may realize they have not just a
right to impose a mandate (with qualified accommodations for health
and religious reasons) but a duty to do so. Under these particular con-

286. Alison Kosik, America’s Worker Shortage is Real and Getting Worse by the Day, US Cham-
ber CEO Says, CNN BUS. (June 1, 2021, 9:56 AM),  https://www.cnn.com/2021/06/01/
economy/worker-shortage-us-chamber-of-commerce/index.html [https://perma.cc/
PM6Q-EFJ9].

287. See McMullen, supra note 285.
288. Dean R. Singewald II, Time Is Money: A Quick Wage-Hour Tip on . . . Providing Paid

Time Off for COVID-19 Vaccinations, NAT’L L. REV. (May 7, 2021), https://
www.natlawreview.com/article/time-money-quick-wage-hour-tip-providing-paid-time-covid-
19-vaccinations [https://perma.cc/2UY5-2URY]. See also Target’s Paying Frontline Team Mem-
bers to Get the COVID-19 Vaccine—Here’s How, TARGET (Feb. 10, 2021), https://corpo-
rate.target.com/article/2021/02/team-vaccination [https://perma.cc/34YK-GJKP].

289. See Target, supra note 288.
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ditions concerning COVID-19 vaccines, it may be necessary for busi-
nesses to undertake principled leadership, including taking positions
that may not please all of their employees and customers. With wide-
spread disinformation about the vaccines embedded in large parts of
the population,290 it may not be possible to use rationality-based in-
centive instruments to achieve the high percentages of vaccination
needed to properly control COVID-19 and its variants. Instead, it may
be necessary for society to avail itself of businesses’ status as “among
the most trusted institutions in American life”291 to convince a suffi-
cient number of unvaccinated individuals of the absolute necessity of
getting more people vaccinated. Mandatory vaccinations make that
message clear.

There also are strategic benefits to mandating vaccinations. A key
benefit is that a mandate acts as a signal to employees, customers, and
other stakeholders that this particular business puts the health and
safety of employees and customers above other concerns.292

CNBC interviewed Kevin O’Leary of O’Shares and, when asked
whether companies should require employees to be vaccinated, he
stated:

Of the positions I have control in, the answer is that you must be
vaccinated, or you cannot come into the office. You cannot meet
with me or anybody else. I don’t want you meeting with clients ei-
ther. . . . [a]nd I am happy to get litigated. I am about saving lives
here. I don’t understand why people are rejecting the vaccine. I
don’t care what the reason is. This is about saving people’s lives
and respecting others’ health. If you want to sue me about that,
bring it on.293

290. See, e.g., Kathy Frankovic, Why Won’t Americans Get Vaccinated?, YOUGOVAMERICA

(July 15, 2021, 12:15 PM), https://today.yougov.com/topics/politics/articles-reports/
2021/07/15/why-wont-americans-get-vaccinated-poll-data [https://perma.cc/KGU4-
CSP5] (describing a joint Economist and YouGov poll where those “who reject vaccinations
believe two negative theories about the effects of COVID-19 vaccines: half think it is likely
that vaccines in general cause autism and that this vaccine in particular is being used by the
government to microchip the population”) (emphasis in original).

291. McMullen, supra note 285.
292. See Allen Smith, Employers That Mandate Vaccines Defend Their Policies, SHRM (Apr.

29, 2021), https://www.shrm.org/ResourcesAndTools/legal-and-compliance/employ-
ment-law/Pages/employers-who-mandate-vaccines.aspx [https://perma.cc/XA42-UVYJ]
(noting one law firm stated, “[this firm] continues to place the health and safety of all of
our lawyers and staff as our highest priority. As vaccines against COVID-19 become increas-
ingly available, we are adopting a policy to safeguard the health of our employees and their
families, our clients and visitors, and our communities”).

293. Should Employers Require Covid-19 Vaccinations?, CNBC TELEVISION (June 2, 2021),
https://www.youtube.com/watch?v=OJZxbaRmi9w [https://perma.cc/V3GU-4LLU] (Ke-
vin O’Leary of O’Shares and Douglas Brayley of Ropes & Gray discuss whether employers
can impose vaccination mandates).
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Businesses interested in “returning to normal” will have a better
chance of doing so if employees are vaccinated. Under CDC guide-
lines, requiring vaccinations will allow employees to both return to the
office and operate without masks.294 Also, many employees may be
more willing to return to the office when vaccines are required. Some
may have susceptible family members (young children or others who
are medically ineligible) and thus need to know they are not being
exposed to risk when coming into a work environment.

Meanwhile, when workers who do not qualify for health or relig-
ious accommodations still refuse to be vaccinated despite education,
incentives, and mandates, employers should also broadly consider
whether these employees are a good fit for their organization.295

When part of a team, individuals frequently need to prioritize the
needs of the team over just the individual’s need. Refusal to be vacci-
nated may indicate that an individual’s attitude may not be in the best
interests or aligned with the views of the business organization.

Thus, employers should have strategic reasons to support vaccine
mandates and may be better off if such mandates lead to a few particu-
lar workers leaving.

V. Recommendations Moving Forward

Based on these legal, ethical, and strategic considerations, this
Article offers recommendations for how ethical and strategic employ-
ers should address the COVID-19 pandemic and vaccination man-
dates. Some of this Article’s recommendations depend on an
employer’s particular situation and level of exposure risk, but other
recommendations are applicable to all employers.296

294. John A. Rubin & Natalie D. Fluker, Updated CDC and OSHA Guidance for Fully Vacci-
nated Individuals, NAT’L L. REV. (May 26, 2021), https://www.natlawreview.com/article/
updated-cdc-and-osha-guidance-fully-vaccinated-individuals [https://perma.cc/62GX-
8UPK].

295. See Catherine Rampell, Opinion, Good Riddance to All the Anti-Vax Police Officers,
WASH. POST (Aug. 12, 2021, 6:03 PM), https://www.washingtonpost.com/opinions/2021/
08/12/if-cops-want-defund-themselves-let-them [https://perma.cc/HSP2-PKE5] (provid-
ing an example of response methods in the public service context).

296. While this article is directed towards employers, it can also be used as the basis of
a classroom activity. For another article examining the pedagogical uses of vaccine man-
dates, see Debbie N. Kaminer, Vaccines in the Time of COVID-19: Using Vaccine Mandates to
Teach About the Legal and Ethical Regulation of Business, SSRN (2021), https://ssrn.com/ab-
stract=3883768 [https://perma.cc/BS2C-C76V].
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A. What All Employers Should Do

In wading through the various obstacles of the COVID-19 pan-
demic, all employers should strive to do three things to improve their
business’s environment and safety:

1. Provide accurate information about, and access to, the vaccines
for their employees;

2. Engage with their community by providing accurate informa-
tion about the vaccines and expanding access to the vaccines;
and

3. Provide reasonable accommodations for employees, either
when those employees themselves have a medical obstacle to
being vaccinated or when someone in the employees’ house-
holds have a medical obstacle to being vaccinated.

1. Prioritize Information and Training

There is a significant amount of misinformation spread about
COVID-19 vaccines,297 and such incorrect information has led many
to refuse to be vaccinated.298 While the federal government and
health officials have tried to properly inform the public about the
benefits and risks associated with these vaccines and with COVID-19
itself,299 a good portion of the public has a deep distrust of govern-
ment and health officials that acts as a barrier to absorbing this knowl-
edge.300 As a result, employers are crucial to leveraging the trust of
the public to deliver proper information to their employees and to
their communities, as noted above.

Employers could provide this information in ways similar to how
they conduct training programs for sexual harassment, HIPAA, and
other important workplace protocols. In fact, employers residing in
one of sixteen states may already be required to provide COVID-19
workplace safety training to employees for reopening or remaining
open.301 Employers operating in these states must be familiar with
their state’s mandates. For example, California requires training to
provide information on paid-leave benefits in addition to a long list of

297. See Frankovic, supra note 290.
298. See id.
299. See U.S. CTR. FOR DISEASE CONTROL & PREVENTION, Possible Side Effects After Getting a

COVID-19 Vaccine (Nov. 3, 2021), https://www.cdc.gov/coronavirus/2019-ncov/vaccines/
expect/after.html [https://perma.cc/72PB-DKEE].

300. See Frankovic, supra note 290.
301. See State-Specific Covid-19 Training Requirements, OPENSESAME, https://

www.opensesame.com/site/blog/state-specific-covid-19-training-requirements-united-states
[https://perma.cc/ZG88-67GP] (accessed on Nov. 3, 2021). The states are California,
Connecticut, Illinois, Kentucky, Maine Massachusetts, Michigan, New Hampshire, New
Mexico, New York, Oregon, Rhode Island, Vermont, Virginia, and Washington. Id.
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cleaning protocols and hygiene practices.302 Even where such training
is not mandated, employers should strongly consider providing such
training to all employees to be consistent with guidelines from the
CDC and OSHA.303

The right to worker health and safety in this country is protected
primarily by the 1970 OSHA Act.304 The “general duty clause” under
this Act requires employers to furnish a workplace “free from recog-
nized hazards that are likely to cause death or serious physical
harm.”305 Exposure to COVID-19 can be a considerable workplace
hazard, depending on the job task and setting. For example, job tasks
that require frequent physical interaction with other employees or
with the public may be considered hazardous.

Fines for violating the OSHA Act or state mandates are thousands
of dollars.306 Michigan’s Occupational Safety and Health Administra-
tion (“MIOSHA”) recently handed out citations based on violating the
general duties clause to six companies, which carried a fine of up to
$7,000 each.307 Both the CDC308 and OSHA309 advise employers to

302. CA. CODE. REGS. tit. 8, §§ 3205–3205.4 (2021).
303. See U.S. CTR. FOR DISEASE CONTROL & PREVENTION, Guidance for Businesses and Em-

ployers Responding to Coronavirus Disease 2019 (COVID-19) (Mar. 8, 2021), https://
www.cdc.gov/coronavirus/2019-ncov/community/guidance-business-response.html
[https://perma.cc/JE3Z-G2C7]; OSHA COVID-19 Guidance, supra note 76; EEOC COVID-19
Guidance, supra note 75; OSH Act of 1970 §17(b), U.S. DEP’T OF LAB., https://www.osha.gov/
laws-regs/oshact/section_17 [https://perma.cc/KWQ4-2PQQ]; Mich. Occupational Safety
and Health Admin., Emergency Rules—Coronavirus Disease 2019 (COVID-19), DEP’T OF LAB.
AND ECON. OPPORTUNITY (May 24, 2021); Erica Quealy, Eight Workplaces Fined in Latest
Round of Covid-19 Workplace Safety Citation, STATE OF MICHIGAN (Jan. 8, 2021), https://
www.michigan.gov/coronavirus/0,9753,7-406—549173—rss,00.html [https://perma.cc/
V4LW-VLL5] (“An emergency rule citation carries a fine of up to $7,000.”).

304. 29 U.S.C. §§ 651–78.
305. Id. § 654.
306. See OSH Act of 1970 §17(b), supra note 303. See also U.S. DEP’T OF LAB., Enforcement

Memo: 2021 Annual Adjustments to OSHA Civil Penalties, EEOC (Jan. 8, 2021), https://
www.osha.gov/memos/2021-01-08/2021-annual-adjustments-osha-civil-penalties [https://
perma.cc/BV9E-ZK73] (listing the serious violations as having a maximum penalty of
$13,653 per violation); OSHA, Field Operations Manual, Chapter 6, Penalties & Debt Collection
(Apr. 14, 2020), https://www.osha.gov/enforcement/directives/cpl-02-00-164/chapter-6
[https://perma.cc/7KRQ-5PWF].

307. Jason Moon, State Issues Covid-19 Citations for Workplace Safety Violations, Urges Busi-
nesses to Protect Employees, STATE OF MICHIGAN (Aug. 21, 2020), https://www.michigan.gov/
coronavirus/0,9753,7-406-98163-537429,00.html [https://perma.cc/X85H-86NW].

308. Guidance for Businesses and Employers Responding to Coronavirus Disease 2019 (COVID-
19), U.S. CTR. FOR DISEASE CONTROL & PREVENTION (Mar. 8, 2021), https://www.cdc.gov/
coronavirus/2019-ncov/community/guidance-business-response.html [https://perma.cc/
YDZ2-CKN4].

309. Frequently Asked Questions, OSHA, https://www.osha.gov/coronavirus/
faqs#training [https://perma.cc/9M5M-BGP5].
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provide employee training on the most current safety guidelines to
minimize COVID-19 exposure in the workplace.

In the past, workers’ compensation did not cover viral infections
because it was difficult to prove the virus was caught at work.310 Many
states are currently rethinking this issue. Seventeen states and Puerto
Rico now extend workers’ compensation to cover COVID-19, with
pending legislation to do the same in other states.311

Workplace litigation regarding COVID-19 has dramatically in-
creased, emphasizing the consequences for failure to educate employ-
ees on the most current safety measures necessary to minimize
exposure.312 A recent case from Chicago demonstrates this point—
five employees brought a lawsuit against several restaurants where
they worked, claiming the restaurants acted negligently and created a
public nuisance by failing to provide adequate personal protective
equipment, supply hand sanitizer, preclude reuse of face masks, pro-
vide employees with accurate information about COVID-19, or en-
force face-covering mandates, amidst other failings.313 The employees
properly demonstrated the possibility of COVID-19 infection and sub-
sequent injury in the workplace was “highly probable,” according to
the Cook County Circuit court.314 In issuing a preliminary injunction,
the judge ordered the restaurants to provide accurate training on so-
cial distancing and to enforce employee face covering
requirements.315

Although some states have passed legislation protecting certain
employers from COVID-19 liability, many of these laws insulate em-

310. See, e.g., Minn. Stat. § 176.011 subdiv. 15 (2021) (“Ordinary diseases of life to
which the general public is equally exposed outside of employment are not compensable
. . . A disease arises out of the employment only if there be a direct causal connection
between the conditions under which the work is performed and if the occupational disease
follows as a natural incident of the work. . .”).

311. See Josh Cunningham, COVID-19: Workers’ Compensation, NAT’L CONF. OF STATE

LEGISLATORS (Dec. 9, 2020), https://www.ncsl.org/research/labor-and-employment/covid-
19-workers-compensation.aspx[https://perma.cc/L39J-TMP3]. State laws vary regarding
coverage—for example, Minnesota, Utah, and Wisconsin extend workers’ compensation
only to health care workers and first responders, whereas California and Wyoming extend
the coverage to all workers. Id.

312. See Fisher Phillips, Hot COVID-19 Litigation Summer Could Foreshadow Trouble for Em-
ployers, SHRM (Sept. 14, 2021), https://www.shrm.org/resourcesandtools/legal-and-com-
pliance/employment-law/pages/coronavirus-litigation-summer-2021.aspx [https://
perma.cc/PU7P-VE6T].

313. See McDonald’s Corp. v. Austin Mut. Ins. Co., 526 F. Supp. 3d 346, 348 (N.D. Ill.
2021).

314. Massey v. McDonald’s Corp., No. 20CH4247, 8 (Cir. Ct. Cook Cnty. June 24, 2020)
(order granting preliminary injunction).

315. Id. at 34–36.
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ployers from liability only if the employer can show it acted in “good
faith” or substantially complied with federal, state, and local laws.316

Organizations that provide up-to-date training can demonstrate their
concern for employee safety and minimize the risk of government en-
forcement actions, workers’ compensation liability, and employee
litigation.

2. Increase Access to Vaccines

In addition to providing information, employers should also in-
crease access to the vaccines. Higher access rates include building in
actions such as allowing employees to take paid time off to get the
vaccine.317 Businesses can also help staff and provide financial support
for vaccination clinics set up in their communities. As Secretary of
Health and Human Services Xavier Becerra notes, “I’ve seen firsthand
the critical role health centers play in serving communities, particu-
larly to help fight the pandemic. After quickly transitioning from pro-
viding in-person primary care to offering telehealth services, they
continue to test, vaccinate, and act as lifelines to communities dispro-
portionately hit by COVID-19.”318 As independent journalist Bryce
Covert explains,

Those who aren’t yet vaccinated are much more likely to be food
insecure, have children at home and earn little. About three-
quarters of unvaccinated adults live in a household that makes less
than $75,000 a year. They are nearly three times as likely as the
vaccinated to have had insufficient food recently. Many of them
have pressing concerns they can’t just put aside because they need
to get a vaccination.319

In these settings, there can be opportunities to address concerns
and misinformation. Describing a clinic set up in Lowell, Massachu-
setts, to reach the homeless and others, Covert notes, the clinic “or-

316. See IOWA CODE § 686(D)(4) (2020) (insulating employers from liability unless em-
ployees can show the employer “recklessly disregarded a substantial risk of infection, com-
mits actual malice, or intentionally exposes the person to COVID-19” in violation of
federal, state, or local laws). Certain industries may be exempt from liability over others. Id.
at § 686(D)(6) (stating the statute specifically protects state hospitals, medical profession-
als, long-term health care facilities, and meat-processing centers).

317. See Target, supra note 288.
318. Dan Diamond, More Minority Patients Getting Vaccinated at Community Health Centers,

Say Federal Officials, WASH. POST (Aug. 9, 2021), https://www.washingtonpost.com/health/
2021/08/09/vaccinations-minority-patients-community-health-centers/ [https://
perma.cc/7KC5-S8YB].

319. Bryce Covert, Opinion, No, the Unvaccinated Aren’t All Just Being Difficult, N.Y.
TIMES (Aug. 6, 2021), https://www.nytimes.com/2021/08/06/opinion/covid-delta-vac-
cines-unvaccinated.html [https://perma.cc/M6RY-JLWR].
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ganizers also reached about 250 other attendees, many of whom had
conversations about their concerns. Some were worried the vaccines
cost money, even though they are free to all. They were concerned
they would need some sort of documentation, which they don’t.”320

By supporting these clinics and thus serving minority and other popu-
lations, employers can help address inequities of their communities
enhanced by the pandemic.

3. Provide Accommodations

Finally, it is essential that employers provide accommodations for
employees who either themselves are not able to be vaccinated321 or
who live with others (such as children under five) who cannot be vac-
cinated. These accommodations can take place within the structure of
other accommodations offered under the ADA. For instance, employ-
ers could enable remote work and, when necessary to meet together,
provide effective respiratory equipment to minimize possible respira-
tory exposures to employees at higher risk.322 The need for these ac-
commodations has increased with the changes brought by the Delta
and Omicron variants.323 With the variants, even vaccinated people
can still spread COVID-19, and young children under five years old—
who are ineligible for the vaccine—also seem to be more susceptible
to infection.324 Consequently, it becomes more critical to protect
those who cannot protect themselves by being vaccinated.

320. Id.
321. See Lindsay Kalter, A Scientist Who Came Out of Retirement to Help Fight Covid Loses His

Own Battle, WASH. POST (Aug. 11, 2021), https://www.washingtonpost.com/health/2021/
08/11/thomas-hodge-covid-battle/ [https://perma.cc/8U27-STYJ] (discussing the death
of a “former director of immunogenetics at the Centers for Disease Control and Preven-
tion [CDC]” who “opted out of retirement in early 2020 to focus on the latest global public
health threat and co-founded the CrisiScience Collaborative,” and who also had “a medical
condition meant he could not get vaccinated”).

322. See Univ. of Minn. Consortium on Law & Values, supra note 10.
323. See U.S. CTR. FOR DISEASE CONTROL & PREVENTION, What You Need to Know About

Variants (Nov. 1, 2021), https://www.cdc.gov/coronavirus/2019-ncov/variants/vari-
ant.html [https://perma.cc/2CKM-EVVC] (describing how variants are slight mutations of
a virus—the Delta variant is specifically “B.1.617.2.”  With these mutations can come
changes in transmissibility and protection from vaccines); see U.S. CTR. FOR DISEASE CON-

TROL & PREVENTION, What You Need to Know About Variants (Dec. 13, 2021), https://
www.cdc.gov/coronavirus/2019-ncov/variants/variant.html [https://perma.cc/4EN5-
NPV6] (describing Omicron variant).

324. Id. See, e.g., Deidre McPhillips & Naomi Thomas, Covid-19 Hospitalizations Are Surg-
ing Again, but They’re Different This Time, CNN HEALTH (Aug. 16, 2021, 5:46 PM), https://
www.cnn.com/2021/08/13/health/covid-hospitalizations-younger-not-vaccinated/in-
dex.html [https://perma.cc/KV2Z-TVZH] (describing how children’s hospitals are filling
up).
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B. Defining the “Three-Tiered Approach”

While the foregoing recommendations apply to all employers,
this Section now turns to additional steps employers should take that
depend on their particular circumstances and exposure risk. This Sec-
tion proposes that employers adopt one of three tiers of approaches
toward COVID-19 vaccines. These tiers are (1) Restructuring, (2)
Mandatory Education and Engagement, and (3) Voluntary Education
and Engagement.

The “Restructuring” tier involves the immediate establishment of
vaccine education programs about vaccines for all employees, with all
employees required to participate for a limited time period, such as
one month. After participating in the education program, employees
would then have one additional month to either receive at least one
vaccination or to find an accommodating position within the business
in which their non-vaccinated status would not present any problems.
Failure to do so would result in their termination. This option is simi-
lar to restructuring that businesses occasionally adopt for other strate-
gic reasons. Exceptions would be offered for those who are unable to
be vaccinated due to health conditions. There would also be a narrow
exception for religious objections, with employees required to prove
that one of their demonstrated beliefs lead to their refusal to be vacci-
nated. Those falling under these exceptions would either need to find
an alternative accommodating position or be tested weekly and re-
quired to wear a mask.

Under the “Mandatory Education and Engagement” tier, employ-
ers would also immediately establish education programs about vac-
cines for all employees, with all employees required to participate for
a limited time period, such as forty-five days or two months. Employ-
ees would also be required to participate in some community service
on a regular basis (quarterly, biannually, or annually) with a wide
range of options, including those related to COVID-19. Employers
would also regularly need to reevaluate whether they should transition
to the “Restructuring” tier.

The “Voluntary Education and Engagement” tier would include
incentives for education, vaccination, and community service. These
incentives would hopefully induce a number of employees to volunta-
rily participate in education and community service and also get vacci-
nated. In a similar manner, employers would also regularly need to
reevaluate whether they should transition to the “Mandatory Educa-
tion and Engagement” tier.
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The following table is provided to help employers determine the
tier appropriate for them. This table reviews a number of factors that
indicate when more precautions to prevent the spread of COVID-19
are necessary. The responsibility to take more precautions derives
from the ethical foundations previously discussed.325 As such, certain
factors play a more significant role in the analysis. In particular, given
some individuals’ inability to be vaccinated (children under the age of
five and compromised individuals with medical conditions), ethical
employers will want to take more protective measures when their busi-
nesses cater to those individuals in person.

325. See discussion of vaccination ethical foundations, supra Section III.A.
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Axes / Factors Restructuring Ap-
proach 

Mandatory Education 
and Engagement with 
Community 

Voluntary (Incen-
tive-Based) Educa-
tion and Engage-
ment with Com-
munity 

Exposure to Com-
promised Popula-
tion 

Regular exposure to 
large percentage of 
compromised popu-
lation 

Occasional exposure to 
large percentage of 
compromised popula-
tion, or regular expo-
sure to small percent-
age 

Rare exposure 

Exposure to Chil-
dren, direct or 
indirect (Educa-
tion savings ac-
count) 

Regular exposure to 
large percentage of 
children, particularly 
under the age of 5 

Occasional exposure to 
large percentage of 
children, or regular 
exposure to small per-
centage 

Rare exposure to 
children 

Inside / Outside 
exposures, dis-
tancing 

Inside regularly, 
with poor ventilation 
and limited distanc-
ing 

Inside regularly with 
good ventilation but 
limited distancing, or 
inside occasionally with 
poor ventilation and 
limited distancing 

Outside almost 
always with suffi-
cient distancing, or 
inside regularly but 
with good distanc-
ing  

Do people / cus-
tomers have 
choice  

Product / Service 
provided essential 
with limited availa-
bility of substitutes 

Product / Service pro-
vided important, but 
with limited substitutes

Product / Service 
discretionary with 
multiple substitutes 

In-person team-
work essential 
part of job 

Regular in-person 
meetings necessary 
to function 

Occasional in-person 
meetings necessary to 
function 

All team-meetings 
can be conducted 
online with no loss 
of efficacy 

Percentage of 
population vac-
cinated 

Low percentages 
(below 50%) 

50-80% Greater than 80% 

Travel Regular interstate 
travel by significant 
percentages of em-
ployees, or signifi-
cant international 
travel 

Some interstate travel, 
or occasional interna-
tional travel 

Limited interstate 
travel, and no in-
ternational travel 

VI. Applying the “Three-Tiered Approach”

To use the table, each employer should (1) identify how their
business measures across the different factors and then (2) balance
these different factors, recalling some carry more weight than others.
This Article will now go through two examples to demonstrate how
this table can help employers determine appropriate COVID-19 vac-
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cine strategies. First, the approach is analyzed under the large Hous-
ton Methodist hospital system, and then the approach is addressed in
the context of a smaller local insurance office.

A. Houston Methodist Hospital System

First, the approach is applied to the Houston Methodist hospital
system. In March 2021, Houston Methodist was the one of the first
hospital systems to require vaccinations for its staff,326 and it was the
subject of a lawsuit by 147 staff members who refused to be vaccinated.
In June 2021, U.S. District Court Judge Lynn Hughes dismissed this
suit, explaining:

Methodist is trying to do their business of saving lives without giv-
ing them the COVID-19 virus. It is a choice made to keep staff,
patients and their families safer. [Jennifer] Bridges [a nurse at
Houston Methodist] can freely choose to accept or refuse a
COVID-19 vaccine; however, if she refuses, she will simply need to
work somewhere else.327

So how would an employer apply the framework in the context of
Houston Methodist?

The first two factors are key to this analysis, due to their dispro-
portionate impact on ethical considerations: exposures to compro-
mised populations and to children. As a hospital system, Houston
Methodist staff are likely to have regular exposures to compromised
populations and children.328 Next, because Houston Methodist is a
medical facility, staff will frequently be working closely together,329 al-

326. Emma Court, Houston Hospital Is First Among Peers to Require Staff Vaccines, BLOOM-

BERG (Mar. 31, 2021, 1:31 PM), https://www.bloomberg.com/news/articles/2021-03-31/
houston-methodist-to-require-covid-vaccines-for-employees [https://perma.cc/B6PD-
ABZY].

327. Juan A. Lozano & Brian Melley, Workers Push Back Against Hospitals Requiring
COVID Vaccines, AP NEWS (June 14, 2021), https://apnews.com/article/religion-
coronavirus-pandemic-business-health-fb23579a72964b583299c79688f87334 [https://
perma.cc/9PHC-6ADJ].

328. See Brandon Walker, Mu COVID Variant Found in at Least 50 Patients at Houston
Methodist Hospital, Doctors Confirm, CLICK2HOUSTON.COM (Sept. 6, 2021, 10:29 PM,  https://
www.click2houston.com/news/local/2021/09/07/mu-covid-variant-found-in-at-least-50-pa-
tients-at-houston-methodist-hospital-doctors-confirm/ [https://perma.cc/L229-NAEQ]
(discussing “cases of a new variant of COVID-19 among patients being treated for the vi-
rus”); How Primary Care Doctors Can Help You Raise Safe, Healthy Kids, HOUS. METHODIST,
https://www.houstonmethodist.org/l/pcg-physicals/[https://perma.cc/3BUH-WXZS]
(discussing doctors at Houston Methodist are in contact with children); Find a Doctor—
Search Results, HOUS. METHODIST, https://www.houstonmethodist.org/en/find-a-doctor/
search-results/?term=prdiatrics [https://perma.cc/87FQ-3SBF] (search for doctors with
the specialty “pediatrics” returned 79 doctors at Houston Methodist).

329. See Jesus Jiménez & Niraj Chokshi, Texas Hospital Workers Suspended Over Mandatory
Vaccine Policy, N.Y. TIMES (June 8, 2021), https://www.nytimes.com/2021/06/07/us/texas-
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though it is likely that spaces will be well-ventilated. As a hospital, the
provided service will have very limited substitutes in terms of locally-
provided health care. Due to the nature of health care services, most
of its activities must be conducted in-person. Harris County’s fully vac-
cinated rate is listed at fifty-six percent as of November 7th, 2021,330

and some staff may occasionally travel interstate for conferences or
internationally due to the hospital’s proximity to Mexico. The follow-
ing table summarizes these observations:

hospital-workers-suspended-over-mandatory-vaccine-policy.html [https://perma.cc/244Z-
XKH7] (photo accompanying this article is an example).

330. Tracking Coronavirus in Harris County, Texas, N.Y. TIMES (Nov. 7, 2021), https://
www.nytimes.com/interactive/2021/us/harris-texas-covid-cases.html [https://perma.cc/
ZP5V-CC9X].
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Axes / Factors Restructuring Ap-
proach 

Mandatory Education 
and Engagement with 
Community 

Voluntary (Incen-
tive-Based) Educa-
tion and Engage-
ment with Com-
munity 

Exposure to Com-
promised Popula-
tion 

Regular exposure to 
large percentage of 
compromised popu-
lation 

Occasional exposure to 
large percentage of 
compromised popula-
tion, or regular expo-
sure to small percent-
age 

Rare exposure 

Exposure to Chil-
dren, direct or 
indirect (Educa-
tion savings ac-
count) 

Regular exposure to 
large percentage of 
children, particularly 
under the age of 5 

Occasional exposure to 
large percentage of 
children, or regular 
exposure to small per-
centage 

Rare exposure to 
children 

Inside / Outside 
exposures, dis-
tancing 

Inside regularly, 
with poor ventilation 
and limited distanc-
ing 

Inside regularly with 
good ventilation but 
limited distancing, or 
inside occasionally with 
poor ventilation and 
limited distancing 

Outside almost 
always with suffi-
cient distancing, or 
inside regularly but 
with good distanc-
ing  

Do people / cus-
tomers have 
choice  

Product / Service 
provided essential 
with limited availa-
bility of substitutes 

Product / Service pro-
vided important, but 
with limited substitutes

Product / Service 
discretionary with 
multiple substitutes 

In-person team-
work essential 
part of job 

Regular in-person 
meetings necessary 
to function 

Occasional in-person 
meetings necessary to 
function 

All team-meetings 
can be conducted 
online with no loss 
of efficacy 

Percentage of 
population vac-
cinated 

Low percentages 
(below 50%) 

50-80% Greater than 80% 

Travel Regular interstate 
travel by significant 
percentages of em-
ployees, or signifi-
cant international 
travel 

Some interstate travel, 
or occasional interna-
tional travel 

Limited interstate 
travel, and no in-
ternational travel 

Particularly when the first two factors are given greater weight,
this table suggests that the “Restructuring” approach would be the bet-
ter choice for Houston Methodist. Most of the factors (five out of
seven)—including the most important first two factors—suggest using
the “Restructuring” approach. Consequently, this analysis suggests
that Houston Methodist “got it right” in March 2021 when it an-
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nounced its mandatory vaccination policy.331 It is important to note
Houston Methodist made this decision very early on, thus demonstrat-
ing astute leadership qualities that more businesses should emulate.

B. Local Insurance Office

In contrast, consider a small insurance office located in St. Paul,
Minnesota, where the office is a branch of a larger insurance com-
pany. With this office, most clients rarely visit the office and instead
conduct their business via mail, telephone, and the parent company’s
website. New clients may visit the office, and there may be other occa-
sional visits by existing clients. Many of the employees can also do
large portions of their work from their home.

Applying the factors to this insurance office, most of them fit
within the “Voluntary” approach. Concerning the first two key factors,
there is likely to be little or no exposure to compromised populations
and children. The office itself is likely to be uncrowded, with separate
well-spaced and well-ventilated spaces for each employee. While car
insurance is required in this state, there are many other alternatives
available, and other forms of insurance sold by this office (life, prop-
erty, etc.) are discretionary. There may be occasional needs for meet-
ings, including with clients. The county where the office sits has a fully
vaccinated rate of sixty-three percent as of November 7th, 2021,332

and most of the employees rarely travel for work (although the
“agents” may occasionally do so). The following table summarizes
these observations:

331. See Court, supra note 326.
332. Tracking Coronavirus in Ramsey County, Minn., N.Y. TIMES (Nov. 7, 2021), https://

www.nytimes.com/interactive/2021/us/ramsey-minnesota-covid-cases.html [https://
perma.cc/LKT9-VQMR].
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Axes / Factors Restructuring Ap-
proach 

Mandatory Education 
and Engagement with 
Community 

Voluntary (Incen-
tive-Based) Educa-
tion and Engage-
ment with Com-
munity 

Exposure to Com-
promised Popula-
tion 

Regular exposure to 
large percentage of 
compromised popu-
lation 

Occasional exposure to 
large percentage of 
compromised popula-
tion, or regular expo-
sure to small percent-
age 

Rare exposure 

Exposure to Chil-
dren, direct or 
indirect (Educa-
tion savings ac-
count) 

Regular exposure to 
large percentage of 
children, particular-
ly under the age of 5

Occasional exposure to 
large percentage of 
children, or regular 
exposure to small per-
centage 

Rare exposure to 
children 

Inside / Outside 
exposures, dis-
tancing 

Inside regularly, 
with poor ventilation 
and limited distanc-
ing 

Inside regularly with 
good ventilation but 
limited distancing, or 
inside occasionally with 
poor ventilation and 
limited distancing 

Outside almost 
always with suffi-
cient distancing, or 
inside regularly but 
with good distanc-
ing  

Do people / cus-
tomers have 
choice  

Product / Service 
provided essential 
with limited availa-
bility of substitutes. 

Product / Service pro-
vided important, but 
with limited substitutes

Product / Service 
discretionary with 
multiple substitutes 

In-person team-
work essential 
part of job 

Regular in-person 
meetings necessary 
to function 

Occasional in-person 
meetings necessary to 
function 

All team-meetings 
can be conducted 
online with no loss 
of efficacy 

Percentage of 
population vac-
cinated 

Low percentages 
(below 50%) 

50-80% Greater than 80% 

Travel Regular interstate 
travel by significant 
percentages of em-
ployees, or signifi-
cant international 
travel 

Some interstate travel, 
or occasional interna-
tional travel 

Limited interstate 
travel, and no in-
ternational travel 

From this analysis, this office should likely adopt the “Voluntary”
approach, with a few modifications. Under the “Voluntary” approach,
employees are encouraged to gather information about vaccinations
and be provided with paid time off to get vaccinated. The employer is
also encouraged to participate in events that engage the community,
such as outdoor fairs, and provide information about vaccinations.
Meanwhile at the physical office, client visits are very rare but do hap-
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pen, and some clients may be part of the compromised population.
Accordingly, this office should adopt masking and social distancing
policies and provide an alternative online meeting option when visits
occur. These steps will significantly limit the probability of spreading
COVID-19, even if not all employees are vaccinated.

Conclusion

Although news media outlets have emphasized the conflicts be-
tween different groups’ opinions about COVID-19 vaccines, this Arti-
cle offers a better approach. Through a broader and more holistic
perspective of the legal, ethical, and strategic contexts, it provides a
way forward that is both more unifying and effective. This Article ex-
amines these contexts and finds the question of whether to mandate
COVID-19 vaccinations as the wrong starting point for employers. In-
stead, the Article’s analysis suggests that by examining the spectrum of
legal, ethical, and strategic perspectives, employers should identify
three principles to guide their actions around defeating the workplace
hazard of COVID-19. The first principle is the need for employers to
engage community stakeholders—in particular, those stakeholders
more disparately impacted by the COVID-19 pandemic. The second
principle is the need for businesses to utilize public trust in them and
serve as an accurate source of information about COVID-19 and vac-
cines. This imperative is not just geared towards their employees, but
also for their communities at large. Finally, the third principle is the
need to protect members of their communities who face severe obsta-
cles to protecting themselves against COVID-19.

Recognizing these priorities would enable employers to do two
things. Employers can (1) provide principled leadership by proac-
tively developing a response that is more appropriate and flexible to
their individual circumstances, and (2) enable employers to take pre-
ventative and protective action sooner through the employer’s re-
sponse, rather than waiting for prolonged political opinion to
coalesce and offer a solution. COVID-19 operates similarly to most
business enterprises in that delays in action can be extremely costly;
however, the costs here pose the added risk of being deadly.

In particular, this Article’s revised priorities permit a more
nuanced approach to addressing COVID-19. Instead of a simple bi-
nary choice of whether to mandate vaccinations or not, this article
offers a “Three-Tiered Approach” to managing employers’ responses
to COVID-19: (1) Restructuring; (2) Mandatory Education and En-
gagement; and (3) Voluntary Education and Engagement. These
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three tiers address the question of whether to mandate vaccinations or
not, and they also go further in including recommended positive ac-
tions on information and engagement. This Article then offers a user-
friendly table where employers can apply their own particular factors
to determine the approach that matches best to their own circum-
stances. By using this table, employers can adjust and adapt their re-
sponses to COVID-19 in a way that protects both their communities
and their own strategic needs.

Recognition of these priorities also enables employers to take ac-
tion earlier. For too long, many employers waited to take actions re-
lated to COVID-19 vaccines for a multitude of potential reasons. Two
of these were the uncertainties related to the vaccines’ effectiveness
and side effects, and the enormous political debate over the vaccina-
tions. However, with the more nuanced approach offered here, busi-
nesses could—and should—have taken action much earlier to prevent
further outbreak. While there were initial uncertainties, businesses are
trained to operate in face of the unknown, and uncertainty cannot be
a barrier to action.

Businesses also need to demonstrate principled leadership to de-
feat the COVID-19 pandemic’s growing impact. Concretely, this direc-
tive means employers’ actions should not be driven by what is popular
or universally accepted, but rather by the core principles of their mis-
sion. Had more businesses acted earlier, their positive contributions
to information and engagement could have significantly reduced the
catastrophic damage from vaccine misinformation and distrust.

This Article encourages employers to utilize the three-tiered ap-
proach, associated table, and illustrative examples to help identify ap-
propriate responses to COVID-19 vaccines. In addition, it also asks
employers to extend this approach to other critical community con-
cerns where the public needs more information and engagement,
such as the increasing threats posed by climate change. While the
country continues to suffer through the COVID-19 pandemic in 2022,
we have also been struck by droughts, floods, fires, tornadoes, and
hurricanes. Just as with COVID-19, we will need employers to provide
principled leadership to address these threats and not wait until unre-
coverable damage is done.
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Figure 1
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